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ments by 5-29-79____— 18992 

STATE UNEMPLOYMENT PROGRAMS 
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IMPROVING GOVERNMENT REGULATIONS 
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK 


The following agencies have agreed to publish all documents on two assigned days of the week (Monday/ 
Thursday or Tuesday/Friday). This is a voluntary program. (See OFR notice 41 FR 32914, August 6, 1976.) 


Monday 

Tuesday 

Wednesday 

Thursday 

Friday 

DOT/COAST GUARD 

USDA/ASCS 


DOT/COAST GUARD 

USDA/ASCS 

DOT/NHTSA 

USDA/APHIS 


DOT/NHTSA 

USDA/APHIS 

DOT/FAA 

USDA/FNS 


DOT/FAA 

USDA/FNS 

DOT/OHMO 

USDA//FSOS 

• 

DOT/OHMO 

USDA/FSQS 

DOT/OPSO 

USDA/REA 


DOT/OPSO 

USDA/REA 

CSA 

MSPBVOPM* 


CSA 

MSPB*/OPM # 


LABOR 



LABOR 


HEW/FDA 



HEW/FDA 


Documents normally scheduled for publication on a day that will be a Federal holiday will be published the next work day 
following the holiday. 

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program Coordinator, Office 
of the Federal Register, National Archives and Records Service, General Services Administration, Washington, D.C. 20408. 

•NOTE: As of January 1,1979, the Merit Systems Protection Board (MSPB) and the Office of Personnel Management (0PM) 
will publish on the Tuesday/Friday schedule. (MSPB and 0PM are successor agencies to the Civil Service Commission.) 
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Published dally. Monday through Friday (no publication on Saturdays. Sundays, or on official Federal 
holidays), by the Office of the Federal Register. National Archives and Records Service. General Services 
Administration, Washington. D C 20408, under the Federal Register Act (49 Stat 500. as amended: 44 U S C . 
Ch. 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I). Distribution 
is made only by the Superintendent of Documents. U8. Government Printing Office. Washington. D C. 20402 


The Federal Register provides a uniform system for making available to the public regulations and legal notices issued 
by Federal agencies. These include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency 
documents of public interest. Documents are on file for public Inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing Is requested by the issuing agency. 


The Federal Register will be furnished by mail to subscribers, free of postage, for $5.00 per month or $50 per year, payable 
in advance. The charge for individual copies is 75 cents for each issue, or 75 cents for each group of pages as actually bound. 
Remit check or money order, made payable to the Superintendent of Documents. U S. Government Printing Office. Washington. 
D.C. 20402 


There are no restrictions on the republlcatlon of material appearing in the Federal Register. 
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INFORMATION AND ASSISTANCE 


Questions and requests for specific information may be directed to the following numbers. General inquiries may be 
made by dialing 202-523-5240. 


FEDERAL REGISTER, Daily Issue: 

Subscription orders (GPO). 202-783-3238 

Subscription problems (GPO). 202-275-3054 

‘‘Dial - a - Reg” (recorded sum¬ 
mary of highlighted documents 
appearing in next day’s issue). 

Washington, D.C. 202-523-5022 

Chicago, III. 312-663-0884 

Los Angeles, Calif. 213-688-6694 

Scheduling of documents for 202-523-3187 

publication. 

Photo copies of documents appear- 523-5240 

ing in the Federal Register. 

Corrections. 523-5237 

Public Inspection Desk. 523-5215 

Finding Aids. 523-5227 

Public Briefings: “How To Use the 523-5235 

Federal Register.” 

Code of Federal Regulations (CFR).. 523-3419 

523-3517 

Finding Aids. 523-5227 


PRESIDENTIAL PAPERS: 

Executive Orders and Proclama- 523-5233 

tions. 

Weekly Compilation of Presidential 523-5235 

Documents. 

Public Papers of the Presidents...... 523-5235 

Index. 523-5235 

PUBLIC LAWS: 

Public Law numbers and dates. 523-5266 

523-5282 

Slip Law orders (GPO) . 275-3030 

U.S. Statutes at Large. 523-5266 

523-5282 

Index. 523-5266 

523-5282 

U.S. Government Manual. 523-5230 

Automation. 523-3408 

Special Projects. 523-4534 


HIGHLIGHTS—Continued 


NATURAL GAS 

DOE/FERC clarifies status of commingling or related contract 
clauses used for sales or assignment by intrastate pipelines or 
during declared emergency shortages; effective 3-9-79 . 18966 

WOMEN’S AIR FORCES SERVICE PILOTS OR 
SIMILAR GROUPS 

VA amends regulations to consider service as active for 
benefit entitlement purposes under certain conditions; effec¬ 
tive 11-23-77. 18971 

PANAMA CANAL 

Panama Canal Company proposes to increase toll charges; 
hearing on 6-11-79; comments by 4-30-79; notification of 
hearing representatives or information supplied by 5-7-79. 18994 

IMPORTATION OF BIRDS 

USDA/APHIS proposes amending regulations providing for 
quarantine and subsequent release and disposition of illegal 
imports; comments by 5-29-79.. 18980 


USDA/APHIS prohibits entry of certain birds into U.S. except 
through USDA quarantine facilities; effective 3-27-79.. 18958 

ALIENS ENTERING U.S. 

Justice/INS proposes amending regulation to eliminate void- 


ance of nonresident alien border crossing card without hearing 
notification; representations by 5-29-79.... 18979 

NATIONAL AIR TRANSPORTATION SYSTEM 

CAB modifies automatic market entry procedures on an emer¬ 
gency basis; effective 3-26-79. 18960 

AIRLINE EMPLOYEES 

Labor/ETA and Labor-Management Services Administration 
proposes regulations implementing protection program; com¬ 
ments by 4-30-79 (2 documents) (Part IV of this issue). 19146 


AVIATION SAFETY 

FCC authorizes use of aeronautical advisory frequencies by 
aeronautical utility mobile stations under certain conditions; 
effective 5-10-79.. 18974 

BULK CARGO VESSELS WITH 
INTERNATIONAL OPERATIONS 

Commerce/MA proposes to change operating subsidy calcula¬ 
tion method in determining foreign flag competition; comments 
by 5-29-79 ....... 18966 

INSTRUMENTS OF INTERNATIONAL TRAFFIC 

Treasury/Customs designates certain steel containers used 

for transporting sodium cyanide. 19089 

METHYL ALCOHOL FROM CANADA 

Treasury/Secy determines sales at less than fair value within 
meaning of Antidumping Act; effective 3-30-79.. 19090 

NEW ANIMAL DRUGS 

HEW/FDA announces effective indications for chlortetracy- 
cline soluble tablets and opportunity for hearing on certain 
other indications; hearing requests; comments and supple¬ 


mental applications by 4-30-79.... 19030 

CARCINOGENS IN HUMAN OR ANIMAL 
DRUGS 

HEW/FDA announces availability of draft guideline on identifi¬ 
cation criteria; comments by 6-28-79. 19034 


CONTROLLED SUBSTANCES 

Justice/DEA amends regulations on excepted stimulant and 
depressant compounds; effective 3-30-79.. 18968 

RURAL DEVELOPMENT 

USDA/FmHA establishes additional criteria for selecting recip¬ 
ients of assistance planning grants; effective 3-30-79 .. 18958 

iii 
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HIGHLIGHTS—Continued 


ELECTRICITY IN RURAL AREAS 

USDA/REA revises specification for rural distribution trans¬ 
formers; comments by 5-29-79. 18979 

DAIRY PRODUCERS 

USDA/ASCS proposes amending regulations governing in¬ 
demnity payments; comments by 5-29-79. 18978 

RICE 

USDA/ASCS permits use of set-aside, land diversion pay¬ 
ments, and normal crop acreage to control production for 
1978-1981; effective 3-30-79 . 18930 

PESTICIDES 

EPA establishes tolerance for residues of insecticide metho- 

myl on pecans; effective 3-30-79. 18971 

EPA establishes tolerance for residues of herbicide glyphosate 

on asparagus; effective 3-30-79. 18972 

EPA establishes temporary tolerance for plant growth regula¬ 
tor ethephon ((2-chloroethyl) phosphonic acid) in or on raw 

carrots. 19026 

EPA proposes establishing tolerance for residues of insecti¬ 
cide 0.0-diethyl 0-(2-isopropyl-6-methyl-4-pyrimidinyl) phos- 

phorothioate on rutabagas; comments by 4-30-79. 19001 

EPA exempts certain inert ingredient in formulations from 

requirement of a tolerance; effective 3-30-79. 18973 

EPA approves registration of Atrinal Liquid Concentrate con¬ 
taining new active ingredient dikegulac sodium. 19027 

HEARING— 

Interior/GS: Oil, gas. and sulphur operations in and geologi¬ 
cal and geophysical exploration of Outer Continental 
Shelf, 5-8-79. 18993 

MEETINGS— 

DOD/Secy: Defense Science Board Task Force on ECM, 

4-20-79. 19009 

Defense Science Board Task Force on EMP Hardening of 

Aircraft, 4-16 and 4-17-79. 19009 

DOE/FERC: Advisory Committee on Revision of Rules of 

Practice and Procedure, 4-16-79. 19012 

FCC: Advisory Committee on Cable Signal Leakage, 

4-17-79... 19028 


Interior/NPS: Management plan for Mineral King Valley, 

4-30, 5-1, 5-7, 5-8, and 5-10-79. 19048 

National Park System Advisory Board, 4-23 through 

4-26-79. 19049 

NASA: NASA Advisory Council. Informal Ad Hoc Advisory 
Subcommittee for the Innovation Study, 4-10 and 

4-11-79. 19076 

NASA Advisory Council, Aeronautics Advisory Committee, 

Informal Ad Hoc Advisory Subcommittee on Advanced 
Aeronautical Propulsion Technology Requirements, 

4-17 through 4-19-79. 19076 

Space and Terrestrial Applications Steering Committee, 
Proposal Evaluation Advisory Subcommittee. Upper At¬ 
mosphere Research Satellites Program Panel, 4-23 

through 4-27-79. 19076 

NFAH: Museum Advisory Panel, 4-17 and 4-18-79. 19077 

NSF: Advisory Committee for Applied Science and Re¬ 
search Applications Policy, Integrated Basic Research 

Advisory Subcommittee, 4-17 and 4-18-79. 19078 

Advisory Committee on Post-International Phase of 

Ocean-Drilling Science, 4-19-79. 19077 

Advisory Council Task Group No. 7, 4-16 and 4-17-79 .. 19077 
USDA/REA: Environmental impact statement regarding loan 

to United Power Association, 4-25-79. 19004 

SEA: Joint Council on Food and Agricultural Sciences, 

4-11 and 4-12-79. 19004 

CANCELLED MEETING— 

National Commission for Manpower Policy, 4-6-79. 19077 

REVISED MEETING— 

NRC: Advisory Committee on Reactor Safeguards, 4-5 
through 4-7-79. 19082 

SUNSHINE ACT MEETINGS . 19094 

SEPARATE PARTS OF THIS ISSUE 

Part II, Labor/ESA. 19098 

Part III, HEW/OE. 19128 

Part IV, Labor/ETA and Labor-Management Services Adminis¬ 
tration... 19146 

Part V, FTC. 19160 

Part VI, USDA/FNS. 19174 

Part VII, DOE. 19178 


reminders 

(The items in this list were editorially compiled as an aid to Federal Register users. Inclusion or exclusion from this list, has no legal 
significance. Since this list is Intended as a reminder, it does not include effective dates that occur within 14 days of publication.) 


Rules Going Into Effect Today 


EPA—Air quality implementation plans, approv¬ 
al and promulgation; Illinois. 11233; 

2-28-79 

NCUA—Share accounts and share certificate 
accounts.... 15479;3-14-79 


Rules Going Into Effect Saturday, 
March 31, 1979 


DOT/NHTSA—Pneumatic tires for passenger 
cars. 11549; 3-1-79 


Rules Going Into Effect Sunday, 
April 1, 1979 


CFTC—Commodity pool operators and com¬ 
modity trading advisors . 1918; 1-8-79 

DOE/FERC—Natural gas curtailment; interim 

rule. 13464:3-12-79 

FCC—Implementation of a system of tempo¬ 
rary authorization for ship stations in the 
maritime services; corrections. 8878; 

2-12-79 

Ship stations in maritime services; implemen¬ 
tation of system of temporary authoriza¬ 
tions ... 3288; 1-16-79 

FMC—Overcharge claims; time limit for filing; 

effective date postponed. 11547; 3-1-79 

[Originally published at 44 FR 7144, Feb. 6, 
1979| 

ICC—Applications seeking substitutions of sin¬ 
gle-line service for existing joint-line oper¬ 
ations. 59384; 12-20-78 


Interior/BIA—Hoopa Valley Indian Reservation; 
1979 salmon, steelhead, and sturgeon fisher¬ 
ies conservation regulations. 17144; 

3-20-79 

Treasury/Customs—Delay in effective date for 
mandatory use of cargo declaration forms in 
connection with vessel arrivals or depar¬ 
tures. 60273; 12-27-78 

USDA/AMS—Milk in the greater Kansas City 
and Nebraska-Western Iowa marketing 
areas, order amending the orders. 7653; 

2-7-79 


List of Public Laws 


Note: No public bills which have become 
law were received by the Office of the Feder¬ 
al Register for inclusion in today's List or 
Public Laws. 

[Last Listing Mar. 9. 19791 
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Proposed Rules 

Income taxes: 

Mutual or cooperative tele¬ 
phone companies; income.... 18992 

INTERNATIONAL COMMUNICATION 

AGENCY 

Notices 

Art objects, importation for ex¬ 
hibition: 

Italy; extension of Pompeii ex¬ 
hibition ... 19044 

INTERSTATE COMMERCE COMMISSION 

Notices 


LABOR MANAGEMENT SERVICES 
ADMINISTRATION 

Proposed Rules 

Airline employee protection 
program implementation. 19146 

LABOR STATISTICS BUREAU 
Notices 

Unemployment compensation 
programs; State: 

Weekly seasonal adjustment 
factors, 1979. 19063 

LAND MANAGEMENT BUREAU 


Hearing assignments (2 docu¬ 
ments). 19092 

Rail carriers: 

St. Louis Southwestern Rail¬ 
way Co.; passenger train op¬ 
eration . 19092 

Rerouting of traffic: 

Chicago, Rock Island & Pacif¬ 
ic Railroad Co. 19093 


JUSTICE DEPARTMENT 

See also Antitrust Division; 
Drug Enforcement Adminis¬ 
tration; Immigration and Nat¬ 
uralization Service. 

Notices 

Pollution control; consent judg¬ 


ments: 

Camden, N.J., City of. 19049 

United States Steel Corp. 19050 


LABOR DEPARTMENT 

See also Employment and Train¬ 
ing Administration; Employ¬ 
ment Standards Administra¬ 
tion; Labor Management Ser¬ 
vices Administration; Labor 
Statistics Bureau; Mine Safe¬ 
ty and Health Administration; 
Occupational Safety and 
Health Administration; Pen¬ 
sion and Welfare Benefit Pro¬ 
grams Office. 

Notices 

Adjustment assistance: 

A. D. Management, Inc., et al.. 19073 
Akron & Barberton Belt Rail¬ 


road Co. et al. 19074 

Alpine Designs, Inc. 19071 

Arvin Industries. Inc. 19064 

Baker Manufacturing.~ 19065 

Baroness Leather Products, 

Inc. 19065 

Barry Fashions, Inc. 19066 

Bernard Screen Printing 

Corp. 19067 

Bethlehem Steel Corp. 19067 

Brierwood Shoe Corp.- 19066 

CapehartCorp. 19068 

Carol's Sportswear, Inc. 19068 

GTE-Sylvania, Inc. 19068 

J. Stevens Foundations, Inc., 

et al. 19074 

Massey Ferguson, Inc. 19069 

Protec, Inc. 19069 

Spencer Knitting Mills. 19070 

Sunshine Kiddie Knitwear 

Co.. Inc. 19070 

U.S. Steel Corp. 19071 

U. V. Industries, Inc. 19072 

W & R Coal Co.~ 19072 


Notices 

Applications, etc.: 

Wyoming (2 documents). 19048 

Environmental statements; 
availability, etc.: 

Nearshore Beaufort Sea; Alas¬ 
ka; oil and gas lease sale. 19045 

Outer Continental Shelf: 

Oil and gas leasing areas; 

South Atlantic-Georgia Em- 

bayment; nominations.. 19046 

Wilderness areas; characteris¬ 
tics, inventories, etc.: 

California. 19044 

Minnesota, Michigan, and 

Wisconsin. 19047 

Nevada. 19047 

LEGAL SERVICES CORPORATION 
Notices 

Grants and contracts; applica¬ 
tions (2 documents). 19075, 19076 


MANPOWER POLICY NATIONAL 
COMMISSION 

Notices 

Meetings; cancellation 19077 

MARITIME ADMINISTRATION 
Proposed Rules 

Subsidized vessels and opera¬ 
tors: 

Bulk cargo vessels engaged in 
worldwide service; ODS reg¬ 
ulations. 18996 

MINE SAFETY AND HEALTH 
ADMINISTRATION 

Notices 

Petitions for mandatory safety 
standard modification: 


Braztah Corp. 19064 

Campbell Coal Co. 19064 

MINE SAFETY AND HEALTH FEDERAL 
REVIEW COMMISSION 

Notices 

Meetings; Sunshine Act. 19095 


NATIONAL AERONAUTICS AND SPACE 


ADMINISTRATION 

Notices 

Meetings: 

Advisory Council. 19076 

Aeronautics Advisory Com¬ 
mittee. 19076 

Space and Terrestrial Applica¬ 
tions Steering Committee.... 19076 
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NATIONAL INSTITUTE OF EDUCATION 

Notices 

Grant programs, application 
closing dates: 

National Assessment of Edu¬ 
cational Progress (NAEP) ... 19039 

NATIONAL OCEANIC AND ATMOSPHERIC 
ADMINISTRATION 

Notices 

Coastal zone management pro¬ 
grams; environmental state¬ 
ments, meetings, etc.: 

Guam. 19008 

NATIONAL PARK SERVICE 

Proposed Rules 

Fishing regulations: 

Yellowstone National Park .... 18995 

Notices 

Management and development 
plans: 

Sequoia National Park; Calif.; 
workshops- 19048 

Meetings: 

National Park System Adviso¬ 
ry Board_ 19049 

NATIONAL SCIENCE FOUNDATION 

Notices 

Meetings: 

Advisory Council. 19077 

Applied Science and Research 
Applications Policy Adviso¬ 
ry Committee__ 19078 

Post-International Phase of 
Ocean Drilling Science Advi¬ 
sory Committee.. 19077 

NUCLEAR REGULATORY COMMISSION 

Notices 

Applications, etc.: 

Arkansas Power & Light Co ... 19078 
Commonwealth Edison Co. (2 

documents). 19078, 19079 

Consolidated Edison Co. of 

New York, Inc. 19079 

Duke Power Co. 19081 

Embassy of Spain. 19081 

Florida Power & Light Co. 19081 

Metropolitan Edison Co. et aL 

(2 documents) . 19079, 19082 

Power Authority of State of 
New York... 19083 


Meetings: 

Reactor Safeguards Advisory 
Committee. 19082 

Meetings; Sunshine Act. 19095 

OCCUPATIONAL SAFETY AND HEALTH 
ADMINISTRATION 

Notices 

Applications, etc.: 

Youngstown Sheet and Tube 
Co. 19075 

PANAMA CANAL 

Proposed Rules 

Toll rates; increase; hearing. 18994 

PENSION AND WELFARE BENEFIT 
PROGRAMS OFFICE 

Notices 

Employee benefit plans: 

Prohibitions on transactions; 
exemption proceedings, ap¬ 
plications, hearings, etc.; 
correction... 19075 

PERSONNEL MANAGEMENT OFFICE 

Rules 

Senior Executive Service; ap¬ 
pointment, reassignment, 
transfer and development. 18927 

RECLAMATION BUREAU 

Notices 

Environmental statements; 
availability, etc.: 

Roosevelt Water Conservation 
District, Salt River Project, 

Ariz. 19048 

RURAL ELECTRIFICATION 
ADMINISTRATION 

Rules 

Telephone borrowers: 

Telephone cables; aerial and 
underground duct applica¬ 


tion, etc.; specifications........ 18957 

Proposed Rules 

Rural distribution transform¬ 
ers, overhead type; specifica¬ 
tion revision. 18979 

Notices 

Environmental statements; 
availability, etc.: 

United Power Association, 

Minn. 19004 


SCIENCE AND EDUCATION 
ADMINISTRATION 

Notices 

Meetings: 

Food and Agricultural Sci¬ 
ences Joint Council. 19004 

SECURITIES AND EXCHANGE 
COMMISSION 

Proposed Rules 

Tender offers; extension of com¬ 
ment period... 19003 

SMALL BUSINESS ADMINISTRATION 
Notices 

Applications, etc.: 

Bremar Capital Corp.. 19088 

Transworld Ventures, Ltd ...... 19089 

Disaster areas: 

Alabama.. . .... 19088 

California. 19088 

Georgia_ 19089 

Wisconsin. 19089 

TRADE NEGOTIATIONS, OFFICE OF 
SPECIAL REPRESENTATIVE 

Notices 

Unfair trade practices, peti¬ 
tions: 

Japan, cigars. 19083 

TREASURY DEPARTMENT 

See also Customs Service; Fiscal 
Service; Internal Revenue 
Service. 

Notices 

Antidumping: 

Methyl alcohol from Canada.. 19090 
Authority delegations: 

Assistant Secretary (Tax Poli¬ 
cy); asset depreciation range 
system. 19091 

VETERANS ADMINISTRATION 
Rules 

Adjudication; pensions, compen¬ 
sation, dependency, etc.: 

Women's Air Force Service Pi¬ 


lots; eligibility. 18971 

Notices 

Camden, N.J., medical center; 
availability of draft environ¬ 
mental impact statement. 19092 
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list of cfr ports affected in this issue 


The following numerical guide is a list of the parts of each title of the Code of Federal Regulations affected by documents published in today's issue. A 
cumulative list of parts affected, covering the current month to date, follows beginning with the second issue of the month. 

A Cumulative List of CFR Sections Affected is published separately at the end of each month. The guide lists the parts and sections affected by documents 
published since the revision date of each title. 


3 CFR 

Executive Orders: 

12107 (Amended by EO 12126).. 18923 


12126. 18923 

Proclamations: 

4651. 18925 

5 CFR 

317. 18927 

7 CFR 

272 . 19174 

273 . 19174 

730. 18930 

910. 18937 

1073. 18938 

1097. 18938 

1102 ••••••••••••••••••••••••••••••••••••••••••••••••• 18938 

1104. 18938 

1106. 18938 

1108 18938 

1120. 18938 

1126. 18938 

1132 .•••••••••••••••••••••••••••••••••••••••••••««••. 18938 

1138. 18938 

1701. 18957 

1948. 18958 

Proposed Rules: 

760. 18978 

1701 . 18979 

8 CFR 

Proposed Rules: 

212.••. 18979 

9 CFR 

92. 18958 

Proposed Rules: 

92. 18980 

10 CFR 

Proposed Rules: 

Ch. II. 19178 

Ch. Ill. 19178 


12 CFR 

303 . 18960 

304 . 18960 

328. 18960 

Proposed Rules: 

Ch. VI. 18982 

14 CFR 

322. 18960 

16 CFR 

306. 19160 

Proposed Rules: 

13 (2 documents).. 18983, 18990 

306. 19172 

17 CFR 

Proposed Rules: 

240. 19003 

18 CFR 

I . 18961 

270 18966 

20 CFR 

Proposed Rules: 

638. 19146 

21 CFR 

1308. 18968 

22 CFR 

602. 18968 

25 CFR 

II . 18969 

26 CFR 

1. 18969 

53. 18969 

Proposed Rules: 

1~. 18992 

29 CFR 

Proposed Rules: 

220. 19146 


30 CFR 

Proposed Rules: 

250 . 18993 

251 . 18993 

31 CFR 

Proposed Rules: 

202. 18993 

240. 18993 

35 CFR 

Proposed Rules: 

133... 18994 

36 CFR 

Proposed Rules: 

7. 18995 

38 CFR 

3. 18971 

40 CFR 

180 (3 documents). 18971-18973 

Proposed Rules: 

57..;- 19002 

180.a. 19001 

41 CFR 

Ch. 101 . 18974 

45 CFR 

169. 19128 

46 CFR 

Proposed Rules: 

252 . 18996 

47 CFR 

2. 18974 

87. 18974 

Proposed Rules: 

73 (4 documents). 18997-19000 
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CUMULATIVE LIST OF CFR PARTS AFFECTED DURING MARCH 


The following numerical guide is a list of parts of each title of the Code 
of Federal Regulations affected by documents published to date during 
March. 


1 CFR 


7 CFR—Continued 


8 CFR 


Ch. 1. 11517 

51. 18630 

475. 12155 

Proposed Rules 

Ch. Ill. 12198. 14562 

3 CFR 

Administrative Orders: 

Presidential Determinations: 

No. 73-10 of January 2. 1973 
(Amended by Presidential 
Determination No. 79-5 of 

Feb. 6. 1979). 12153 

No. 79-4 of January 31. 1979... 12151 
No. 79-5 of February 6, 1979... 12153 
No. 79-6 of March 7,1979. 18633 

Executive Orders: 

6002 (Revoked by PLO 5658)..... 14559 
11888 (Amended by EO 12124).. 11729 
12107 (Amended by EO 12126).. 18923 

12124 . 11729 

12125 . 16879 

12126 . 18923 

Proclamations: 

4643 . 12601 

4644 . 12603 

4645 . 16355 

4646 . 16881 

4647 . 17153 

4648 . 17993 

4649 .;. 18635 

4650 . 18637 

4651 . 18925 

4 CFR 

91 . 18639 

92 . 18639 

5 CFR 

Ch. 1. 14533. 18161 

213. 17649, 17650 

300. 11996 

317. 18927 

451. 15987 

536. 11741 

1204 . 17964 

1205 . 17965 

1206 . 17967 

Proposed Rules: 

1200 . 17969 

1201 . 17969 

1202 . 17978 

6 CFR 

705 . 17910-17916 

706 . 17916 

7 CFR 

2. 16357 

25. 12156 

25a. 12156 

272 . 17982. 19174 

273 . 17982, 19174 

401. 16359 


725 . 15989 

726 . 15991 

730. 18930 

795. 14533 

905. 12605 

907. 11745. 

12606, 14533, 15641, 17475, 18640 
910... 11746. 12953. 15992, 17712, 18937 

916 . 12156 

917 . 12156 

928 . 12606 

929 . 12017,16883 

959. 11746 

971. 11517 

1073. 18938 

1097. 18938 

1102. 18938 

1104. 18938 

1106. 18938 

1108. 18938 

1120. 18938 

1126..\. 18938 

1132. 18938 

1138. 18938 

1421. 15465, 17475-17477, 18467 

1434. 17477 

1464. 15993 

1701. 18957 

1800. 18161 

1900. 15641, 18161 

1948. 18958 

1955. 15994 

1980. 12607, 15995 

2003. 17712 

2853. 12953 

2880. 12954,16883 

2900. 11518 


Proposed Rules: 


Ch. IX. 17511 

12. 17507 

301. 17714 

760. 18978 

800. 11923 

802 . 11982 

803 . 11984 

929. 11785 

989. 18677 

991. 18513 

1004. 17518 

1062. 13033 

1068. 16019 

1073 . 14591, 14604 

1097 . 14592, 14604 

1102 . 14593. 14604 

1104 . 14595, 14604 

1106 . 14596. 14605 

1108 . 14597, 14605 

1120 . 14599, 14606 

1126 . 14589, 14603 

1132 . 14600, 14606 

1133 . 16019 

1138 .;. 14602, 14607 

1402. 11555 

1438. 12199 

1701 . 14607, 17714, 18979 

1948 . 12936, 18035 

2900. 12428 


235 x . 12157 

238. 12399 

242. 15996 

287. 15996 

Proposed Rules: 

100. 14562 

212. 18979 

242. 12199 

9 CFR 

73-. 17651 

78. 15997 

82. 11748. 

12159, 12957, 15997, 15998, 17651 

85. 12159 

92. 12958, 18958 

97. 17652 

Proposed Rules: 

92. 18980 

10 CFR 

9. 15998 

30. 17480 

35. 11749 

40. 17480 

51. 16360 

70. 17480 

73. 17480 

205. 12160, 16884, 16890 

210. 12634 

211 . 12634, 12959, 18640 

212 . 12399. 12634, 14534, 15600 

213 . 17960 

515. 17464 

570. 15568 

580. 15471, 15642 

600. 12920 

1022. 12594 

Proposed Rules: 

Ch. 1. 17526 

Ch. II. 19178 

Ch. Ill. 19178 

2. 12428 

50. 18513 

205 . 16884, 16890 

211 . 12431, 18677 

212 . 12431. 18677 

450. 13554 

455 . 13554 

456 . 16546 

460 . 18448 

461 . 18856 

475. 12685 

500 . 12227 

501 . 12227 

502 . 12227 

503 . 12227 

505. 12227 

12 CFR 

25. 18163 

205. 18480 

215. 12959 

217. 16360 
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12 CFR—Continued 


14 CFR—Continued 


16 CFR—Continued 


219. 12968 

225 . 12019 

226 . 11749,12970, 15474 

228. 18163 

250. 12968 

261b. 11750 

303 . 17996, 18960 

304 . 17998,17999, 18960 

328 . 17999. 18960 

329 . 15476 

334. 17999 

337. 18000 

345. 18163 

505. 18165 

523. 15647 

526. 15478 

545. 15479 

563. 15647 

563b. 18880 

563e. 18163 

701. 12401. 15479 

720. 17954 

Proposed Rules: 

Ch. 1. 15728 

Ch. Ill. 18035 

Ch. VI. 18982 

205. 18514 

215. 13035 

304 . 13035 

349. 13035 

575 . 15507 

576 . 15507 

577 . 15508 

578 . 15511 

701. 11785 

720. 12431 

740. 15512 

745. 15512 

13 CFR 

120. 11750 

123. 16361 

309. 16003 

Proposed Rules: 

Ch. V . 12562 

108. 11787 

121 . 12200, 15513 

14 CFR 

21. 15648 

39. 11527. 

11528, 12019-12024, 12635-12637, 
15650,16362-16364. 18001, 18002, 
18644, 18645 

71.11530- 

11534,12026,12639,15651-15653, 
16364, 16365. 18003. 18004 

73. 11532,11535, 12640, 16366 

91. 15654 

95. 15656 

97. 11536, 12640,15657, 18004 

288. 18166 

296. 14536 

321 . 16894 

322 . 18960 

380. 12971 

385. 15657. 17653 

399..*. 18646 


Proposed Rules: 


Proposed Rules— Continued 


1 . 12042 

13. 16424 

21 . 12042, 12044. 12045 

23. 16856 

25 . 16433, 16856 

27. 12685 

29. 12685 

37 . 16434, 18038 

39 . 12686, 12687 

43.... 12685 

61. 12685 

65. 12042 

71.11555- 

11558, 12042, 12688, 12689, 
15730, 15731, 16438-16440, 
18041-18043, 18688 

73 . 11559, 18043 

75. 18044 

91 . 12042, 12685 

105. 12042 

121 . 12685, 15732 

127. 12685 

129. 15732 

133. 12685 

135 . 12685, 16856 

221. 18688 

302. 18688 

380. 17191 

385. 15733 

399. 18688 

1214. 16020 


306. 

436.... 

440. 

457. 

1208. 

1209 . 

1306. 

17 CFR 

1. 

12. 

15. 

140. 

145. 

147. 

200. 

211. 

230 . 

231 . 

240 . 

241 . 

250. 

256. 

271. 

Proposed Rules: 

Ch. I. 

1. 

210. 

230. 

270 . 


. 19172 

. 11565 

. 15518 

. 17715 

. 13040 

12864, 12872 
. 18516 


. 13439 

. 12027 

. 18169 

. 13458 

. 13458 

. 13458 

. 18169 

. 12163 

. 15610 

. 16368 

11751, 19003 
11537,16368 

. 11541 

. 11541 

. 16368 


. 13494 

. 16443 

. 12201 

. 16935 

12202, 12204 


15 CFR 


18 CFR 


7a. 

7b.... 

8 . 

200. 

275. 

370 . 

371 . 

373. 

378 . 

379 . 

385. 

387. 

399. 

923. 

Proposed Rules: 

Ch. I. 

Ch. II. 

Ch. Ill. 

Ch. IV. 

Ch. VIII. 

Ch. IX. 

Ch. XII. 

501. 

931. 

2301 . 

16 CFR 


. 12982 

.*. 12982 

. 12642 

. 17481 

. 17481 

. 12405, 17988 

. 17988 

12406, 12642, 17989 

. 17989 

. 12405, 17990 

. 12405, 17990 

. 17990 

. 12405, 17990 

. 18590 


12562 

12562 

12562 

12562 

12562 

12562 

12562 

12690 

16852 

13262 


1. 16366 

13. 15660, 16894, 16895, 17482, 18006 

23 . 16004 

24 . 16004 

306. 19160 

1700. 12990, 17155 


Proposed Rules: 

13. 11560, 

13493. 16021, 16441, 18231, 
18234, 18983, 18990 


Ch. 1. 18170 

1. 18961 

35. 16371 

154. 13460,16908 

270. 16908, 18966 

273. 16908 

276. 18007, 18647 

280 . 12409 

281 . 12409. 13464 

282 . 12409 

283 . 12409 

284 . 12409 

285 . 12409 

286 . 12409. 13473 

708. 14537 

803. 13473 


Proposed Rules: 
Ch. I 

la. 

lb .... 

4. 

16. 

35. 

131.. . 

154 ... 

157 .. 

273 ... 

280.. . 

290 .. 

308... 

19 CFR 


6. 12028 

101. 12029 

141. 12411 

153. 12417, 17156, 17157, 17482 

159. 17483-17485, 17653 


. 17526 

. 18517 

. 18517 

. 12432 

. 12432 

. 18049 

. 12432 

. 18050 

17530, 17644 

. 18052 

. 16937 

12438, 14562 
. 17715 
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20 CFR 


404. 12418. 13473. 17654. 18170 

410. 12164 

416. 12578. 

12579. 15661. 15663, 17654, 18170 

653. 13244, 18436 

680. 12394 

702. 17656 

901. 11751 

Proposed Rules: 

404 . 12205, 18237 

416 . 18053, 18237, 18238 

638. 19146 

680. 13188 

21 CFR 

Ch. 1. 17657 

7. 12164 

16. 13234 

58. 17657 

73 . 16004 

74 . 17658 

80 . 17658 

81 . 12169, 16004 

101. 16005 

103. 12169 

105. 16006 

108. 16204 

113 . 16209 

114 . 16230 

129. 12173 

131. 11752 

184. 12991 

193. 13473. 17658 

201. 16006 

310. 11753, 14540 

448. 16006 

514. 16007 

520. 12991. 12992, 16009, 16010 

522. 11754, 12992. 16010, 16011 

524. 16012 

558. 16012 

561. 12030, 13473, 17658 

601. 17657 

610. 11754 

620. 14541 

640. 17658 

800. 13234 

1010. 17657 

1308. 15480, 18968 

1310. 12993 

Proposed Rules: 

70. 17106 

81 . 12205 

172. 18242 

182 . 18242, 18246 

184 . 18242, 18246 

186 . 18242. 18246 

207. 12208 

210. 12208 

225. 12208 

226. 12208 

310.... 17720 

333. 13041 

345. 16126 

436. 11788 

455. 11789 

500 . 17106 

501 . 12208 

510. 12208 

514 . 12208, 17114 


21 CFR—Continued 

Proposed Rules— Continued 


522. 12208 

555. 11789 

558. 12208 

571. 17114 

870. 13284 

22 CFR 

41 . 17659 

42 . 17659. 17660 

61 . 18007 

62 . 18008 

63. 18008 

502. 16372 

504 . 16373 

505 . 16374 

511. 16374 

514 . 18008 

515 . 18019 

517. 18021 

602. 18968 

Proposed Rules: 

17. 12457 

22 . 12209, 17720 

51 . 17720, 18699 

23 CFR 

630. 11541,11754 

650. 15665 

655. 11543. 12646 

661. 11542 

771. 12995 

924. 11543 

Proposed Rules: 

645. 12209 

658. 15638 

24 CFR 

52. 17124. 18868 

300. 11755 

390. 17640 

811. 12358 

882. 16848 

888. 17486 

1914 .12175- 

12179,13475, 16374.17660,18483. 
18484 

1915 . 12995, 13477, 17661. 18485 

1917. 11755- 

11758,12180-12190,12427,12646- 
12668. 12996-13006, 15666-15697, 
18191-18221, 18487, 18488 

1920. 16376-16384 

1931. 12668 

Proposed Rules: 

200. 17721 

203. 18527 

500. 17192 

600. 17531 

841 . 18053 

868. 18527 

880 . 11566, 18249 

881 . 11566, 18249 

882 . 15733 

883 . 11566. 18249 

888. 17721 

1917.13501- 

13527, 14563, 14564, 14566- 

14576. 16444, 17722-17753, 
18699 


25 CFR 


11. 18969 

221. 12191, 12192 

258. 17144 

700. 13007 

Proposed Rules: 

55. 12210 

120a. 12458 

273. 13042 

26 CFR 

1. 12418, 

14548, 16013. 17158, 17667, 18221, 

18661, 18969 

31. 14552, 15484 

53. 18969 

Proposed Rules: 

1 . 11789, 

12459, 17754, 17756. 18992 

20 .J 11791, 12459 

25 . 11791 

26 . 13043 

31. 12213 

54. 18700 

27 CFR 

170. 15697 

Proposed Rules: 

4 . 14577 

5 . 14577 

7. 14577 

47. 11795 

178 . 11795 

179 . 11795 

28 CFR 

0. 18661 

20. 12031 

47. 14553 

50. 11996 

301. 11759, 13008 

Proposed Rules: 

Ch. I.. 11804 

2 . 12692, 17756 

29 CFR 

40. 17672 

1404. 13008 

1601. 15701 

1604. 13278 

1607. 11996 

1910. 14554 

1952. 11760, 13013 

2510. 11761 

Proposed Rules: 

Ch. XII. 14577 

220. 19146 

1601 . 15733 

1910. 17720 

30 CFR 

Ch. VII. 14902, 15485 

Proposed Rules: 

Ch. VII. 11795 

211 . 12046. 12052. 12058 

250 . 13527, 18993 

251 . 18993 
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presidential documents 


Title 3— 

The President 


Executive Order 12126 of March 29, 1979 

Correction in Executive Order No. 12107 


By the authority vested in me as President by the Constitution of the United 
States of America, and in order to delete an erroneous reference to a revoked 
Executive order in Executive Order No. 12107 of December 28,1978, relating to 
the Civil Service Commission and Labor-Management in the Federal Serv¬ 
ice. the number “11512” is deleted from Section 2-101(b) of that Order. 


THE WHITE HOUSE, 
March 29, 1979. 



[FR Doc. 79-10111 
Filed 3-29-79: 12:33 pm) 

Billing code 3195-01-M 
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|FR Doc. 79-10114 
Filed 3-29-79; 1:15 pm] 

Billing code 3195-01-M 


Proclamation 4651 of March 29, 1979 

Prayer for Peace 
Memorial Day, May 28, 1979 

By the President of the United States of America 
A Proclamation 

This day was originally set aside to honor the dead in a conflict that divided 
our Nation more than a century ago. That wound has healed. 

We come now also to honor the dead of many other wars. That we must do so 
is a tragic reminder that the freedoms we cherish are constantly under siege. 
Each generation is called upon to preserve and defend our liberties anew, 
often with their lives. The fact that their suffering has not yet bought a 
permanent peace does not make their sacrifice in vain. Thry preserved that 
which we hold most desr so that we might strive again for what they sought— 
a just and honorable peace in which all people settle their differences without 
bloodshed or oppression. 

Today America celebrates peace. We gratefully remember those who gave up 
their hopes and lives that we might enjoy the liberties they loved—on this day 
and through all our tomorrows—in peace. We cannot call them back to give 
them our thanks, nor can we raise a monument to them any more meaningful 
than the one they have already left us, a free and peaceful America. They 
have given us a gift too valuable ever to repay, save by preserving that peace, 
that liberty, that America. 

We have seen how easily the hopes of peace are dashed. Yet we must keep 
faith with those who have gone before, with those throughout the world who 
share our dream, and with the generations yet unborn whose very existence 
may depend upon the success of our efforts. 

We earnestly pray that all the people of the world will join us in our struggle, 
so that one day all the earth may share the blessings of liberty, justice and 
peace. 

NOW, THEREFORE. I, JIMMY CARTER. President of the United States of 
America, do hereby designate Memorial Day, Monday, May 28, 1979, as a day 
of prayer for permanent peace, and 1 designate the hour beginning in each 
locality at 11 o’clock in the morning of that day as a time to unite in prayer. 

I urge the press, radio, television, and all other information media to join in 
suitable observances of this day. 

I also call upon the appropriate officials of all levels of government to fly the 
flag at half-staff until noon during Memorial Day on all buildings, grounds, and 
naval vessels throughout the United States and in all areas under its jurisdic¬ 
tion and control, and I request the people of the United States to display the 
flag at half-staff from their homes for the same customary forenoon period. 

IN WITNESS WHEREOF, I have hereunto set my hand this twenty-ninth day 
of March, in the year of our Lord nineteen hundred seventy-nine, and of the 
Independence of the United States of America the two hundred and third. 
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rules and regulations 

This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which ore keyed to and 
codified in the Code of Federal Regulations, which is published under 50 titles pursuont to 44 U.S.C. 1510. 

The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL REGISTER iisue of each 
month. 


[ 6325-01-M] 

Title 5—Administrative Personnel 

CHAPTER I—OFFICE OF PERSONNEL 
MANAGEMENT 

PART 317—APPOINTMENT, REAS- 
SIGNMENT, TRANSFER AND DEVEL¬ 
OPMENT IN THE SENIOR EXECU¬ 
TIVE SERVICE 

Interim Regulations 

AGENCY: Office of Personnel Man¬ 
agement. 

ACTION: Interim regulation with 
comments invited for consideration in 
final rulemaking. 

SUMMARY: These interim regula¬ 
tions implement Sec. 413 of Title IV of 
the Civil Service Reform Act of 1978. 
They cover the conversion of employ¬ 
ees to the Senior Executive Service. 

DATES: Effective Date: March 30, 
1979 and until final regulations are 
issued. Comment Date: Written com¬ 
ments will be considered if received no 
later than May 29. 1979. 

ADDRESS: Send written comments to 
the Associate Director, Executive Per¬ 
sonnel and Management Development, 
Office of Personnel Management, 
Room 6R54. 1900 E Street. N.W., 
Washington, D.C. 20415. 

FOR FURTHER INFORMATION 
CONTACT: 

Ann Ugelow, (202) 632-6820. 

SUPPLEMENTARY INFORMATION: 
Pursuant to section 553(d)(3) of title 5. 
U.S.C., the Director finds that good 
cause exists for making this amend¬ 
ment effective in less than 30 days, in 
order to provide continuity of oper¬ 
ations and to give immediate and 
timely effect to the appropriate provi¬ 
sions of the Civil Service Reform Act 
of 1978. 

A new Part 317 is being added to 
Title 5, Code of Federal Regulations to 
cover appointment, reassignment, 
transfer, and development in the 
Senior Executive Service. Two sub¬ 
parts of Part 317 are being issued now: 

(1) Subpart A consists of the statu¬ 
tory requirements for conversion to 
the Senior Executive Service, as found 


in Section 413 of title IV of the Civil 
Service Reform Act of 1978. 

(2) Subpart B consists of regulations 
to implement the conversion process. 

Regulations to implement Sub¬ 
chapter VIII of Chapter 33 of title 5. 
United States Code on appointments 
and other matters, will be issued at a 
later date. 

Accordingly, the Office of Personal 
Management is adding interim regula¬ 
tions to Chapter I. 5 CFR Part 317, as 
set forth below: 

PART 317—APPOINTMENT, REAS¬ 
SIGNMENT, TRANSFER AND DEVEL¬ 
OPMENT IN THE SENIOR EXECU¬ 
TIVE SERVICE 

Subpart A—Principal Statutory Requirements 

Sec. 

317.101 Statutory Requirements for Con¬ 
version. 

Subpart B—Regulatory Requirements of the 
Office of Personnel Management 

317.201 Regulatory Requirements. 

317.301 Conversion Coverage. 

317.302 Conversion Procedures. 

317.303 Status of Employees Who Decline 
Voluntary Conversion to the Senior Ex¬ 
ecutive Service. 

31*7.304 Conversion of Career and Career- 
type Appointees. 

317.305 Conversion of Excepted Appoint¬ 
ees. 

317.306 Conversion of Employees Under 
Time Limited Appointments. 

Authority: 5 U.S.C. 1302, Pub. L. 95-454 

Subpart A—Statutory Requirements 

$317,101 Statutory Requirements. 

This subpart sets forth for the bene¬ 
fit of the user the statutory require¬ 
ments governing conversion to the 
Senior Executive Service. 

Sec. 413. (a) For the purpose of this 
section, '‘agency”, “Senior Executive 
Service position”, “career appointee”, 
"career reserved position”, “limited 
term appointee”, “noncareer appoint¬ 
ed”. and “general position” have the 
meanings set forth in section 3132(a) 
of title 5. United States Code (as 
added by this title), and "Senior Ex¬ 
ecutive Service” has the meaning set 
forth in section 2101a of such title 5 
(as added by this title). 

(b)(1) Under the guidance of the 
Office of Personnel Management, each 
agency shall— 


(A) designate those positions which 
it considers should be Senior Execu¬ 
tive Service positions and designate 
which of those positions It considers 
should be career reserved positions: 
and 

(B) submit to the Office a written re¬ 
quest for— 

(1) a specific number of Senior Ex¬ 
ecutive Service positions; and 

(ii) authority to employ a specific 
number of noncareer appointees. 

(2) The Office of Personnel Manage¬ 
ment shall review the designations and 
requests of each agency under para¬ 
graph (1) of this subsection, and shall 
establish interim authorizations in ac¬ 
cordance with sections 3133 and 3134 
of title 5. United States Code (as 
added by this Act), and shall publish 
the titles of the authorized positions 
in the Federal Register. 

(cXl) Each employee serving in a po¬ 
sition at the time it is designated as a 
Senior Executive Service position 
under subsection (b) of this section 
shall elect to— 

(A) decline conversion and be ap¬ 
pointed to a position under such em¬ 
ployee's current type of appointment 
and pay system, retaining the grade, 
seniority, and other rights and bene¬ 
fits associated with such type of ap¬ 
pointment and pay system; or 

(B) accept conversion and be ap¬ 
pointed to a Senior Executive Service 
position in accordance with the provi¬ 
sions of subsections (d), (e), (f). (g), 
and (h) of this section. 

The appointment of an employee in an 
agency because of an election under 
subparagraph (A) of this paragraph 
shall not result in the separation or re¬ 
duction in grade of any other employ¬ 
ee in such agency. 

(2) Any employee in a position 
which has been designated a Senior 
Executive Service position under this 
section shall be notified in writing of 
such designation, the election required 
under paragraph (1) of this subsec¬ 
tion. and the provisions of subsections 
(d), (e), (f). (g). and (h) of this section. 
The employee shall be given 90 days 
from the date of such notification to 
make the election under paragraph (1) 
of this subsection. 

(d) Each employee who has elected 
to accept conversion to a Senior Ex¬ 
ecutive Service position under subsec¬ 
tion (cXIXB) of this section and who 
is serving under— 
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(1) a career or career-conditional ap¬ 
pointment; or 

(2) a similar type of appointment in 
an excepted service position, as deter¬ 
mined by the Office; 

in a position which is designated as a 
Senior Executive Service position shall 
be appointed as a career appointee to 
such Senior Executive Service position 
without regard to section 3393(b)-(e) 
of title 5, United States Code (as 
added by this title). 

(e) Each employee who has elected 
conversion to a Senior Executive Serv¬ 
ice position under subsection (c)(1)(B) 
of this section and who is serving 
under an excepted appointment in a 
position which is not designated a 
career reserved position in the Senior 
Executive Service, but is— 

(1) a position in Schedule C of sub¬ 
part C of part 213 of title 5, Code of 
Federal Regulations; 

(2) a position filled by noncareer ex¬ 
ecutive assignment under subpart F of 
part 305 of title 5, Code of Federal 
Regulations; or 

(3) a position in the Executive 
Schedule under subchapter II of chap¬ 
ter 53 of title 5, United States Code, 
other than a career Executive Sched¬ 
ule position; 

shall be appointed as a noncareer ap¬ 
pointee to a Senior Executive Service 
position. 

(f) Each employee who has elected 
conversion to a Senior Executive Serv¬ 
ice position under subsection (c)(1)(B) 
of this section, who is serving in a posi¬ 
tion described in paragraph (1), (2), or 

(3) of subsection (e) of this section, 
and whose position is designated as a 
career reserved position under subsec¬ 
tion (b) of this section shall be ap¬ 
pointed as a noncareer appointee to an 
appropriate general position in the 
Senior Executive Service or shall be 
separated. 

(g) Each employee who has elected 
conversion to a Senior Executive Serv¬ 
ice position under subsection (c)(1)(B) 
of this section, who is serving in a posi¬ 
tion described in paragraph (1), (2), or 
(3) of subsection (e) of this section, 
and whose position is designated as a 
Senior Executive Sendee position and 
who has reinstatement eligibility to a 
position in the competitive service, 
may, on request to the Office, be ap¬ 
pointed as a career appointee to a 
Senior Executive Sendee position. The 
name of, and basis for reinstatement 
eligibility for, each employee appoint¬ 
ed as a career appointee under this 
subsection shall be published in the 
Federal Register. 

(h) Each employee w r ho has elected 
conversion to a Senior Executive Serv¬ 
ice position under subsection (c)(1)(B) 
of this section and who is serving 
under a limited executive assignment 
under subpart F of part 305 of title 5, 
Code of Federal Regulations, shall— 


RULES AND REGULATIONS 

(1) be appointed as a limited term 
appointee to a Senior Executive Serv¬ 
ice position if the position then held 
by such employee will terminate 
within 3 years of the date of such ap¬ 
pointment; 

(2) be appointed as a noncareer ap¬ 
pointee to a Senior Executive Service 
position if the position then held by 
such employee is designated as a gen¬ 
eral position; or 

(3) be appointed as a noncareer ap¬ 
pointee to a general position if the po¬ 
sition then held by such employee is 
designated as a career reserved posi¬ 
tion. 

(i) The rate of basic pay for any em¬ 
ployee appointed to a Senior Execu¬ 
tive Service position under this section 
shall be greater than or equal to the 
rate of basic pay payable for the posi¬ 
tion held by such employee at the 
time of such appointment. 

(j) Any employee who is aggrieved 
by any action by any agency under 
this section is entitled to appeal to the 
Merit Systems Protection Board under 
section 7701 of title 5, United States 
Code (as added by this title). An 
agency shall take any corrective action 
which the Board orders in its decision 
on an appeal under this subsection. 

(k) The Office shall prescribe regula¬ 
tions to carry out the purpose of this 
section. 

Subpart B—Regulatory Requirements 

of the Office Of Personnel Man¬ 
agement 

§ 317.201 Regulatory requirements. 

This subpart contains the regula¬ 
tions of the Office of Personnel Man¬ 
agement which implement subchapter 
VTII of chapter 33 of title 5. U.S.C. 
and section 413 of title IV of the Civil 
Service Reform Act of 1978. 

§ 317.301 Conversion coverage. 

(a) When applicable. These conver¬ 
sion provisions apply during: 

(l) The initial conversion to the 
Senior Executive Service to be com¬ 
pleted by July 13, 1979; and 

(2) Conversion to the Senior Execu¬ 
tive Service following revocation of a 
Presidential exclusion under 5 U.S.C. 
3132(e). 

(b) Employees covered This subpart 
covers: 

(1) An employee serving in a position 
at the time it is designated a Senior 
Executive Service position; 

(2) An individual appointed or rein¬ 
stated to a position after it has been 
designated a Senior Executive Service 
position; 

(3) An employee transferred, pro¬ 
moted, voluntarily reassigned or vol¬ 
untarily demoted to a position after it 
has been designated a Senior Execu¬ 
tive Service position; 


(4) An employee involuntarily reas¬ 
signed or involuntarily demoted to a 
position after it has been designated a 
Senior Executive Sendee position; and 

(5) An employee serving in a position 
which meets the grade level but not 
the functional criteria for designation 
as a Senior Executive Service position. 

(c) Employees excluded The follow¬ 
ing employees are excluded from cov¬ 
erage of this subpart and are not enti¬ 
tled to conversion to the Senior Execu¬ 
tive Service. 

(1) An employee in a position desig¬ 
nated as Senior Executive Service who 
is serving under a time limited ap¬ 
pointment which will terminate before 
the operational date of the Senior Ex¬ 
ecutive Service. 

(2) An employee serving under a 
temporary promotion, detail, or tem¬ 
porary assignment in a position desig¬ 
nated as Senior Executive Service 
unless the position which the employ¬ 
ee encumbered on a permanent basis 
just prior to the current temporary 
action has been designated as Senior 
Executive Service. 

§ 317.302 Conversion procedures. 

(a) Employees appointed prior to 
designation; employees involuntarily 
reassigned or demoted after designa¬ 
tion—Notice . Each employee cov¬ 
ered by this subpart who was appoint¬ 
ed prior to the designation of his or 
her position as a Senior Executive 
Service position, or who was involun¬ 
tarily reassigned or involuntarily de¬ 
moted to a position after it was desig¬ 
nated a Senior Executive Service posi¬ 
tion, shall be given a written notice 
which includes the following informa¬ 
tion: 

(i) A statement that the employee's 
position has been designated as either 
“general” or “career reserved”; 

(ii) A statement that the employee is 
being offered an appointment under 
the Senior Executive Service or that 
the employee is not being offered an 
appointment under the Senior Execu¬ 
tive Service but will be separated from 
the civil service pursuant to 
§ 317.305(b)(4) or § 317.306(b)(4); 

If the employee is offered conversion, 
the notice shall also include: 

(iii) A statement that the employee 
has 90 calendar days from the date of 
receipt of the written notice to elect 
either to join the Senior Executive 
Service or to remain in his or her cur¬ 
rent appointment system; 

(iv) Identification of the position, 
SES pay rate, and kind of appoint¬ 
ment which the employee will receive 
if the employee elects to convert to 
the Senior Executive Service; 

(v) For excepted appointees who 
have reinstatement eligibility to a po¬ 
sition in the competitive service, a 
statement that the employee may re- 
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quest conversion to career appoint¬ 
ment; 

(vi) For employees under limited ex¬ 
ecutive assignment who have rein¬ 
statement eligibility to a position in 
the competitive service and who are 
covered under § 317.306(b)(3). a state¬ 
ment that the employee may request 
conversion to career appointment; 

(vii) A summary of the features of 
the Senior Executive Service (this can 
be accomplished by appending descrip¬ 
tive material prepared by the Office); 

(viii) A statement that the employee 
must submit his or her decision with 
regard to paragraphs (a)(l)(iii), (v) 
and (vi) of this section, in WTiting, on 
or before the end of the notice period; 
and 

(ix) A statement of the employee’s 
right to appeal an action under this 
subpart to the Merit Systems Protec¬ 
tion Board. 

An employee w’hose involuntary reas¬ 
signment or involuntary demotion to a 
designated position occurs less than 90 
days before the operational date of 
the Senior Executive Service, shall be 
given this notice at the time of the 
personnel action. The employee shall 
have 90 calendar days from the date of 
receipt of the notice to make an elec¬ 
tion on conversion. 

(2) Pay. Pay shall be set at an au¬ 
thorized SES pay rate. The pay rate 
given to an employee upon conversion 
shall not be less than the employee’s 
basic payable salary just prior to con¬ 
version. An employee’s payable salary 
upon conversion is subject to pay limi¬ 
tations. if any, imposed by chapter 53 
of title 5, United States Code, or other 
statutes. 

(3) Freedom of choice. The employee 
shall decide whether he or she accepts 
conversion to the Senior Executive 
Service. The employing agency shall 
not attempt to influence the employ¬ 
ee’s decision through coercion, intimi¬ 
dation or duress. 

(4) Employee's election. On or before 
the end of the notice period, the em¬ 
ployee shall signify in writing his or 
her decision to accept or to decline an 
appointment under the Senior Execu¬ 
tive Service. An excepted or limited as¬ 
signment employee covered under 
5 317.305(b)(3) or § 317.306(b)(3), re¬ 
spectively, shall also indicate whether 
he or she request conversion to career 
appointment. Failure to respond shall 
be deemed declination. 

(b) Employees receiving appoint¬ 
ments after designation but before the 
operational date of the Senior Execu¬ 
tive Service.—(\) Condition of ap¬ 
pointment. Each individual appointed, 
reinstated, transferred, promoted, vol¬ 
untarily reassigned or voluntarily de¬ 
moted to a position after it has been 
designated a Senior Executive Service 
position shall be required to accept 
conversion to the Senior Executive 
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Service. The agency shall advise the 
individual of this requirement prior to 
the appointment or other personnel 
action. The Individual shall signify his 
or her acceptance of conversion in 
WTiting at the time of the personnel 
action. 

(2) Notice. At the time of the person¬ 
nel action, or 90 days before the 
Senior Executive Service becomes 
operational, whichever is later, the 
agency shall give the employee a writ¬ 
ten notice which identifies the posi¬ 
tion, SES pay rate, and kind of ap¬ 
pointment the employee will receive 
under the Senior Executive Service. 

(3) Pay. Pay shall be set at an au¬ 
thorized SES pay rate. The pay rate 
given to a Federal employee who 
enters the Senior Executive Service 
without a break in service shall not be 
less than the employee’s basic payable 
salary just prior to his or her entry 
into the Senior Executive Service. An 
employee’s payable salary under the 
Senior Executive Service is subject to 
pay limitations, if any, imposed by 
chapter 53 of title 5, United States 
Code, or other statutes. 

(c) Employees whose positions are 
not designated Senior Executive Serv¬ 
ice positions. Notice. Each employee 
covered by § 317.301(b)(5) shall be 
given a written notice advising the em¬ 
ployee that his or her position is not 
designated a Senior Executive Service 
position; that the employee is not enti¬ 
tled to conversion to the Senior Execu¬ 
tive Service; and that the employee 
has a right to appeal an action under 
this subpart to the Merit Systems Pro¬ 
tection Board. 

§ 317.303 Status of employees who decline 
voluntary conversion to the Senior Ex¬ 
ecutive Service. 

(a) An employee who declines con¬ 
version pursuant to 5 317.302(a)(4) 
shall remain in his or her current ap¬ 
pointment and pay system, and shall 
retain the grade, seniority, and other 
rights and benefits associated with 
such type of appointment and pay 
system. The employee may continue in 
the current SES position or be reas¬ 
signed to another position within or 
outside the Senior Executive Service. 

(b) The assignment of an employee 
who declines conversion under this 
subpart shall not result in the separa¬ 
tion or reduction in grade of any other 
employee in the agency. 

(c) Nothing in these regulations af¬ 
fects an agency’s right to terminate a 
limited executive appointment pursu¬ 
ant to Civil Service Rule IX. 

§ 317.301 Conversion of career and career- 
type appointees. 

(a) Coverage. This section covers em¬ 
ployees serving under: 

(1)A career or career-conditional ap¬ 
pointment; or 
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(2) A similar type of appointment in 
an excepted service position, as deter¬ 
mined by the Office. 

(b) Senior Executive Service ap¬ 
pointment An employee covered by 
this section shall be converted to a 
Senior Executive Service career ap¬ 
pointment. The employee may be as¬ 
signed to either a “general” or a 
“career reserved” position. 

§317.305 Conversion of excepted appoin¬ 
tees. 

(a) Coverage. This section covers em¬ 
ployees serving under an excepted ap¬ 
pointment in a position: 

(1) In Schedule C of Subpart C of 
Part 213 of Title 5, Code of Federal 
Regulations; 

(2) Filled by noncareer executive as¬ 
signment under subpart F of Part 305 
of Title 5, Code of Federal Regula¬ 
tions; 

(3) In the Executive Schedule under 
subchapter II of chapter 53 of title 5. 
United States Code, other than a 
career Executive Schedule position; or. 

(4) Filled under an authority equiva¬ 
lent to paragraph (a) (1), (2), or (3) of 
this section. 

(b) Senior Executive Service ap¬ 
pointment An employee covered by 
this section shall be subject to one of 
the following actions. 

(1) If the employee’s position is des¬ 
ignated a “general” position, the 
agency may convert the employee to a 
Senior Executive Service noncareer 
appointment. The employee may be 
assigned only to a “general” position. 

(2) If the employee’s position is des¬ 
ignated a “career reserved” position, 
the agency may convert the employee 
to a Senior Executive Service nonca¬ 
reer appointment and assign the em¬ 
ployee to a “general” position. The 
employee cannot remain in a “career 
reserved” position. 

(3) If the employee has reinstate¬ 
ment eligibility to a position in the 
competitive service, the employee may 
request conversion to a career appoint¬ 
ment. Such request must be made on 
or before the end of the notice period. 

(i) If the request is approved by the 
Office, the agency will convert the em¬ 
ployee to a Senior Executive Service 
career appointment. The employee 
may be assigned to a “general” or a 
“career reserved” position. 

(ii) If the employee’s request for 
conversion to career is not approved 
by the Office, or if the employee elects 
not to make such a request, the 
agency will convert the employee to a 
Senior Executive Service noncareer 
appointment. The employee may be 
assigned only to a “general” position. 

(4) In lieu of action under paragraph 
(b) (1), (2), or (3) of this section, the 
agency may separate the employee 
from the civil service. 
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§317.306 Conversion of employees under 
time limited appointments. 

(a) Coverage. This section covers em¬ 
ployees serving under: 

(1) A limited executive assignment 
under Subpart E of Part 305 of Title 5. 
Code of Federal Regulations; or 

(2) A similar type of time limited ap¬ 
pointment in an excepted service posi¬ 
tion. 

(b) Senior Executive Service ap¬ 
pointment An employee covered by 
this section shall be subject to one of 
the following actions. 

(1) If the position in which the em¬ 
ployee is serving under a limited ex¬ 
ecutive assignment or similar type of 
time limited appointment will termi¬ 
nate within three years from the date 
of the proposed conversion action, the 
agency may convert the employee to a 
Senior Executive Service limited term 
appointment. 

(2) If the position in which the em¬ 
ployee is serving under a limited ex¬ 
ecutive assignment or similar type of 
time limited appointment will not ter¬ 
minate within three years from the 
date of the proposed conversion 
action, the agency may convert the 
employee to a Senior Executive Serv¬ 
ice noncareer appointment and assign 
the employee to a “general" position. 
The agency may not assign the em¬ 
ployee to a “career reserved" position. 

(3) If the employee under a limited 
executive assignment has reinstate¬ 
ment eligibility to a position in the 
competitive service, and if immediate¬ 
ly prior to the limited executive as¬ 
signment and without a break in serv¬ 
ice the employee served under a career 
appointment in a position now being 
designated a Senior Executive Service 
position then the employee may re¬ 
quest conversion to a career appoint¬ 
ment. Such request must be made on 
or before the end of the notice period. 

(i) If the employee requests conver¬ 
sion to career, the agency will convert 
the employee to a Senior Executive 
Service career appointment. The em¬ 
ployee may be assigned to a “general" 
or a “career reserved" position. 

(ii) If the employee does not request 
conversion to career, the agency will 
convert the employee as provided for 
in paragraphs (b) (1) and (2) of this 
section. 

(4) In lieu of action under paragraph 
(b) (1), (2), or (3) of this section, the 
agency may separate the employee 
from the civil service. 

Office of Personnel 
Management, 

Beverly M. Jones, 

Issuance System Manager. 

March 27, 1979. 

CFR Doc. 79-9753 Filed 3-29-79; 8:45 ami 
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[3410-05-M] 

Title 7—Agriculture 

CHAPTER VII—AGRICULTURAL STA¬ 
BILIZATION AND CONSERVATION 
SERVICE (AGRICULTURAL ADJUST¬ 
MENT), DEPARTMENT OF AGRICUL¬ 
TURE 

SUBCHAPTER B—FARM MARKETING QUOTAS 
AND ACREAGE ALLOTMENTS 

PART 730—RICE 

Subpart—Rice Program For Crop 
Years 1978-1981 

AGENCY: Agricultural Stabilization 
and Conservation Service. USDA. 

ACTION: Final Rule. 

SUMMARY: This rule sets forth the 
rice program provisions for 1978-1981, 
permitting the use of a set-aside, land 
diversion payments, and a normal crop 
acreage to control rice production. 
The rice program is authorized by the 
Agricultural Adjustment Act of 1938 
and the Agricultural Act of 1949, as 
amended by the Rice Production Act 
of 1975, Pub. L. 94-214, 90 Stat. 181, 
and by the Food and Agriculture Act 
of 1977, Pub. L. 95-113, 91 Stat. 940. 
This rule incorporates changes in the 
rice program as a result of enactment 
of the Food and Agriculture Act of 
1977. 

EFFECTIVE DATE: March 30. 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Charles J. Riley, Production Adjust¬ 
ment Division, Agricultural Stabili¬ 
zation and Conservation Service, 
USDA, P.O. Box 2415, Washington. 
D.C. 20013, (202) 447-7633. 

SUPPLEMENTARY INFORMATION: 
This rule permits the use of a set- 
aside. land diversion payments, and a 
normal crop acreage (NCA) to control 
rice production. The NCA limits the 
acreage of rice and other NCA crops 
whenever one or more crops for which 
a set-aside requirement is in effect is 
produced on a farm complying with 
program requirements. Because this 
rule merely incorporates determina¬ 
tions which have already been made 
public and since farmers have harvest¬ 
ed or are harvesting their 1978 crops 
and are planning their 1979 oper¬ 
ations, it is hereby found and deter¬ 
mined that compliance with the notice 
and public procedtfge provisions of 5 
U.S.C. 553 is impractical and contrary 
to the public interest. 

Similarly, due to the need for farm¬ 
ers to have these regulations effective 
as soon as possible, it is hereby found 
in accordance with the provisions of 
Executive Order 12044 (43 F.R. 12661. 


March 24, 1978) that it is not possible 
to publish these regulations in pro¬ 
posed form and allow sixty days for 
public comment. Therefore, these reg¬ 
ulations are issued without compliance 
with such procedure. 

The material previously appearing 
in 7 CFR Part 730 remains in full 
force and effect as to prior crop years. 
Accordingly, the regulations at 7 CFR 
Part 730 and the title of the subpart 
are revised, effective for crop years 
1978-1981, to read as follows: 

Subpart—Rica Program for Crop Years 1978- 
1981 , 

See. 

730.1 Applicability. 

730.2 Administration. 

730.3 Definitions. 

730.4 Rule of fractions. 

730.5 National rice allotment. 

730.6 Farm and producer allotments. 

730.7 Release and reapportionment of rice 
allotment. 

730.8 General allotment transfer provi- 
sions-sale, lease, or by owner. 

730.9 Record of transfer. 

730.10 Amount or allotment transferable. 

730.11 Additional conditions and limita¬ 
tions. 

730.12 County committee action. 

730.13 Allocation of producer allotments to 
farms. 

730.14 Transfer of farm rice acreage affect¬ 
ed by a natural disaster. 

730.15 Farm and rice operator yields. 

730.16 Notice of normal crop acreage, allot¬ 
ments, and yields. 

730.17 Reconstitution of farms. 

730.18 Requirements for program partici¬ 
pation. 

730.19 Required set-aside. 

730.20 Voluntary Diversion. 

730.21 Designation, use and care of set- 
aside and voluntary diversion acreage. 

730.22 Cross Compliance and Offsetting 
Compliance. 

730.23 Determination of compliance. 

730.24 General payment provisions. 

730.25 Disaster payments. 

730.26 Established (target) prices. 

730.27 Deficiency payments. 

730.28 Division of payments and additional 
provisions relating to tenants and share¬ 
croppers. 

730.29 Successors-ln-interest. 

730.30 Misrepresentation and scheme or 
device. 

730.31 Setoffs and assignments. 

730.32 Appeals. 

730.33 Performance based upon advice or 
action of county or State committee. 

730.34 Recordkeeping. 

Authority: Secs. 101(h), 408(b), 91 Stat. 
940, 90 Stat. 181 (7 USC 1441. 1428(b)); Secs. 
352, 385, 52 Stat. 60. 52 Stat. 68. (7 USC 
1352, 1385). 

Subpart—Rice Program for Crop 
Yean 1978-1981 

§730.1 Applicability. 

(a) The regulations in this subpart 
provide terms and conditions for the 
rice program for the 1978 thru 1981 
crops of rice, under which producers 
on farms for which a rice allotment is 
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applicable may qualify for payments 
authorized under the program when 
eligibility requirements in 7 CFR 
§ 730.18 are met. 

(b) In accordance with section 101 of 
the Pood and Agriculture Act of 1977, 
as amended, and the regulations in 
Part 795 of this chapter, as amended, 
the total amount of payments (exclud¬ 
ing disaster payments) which a person 
shall be entitled to receive annually 
under the program shall not exceed 
$52,250 for the 1978 crop and $50,000 
for each of 1979, 1980, and 1981 crops 
of rice (including such payments 
under the feed grain, upland cotton, 
and wheat programs for the 1980 and 
1981 crops). 

(c) In accordance with the regula¬ 
tions in Part 796 of this chapter, as 
amended, payments are prohibited to 
program participants who harvest or 
knowingly permit to be harvested for 
illegal use marihuana or other such 
prohibited drug-producing plants on 
any part of the lands owned or con¬ 
trolled by them. 

(d) The program is applicable in the 
States of Arkansas, California, Flor¬ 
ida, Louisiana, Mississippi, Missouri, 
North Carolina, Oklahoma, South 
Carolina, Tennessee, and Texas. 

§ 730.2 AdminiHtration. 

(a) The program will be adminis¬ 
tered under the general supervision of 
the Administrator, Agricultural Stabi¬ 
lization and Conservation Service 
(ASCS), and shall be carried out in the 
field by Agricultural Stabilization and 
Conservation State and county com¬ 
mittees (herein called “State and 
county committees“) and ASCS Man¬ 
agement Field Office (herein called 
“MFO“). 

(b) State and county committees, 
MFO, and representatives and employ¬ 
ees thereof do not have authority to 
modify or waive any of the provisions 
of the regulations in this subpart, as 
amended or supplemented. 

(c) The State committee shall take 
any action required by these regula¬ 
tions which has not been taken by the 
county committee. The State commit¬ 
tee shall also (1) correct, or require a 
county committee to correct, any 
action taken by such county commit¬ 
tee which is not in accordance with 
the regulations of this subpart, or (2) 
require a county committee to with¬ 
hold taking any action which is not in 
accordance with the regulations of 
this subpart. 

(d) No delegation herein to a State 
or county committee shall preclude 
the Administrator, ASCS. or a desig¬ 
nee, from determining any question 
arising under the program or from re¬ 
versing or modifying any determina¬ 
tion made by a State or county com¬ 
mittee. 


§ 730.3 Definitions. 

In the regulations in this subpart 
and in all instructions, forms, and doc¬ 
uments in connection therewith, the 
words and phrases defined in this sec¬ 
tion shall have the meaning assigned 
to them herein unless the content or 
subject matter otherwise requires. All 
other words and phrases shall have 
the meanings assigned to them in the 
regulations governing reconstitution 
of farms, Part 719 of this chapter as 
amended. 

(a) “Annual nonconserving crop” 
means any annual crop intended for 
harvest or utilized in any feed form, 
except for the following: 

(1) Grasses regardless of use, includ¬ 
ing sweet sorghum, millet, and sudan 
grass. 

(2) Legumes, other than peas or 
beans produced for seed, grain, or 
processing. 

(3) Immature small grains (other 
than barley or wheat) destroyed by 
any means or used for other than 
grain. 

(b) “Current year" means the calen¬ 
dar year in which the rice crop with 
respect to which payment may be 
made under this subpart would nor¬ 
mally be harvested. 

(c) “Farm administrative area” 
means: Each of the States of Arkan¬ 
sas. Mississippi, Missouri, North Caro¬ 
lina, Oklahoma, and the farm adminis¬ 
trative area within the State of Louisi¬ 
ana consisting of the parishes of 
Union, Lincoln, Jackson, Winn, Grant, 
Rapides, Avoyelles, St. Landry, St. 
Martin, Iberia, St. Mary, and all par¬ 
ishes within the State west of such 
parishes, in which farm allotments are 
established on the basis of past pro¬ 
duction of rice on the farm. 

(d) “Feed grain program'’ means the 
program authorized under Title V of 
the Food and Agriculture Act of 1977, 
and contained in Part 713 of this chap¬ 
ter, as amended. 

(e) “Marketing year” means the 12- 
month period beginning August 1 of 
the current year and ending July 31 
the next year. 

(f) “Producer administrative area” 
means: Each of the States of Califor¬ 
nia. Florida, South Carolina, Tennes¬ 
see, Texas, and the producer adminis¬ 
trative area within the State of Louisi¬ 
ana consisting of the parishes of More¬ 
house, Ouachita, Caldwell, LaSalle, 
Catahoula, Concordia, West Feliciana. 
Pointe Coupee, Iberville, Assumption, 
Terrebonne, and all parishes within 
the State east of such parishes, in 
which producer allotments are estab¬ 
lished on the basis of past production 
of rice by the producers. 

(g) “Rice acreage” means any acre¬ 
age planted to rice and any acreage of 
volunteer rice that is harvested, ex¬ 
cluding any acreage: 
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(1) Of sweet, glutenous, or candy 
rice such as Mochi Gomi. 

(2) Which failed and could have 
been replanted by the end of the rice 
planting period set by the State com¬ 
mittee for the county but was not re¬ 
planted. 

(3) Mechanically destroyed without 
feed or other benefit and not reported 
to ASCS as rice acreage. 

(4) Approved for a wildlife food plot 
in accordance with instructions issued 
by the Deputy Administrator. 

(5) Designated as set-aside or volun¬ 
tary diversion. 

(h) “Rice operator” means a person 
who has operational control over the 
production of specific acreage of rice, 
managerial responsibility for making 
day to day decisions involving the 
planting, harvesting, and marketing of 
that rice, and w f ho shares in the crop 
or crop proceeds. 

(i) “Rice planted and considered 
planted acreage” means the rice acre¬ 
age defined in paragraph (g) of this 
section and: 

(1) Any acreage which the county 
committee determines w T as not planted 
to rice because of drought, flood, or 
other natural disaster or condition 
beyond the control of the operator; 

(2) Any acreage credited as rice acre¬ 
age (except for new farms) under the 
provisions of Part 719 of this chapter, 
as amended; 

(3) Any allotment acreage temporar¬ 
ily transferred from a farm or produc¬ 
er allotment: Provided* That acreage 
transferred from a producer allotment 
is allocated to a farm; 

(4) Any allotment acreage temporar¬ 
ily released to the county committee; 
and 

(5) Any other acreage which is plant¬ 
ed to annual nonconserving crops or 
which the county committee deter¬ 
mines was not planted because of 
drought, flood, or other natural disas¬ 
ter or conditions beyond the control of 
the operator: Provided* That such 
nonconserving crops shall not be con¬ 
sidered as planted to rice for purposes 
of §730.6(b)(4)(iii). 

(j) “Upland cotton program” means 
the program authorized under Title VI 
of the Food and Agriculture Act of 
1977 and contained in Part 713 of this 
chapter, as amended. 

(k) “Wheat Program” means the 
program authorized under Title IV of 
the Food and Agriculture Act of 1977 
and contained in Part 713 of this chap¬ 
ter. as amended. 

§ 730.4 Rule of fractions. 

Fractions shall be rounded in accord¬ 
ance with Part 793 of this chapter. 

§ 730.5 National rice allotment. 

The national rice allotment for crop 
years 1978-1981 is 1.8 million acres 
each crop year. 
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§ 730.6 Farm and producer allotments. 

(a) How obtained. The national al¬ 
lotment is apportioned to farms in 
farm administrative areas and to pro¬ 
ducers in producer admininstrative 
areas on the basis of the farm and pro¬ 
ducer allotments established for the 
preceding year, adjusted to reflect any 
reserve established by the State com¬ 
mittee for new farms or new produc¬ 
ers. appeals, and corrections, to reflect 
adjustments authorized by the Deputy 
Administrator for crop rotation prac¬ 
tices, and to reflect permanent adjust¬ 
ments made as required or permitted 
in this subpart. 

(b) New rice allotment 

(1) Written application . Each year, 
the county committee, with the ap¬ 
proval of the State committee, shall 
establish a rice allotment (herein 
called “new rice allotment”) for each 
eligible farm or producer for which an 
allotment is requested in writing by 
February 15 of the current year. Each 
request shall be made by the farm 
owner or current year rice operator on 
Form MQ-25, Application for New 
Farm or Producer Allotment or Quota, 
which shall contain data necessary to 
enable the county committee to deter¬ 
mine whether the conditions of eligi¬ 
bility prescribed in paragraph (b)(2) of 
this section have been met. 

(2) Eligibility requirements for 
owner or rice operator. Eligibility for a 
new rice allotment shall be condition¬ 
ed upon the following: 

(i) Allotment The farm or rice oper¬ 
ator does not otherwise qualify for a 
rice allotment. 

(ii) Interest in another rice allot¬ 
ment. The owner or rice operator does 
not for the current year own, have an 
ownership interest in, or operate any 
other rice allotment acreage. 

(iii) Availability of equipment and 
facilities. The rice operator has ade¬ 
quate equipment and other facilities, 
including irrigation water, readily 
available for the successful production 
of the crop on the farm. 

(iv) Income requirement The appli¬ 
cant expects to obtain during the cur¬ 
rent year more than 50 percent of 
such applicant’s income from the pro¬ 
duction of agricultural commodities or 
products from farming. 

(A) Computing applicant's income. 
The following shall be considered in 
computing applicant’s income: 

(1) Income from farming. Income 
from farming shall include the esti¬ 
mated return from the production of 
the requested allotment and from 
home gardens, livestock and livestock 
products, poultry, or other agricultur¬ 
al products produced for home con¬ 
sumption or other use on the farm(s), 
but shall exclude payments authorized 
under the rice program. 

(2) Income from nonfarming. Non- 
farming income shall include but shall 
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not be limited to salaries, commissions, 
pensions, social security payments and 
unemployment compensation. 

(3) Spouse's income. The spouse’s 
farm and nonfarm income shall be 
used in the computation. 

(B) Applicant a partnership. If the 
applicant is a partnership, each part¬ 
ner must expect to obtain more than 
50 percent of such partner’s current 
year income from farming. 

(C) Applicant a corporation. If the 
applicant is a corporation, it must 
have no major corporate purpose 
other than ownership or operation of 
farms. Farming must provide its offi¬ 
cers and general manager with more 
than 50 percent of their expected 
income. Salaries and dividends from 
the corporation shall be considered as 
income from farming. 

(D) Special provision for low-income 
farmers. The county committee may 
waive the income provisions in this 
section provided the county committee 
determines that the applicant’s 
income, from both farm and nonfarm 
sources, will not provide a reasonable 
standard of living for the applicant’s 
family, and a State committee repre¬ 
sentative approves such action. In 
waiving the income provisions the 
county committee must exercise good 
judgment to see that such determina¬ 
tion is reasonable in the light of all 
pertinent factors, and that this special 
provision is made applicable only to 
those who qualify. In making such de¬ 
termination, the county committee 
shall consider such factors as size and 
type of farming operations, estimated 
net worth, estimated gross family 
farm income, estimated family off- 
farm income, number of dependents, 
and other factors affecting the individ¬ 
ual’s ability to provide a reasonable 
standard of living for the applicant’s 
family. 

(v) Producer allotment sold by rice 
operator or reduced to zero at such op¬ 
erator's request A rice operator in a 
producer administrative area is not eli¬ 
gible for a new rice allotment if opera¬ 
tor’s allotment was: 

(A) Transferred by sale in the previ¬ 
ous 3 years beginning with the year in 
which the transfer became effective. 

(B) Reduced to zero at such opera¬ 
tor’s request within 3 years from the 
date the request for a new allotment is 
considered. 

(3) Farm eligibility requirements in 
a farm administrative area. Addition¬ 
al eligibility requirements for a new 
rice allotment for a farm in a farm ad¬ 
mininstrative area are as follows: 

(i) Available land, type of soil, and 
topography. The available land, type 
of soil, and topography of the land on 
the farm must be suitable for the pro¬ 
duction of rice. 

(ii) Allotment reduced to zero at the 
farm owner's request At least 3 years 


must have elapsed from the date the 
rice allotment is reduced to zero at the 
farm owner’s request, as authorized in 
paragraph (c) of this section, to the 
date the request for a new rice allot¬ 
ment is considered. 

(iii) Eminent domain. A farm which 
includes land acquired by an agency 
having the right of eminent domain 
for which the total rice allotment was 
pooled pursuant to Part 719 of this 
chapter, as amended, which is subse¬ 
quently returned to agricultural pro¬ 
duction, shall not be eligible for a new 
rice allotment for a period of 3 years 
from the date the former owner was 
displaced. 

(iv) Entire allotment designated by 
owner for a reconstitution. A farm 
which includes land which has no al¬ 
lotment because the owner did not 
designate an allotment for such land 
when the parent farm was reconstitut¬ 
ed pursuant to Part 719 of this chap¬ 
ter, as amended, shall not be eligible 
for a new rice allotment for a period of 
3 years beginning with the year in 
which the reconstitution became effec¬ 
tive. 

(v) Entire allotment permanently 
transferred by sale or transfer. The 
farm from which the rice allotment 
was permanently transferred in the 
previous 3 years, beginning with the 
year in which the transfer became ef¬ 
fective. is not eligible for a new rice al¬ 
lotment. 

(4) Limitations, (i) Rice acreage 
planned. The county committee shall 
limit the new rice allotment to the 
smaller of the allotment requested or 
the rice acreage planned for the cur¬ 
rent year. 

(ii) Reserve. The total new rice allot¬ 
ments approved in a farm or producer 
administrative area shall not exceed 
the acreage available for new rice al¬ 
lotments within a reserve established 
for that purpose and for appeals and 
corrections by the State committee of 
not more than one percent of the sum 
of the reserve and the total old rice al¬ 
lotments in the administrative area. 

(iii) Current year rice acreage. Not¬ 
withstanding any other provision of 
this subpart, if the rice planted and 
considered planted acreage for the 
year a new rice allotment is estab¬ 
lished is less than 90 percent of the al¬ 
lotment, the allotment for such year 
shall be reduced to the acreage plant¬ 
ed and considered planted to rice and 
payments computed on the basis of 
such reduced allotment. 

(5) Cancellation of new allotment. A 
new rice allotment shall be cancelled 
under the following circumstances: 

(i) If a new rice allotment is estab¬ 
lished and it is later determined by the 
county committee that the applicant 
unknowingly furnished incomplete or 
inaccurate information, the allotment 
shall be cancelled effective for the 
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next crop year. If it is determined by 
the county committee that the appli¬ 
cant knowingly furnished incomplete 
or inaccurate information and the 
State committee concurs in the county 
committee determination, the allot¬ 
ment shall be cancelled as of the date 
issued. 

(ii) If a new producer allotment is es¬ 
tablished for a rice operator, and it is 
later determined by the county com¬ 
mittee that the applicant has not con¬ 
tinued as a rice operator for the cur¬ 
rent crop year, the allotment shall be 
cancelled as of the date issued. 

(c) Reduced allotments. Notwith¬ 
standing any other provisions of this 
subpart, rice allotments shall be re¬ 
duced as follows: 

(1) The allotment shall be reduced 
to the extent: 

(1) Requested in writing by the 
owner of the farm or by the producer 
for whom an allotment is established, 
not later than the date established by 
the State committee. 

(ii) Acreage of cropland on the farm 
in farm administrative areas is perma¬ 
nently removed from agricultural pro¬ 
duction, as determined by the county 
committee. 

(2) If the current year’s rice planted 
and considered planted acreage is less 
than 90 percent of the allotment, the 
allotment for the succeeding year 
shall be reduced by the percentage by 
which the planted and considered 
planted acreage is less than the allot¬ 
ment for the current year, but such re¬ 
duction shall not exceed 20 percent of 
the rice allotment. If the rice planted 
and considered planted acreage is zero 
for two consecutive years the allot¬ 
ment shall be reduced to zero. 

(d) Division of partnership allot - 
ments in producer administrative 
areas. If a partnership is dissolved, the 
partnership’s allotment shall be divid¬ 
ed among the partners in such propor¬ 
tion as they agree upon in writing or, 
if they are unable to agree, in propor¬ 
tion to their interest in the partner¬ 
ship. 

(e) Succession of interest in producer 
allotment in case of death. A deceased 
producer's allotment shall be appor¬ 
tioned in whole or in part among his 
heirs or devisees according to the 
extent to which they may continue, or 
have continued, his farming oper¬ 
ations, if satisfactory proof of such 
succession of farming operations is 
furnished the county committee. 

§730.7 Release and reapportionment of 
rice allotment. 

(a) Conditions under which allot¬ 
ments cannot be released. The follow¬ 
ing allotments shall not be released In 
whole or in part: 

(1) New rice allotments. 

(2) A farm allotment for any farm 
for which the farm owner has filed a 


written objection at the office of the 
county committee prior to the release. 

(3) Allotments pooled under Part 
719 of this chapter for which an appli¬ 
cation for transfer has been filed. 

(b) Allotments which may be released 
and reapportioned. 

(1) Release of allotments for the cur¬ 
rent year only. Except as provided in 
paragraph (a) of this section, all or 
any part of the allotment for the cur¬ 
rent year may be voluntarily released 
in writing to the county committee by 
the applicable closing date. The re¬ 
lease shall be made by the farm opera¬ 
tor or producer to whom a producer 
allotment is issued, except that allot¬ 
ments pooled under Part 719 of this 
chapter may be released only by the 
displaced owner. 

(2) Permanent release of allotment 
Except as provided in paragraph (a) of 
this section, all or any part of the al¬ 
lotment for the current year may be 
permanently released in writing to the 
county committee by the farm owner 
and operator or producer to whom a 
producer allotment is issued, by the 
applicable closing date. 

(c) Application for reapportioned al¬ 
lotment To be eligible for a reappor¬ 
tioned allotment, a written request by 
the farm operator or owner in a farm 
administrative area or by a rice opera¬ 
tor in a producer administrative area 
shall be filed with the county commit¬ 
tee by the applicable closing date. 

(d) Reapportionment by county com¬ 
mittee. Reapportionment shall be lim¬ 
ited to allotments released only for 
the current year and allotments re¬ 
leased permanently beginning in the 
current year. They shall be reappor¬ 
tioned to eligible farms or applicants 
in the same county in amounts deter¬ 
mined by the county committee to be 
fair and reasonable pursuant to the 
standards and guidelines in paragraph 

(e) of this section. 

(e) Standards and guidelines for 
reapportionment (1) The reapportion¬ 
ment of an allotment to a member of 
the community or county committee 
or his employee, or to any farm 
owned, operated, or controlled by such 
member or employee, shall be ap¬ 
proved by a representative of the 
State committee. 

(2) An allotment shall not be reap¬ 
portioned to a farm or rice operator 
from which or from whom an allot¬ 
ment was transferred in the current or 
prior year in accordance with §730.8: 
Provided, That exceptional cases may 
be approved by a representative of the 
State committee, as when the trans¬ 
ferer will not benefit from the reap¬ 
portioned allotment or the transfer 
was temporary and the allotment has 
been returned to the farm or rice oper¬ 
ator for the current year. 

(3) The State committee shall estab¬ 
lish and make available to interested 


parties other standards and guidelines 
that assure uniform consideration of 
land, labor, water, and equipment 
available for rice production, crop ro¬ 
tation practices, and soil and other 
physical factors affecting rice produc¬ 
tion. 

(f) Closing dates. The State commit¬ 
tee shall establish and publicize clos¬ 
ing dates for the entire State or for 
areas consisting of one or more coun¬ 
ties in the State, taking into considera¬ 
tion normal planting dates. No closing 
date for an area shall be later than 
the date rice planting normally be¬ 
comes general in that area. The State 
committee may accept releases or ap¬ 
plications for reapportionment which 
are filed late for reasons beyond the 
producer’s control. 

§ 730.8 General allotment transfer provi¬ 
sions—sale, lease, or by owner. 

(a) All or part of a farm or producer 
base acreage allotment may be trans¬ 
ferred but only within the same ad¬ 
ministrative area. 

(b) Transfers by sale are permanent. 

(c) Transfers by lease are for the 
term of the lease which shall not 
extend beyond crop year 1981. 

(d) Transfers by an owner to any 
other farm owned or controlled by 
him in the same farm administrative 
area may be either permanent or for a 
term of years designated by the owner 
which shall not extend beyond crop 
year 1981. 

§ 730.9 Record of transfer. 

(a) Filing record of transfer. 

(1) Sale or lease. 

(1) In producer administrative areas, 
the record of transfer (herein called 
"Form 375”) shall be signed by the 
producer for whom the allotment is es¬ 
tablished and by the producer to 
whom the allotment is transferred. 
The signatures shall be witnessed by 
any State or county committee 
member or employee. 

(ii) In farm administrative areas. 
Form 375 shall be signed by the 
owner, and operator if different, of 
the farm for which the allotment is es¬ 
tablished and by either the owner or 
operator of the receiving farm. The 
signature of either the owner or opera¬ 
tor of each farm shall be witnessed by 
any State or county committee 
member or employee. 

(iii) The requirement that signatures 
be witnessed for producers w f ho are ill, 
infirm, reside in distant areas, or are 
in other similar situations or may be 
unduly inconvenienced may be waived, 
provided the county office mails Form 
375 for the required signature. 

(2) By owner in farm administrative 
area. The owner of any farm for 
which an allotment is or will be estab¬ 
lished for the year in which the trans¬ 
fer is to take effect is eligible to file a 
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record of transfer of such allotment 
from the farm to another farm owned 
or controlled by such owner In the 
same administrative area. The county 
committee shall approve a transfer 
under this subparagraph requested on 
a nonpermanent basis to a farm con¬ 
trolled but not owned by the applicant 
only if such applicant will be the oper¬ 
ator of the farm to which transfer is 
to be made for each of the years for 
which the transfer is requested. How¬ 
ever, if the county committee deter¬ 
mines that the applicant is prevented 
from remaining the operator of such 
farm for which such transfer has been 
approved due to conditions beyond the 
applicant’s control, the transfer shall 
remain in effect. Conditions beyond 
the applicant’s control shall include 
but are not limited to death, incompe¬ 
tency, or bankruptcy of such person. 

(b) Filing period. Form 375 may be 
filed during the period beginning on 
the date allotments are initially 
mailed to operators and ending on the 
date established by the State commit¬ 
tee as provided for in § 730.7(f). The 
State committee may accept a Form 
375 filed after the closing date upon a 
finding that the producer was prevent¬ 
ed from filing by such date for reasons 
beyond the producer’s control. 

(c) Filing place. Form 375 shall be 
filed with the county committee that 
has administrative control over the 
rice allotment to be transferred. 

§730.10 Amount of allotment transfer¬ 
able. 

(a) General All or part of the rice 
allotment may be transferred. 

(b) No transfer of reapportioned 
acreage. Reapportioned allotments 
shall not be transferred. 

(c) No transfer of new rice allot- 
ment New rice allotments shall not be 
transferred. 

(d) Transfer of pooled allotments. 
Allotments pooled under Part 719 of 
this chapter may be permanently 
transferred during the 3-year life of 
the pooled allotment or for a term of 
years not to exceed the remaining 
years of such 3-year period. 

§730.11 Additional conditions and limita¬ 
tions. 

(a) Consent of lienholder. No trans¬ 
fer of a farm allotment shall be made 
from a farm subject to a mortgage or 
other lien unless the transfer is agreed 
to in writing by the lienholder, except 
that such consent of lienholder shall 
not be required in the case of a tempo¬ 
rary transfer for a 1-year period by 
lease or by owner. 

(b) Limitation on transfers to and 
from a farm or producer. Allotments 
shall not be transferred to and from a 
farm or to and from a producer in the 
same year. 
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(c) Additional limitation on perma¬ 
nent transfers. No permanent transfer 
by sale or by owner shall be made 
from any farm or from any producer 
allotment to which an allotment was 
permanently transferred by sale or by 
owner within the three immediately 
preceding crop years. 

(d) Transfer by lease in producer ad¬ 
ministrative areas. In producer admin¬ 
istrative areas, producer allotments 
may be leased only to farm owners and 
rice operators. 

§ 730.12 County committee action. 

(a) Approval of transfers. The 
county committee shall approve allot¬ 
ment transfer when all eligibility re¬ 
quirements for transfer are met. If the 
transfer is made between counties, the 
approval of both county committees 
shall be required. No allotment trans¬ 
fer shall be effective until county com¬ 
mittee approval is obtained. 

(b) Cancellation, withdrawal or re¬ 
vision of transfer agreement 

(1) Cancellation. The county com¬ 
mittee shall cancel the transfer if it 
determines that one or more of the eli¬ 
gibility requirements for transfer were 
not met. 

(2) Withdrawal or minor revisions. 
Where the county committee deter¬ 
mines that it is clearly in the best in¬ 
terest of all the producers and that ef¬ 
fective operation of the program will 
not be impaired, the county committee 
may permit withdrawal or minor revi¬ 
sions of transfers upon written request 
by all parties to the transfer: Pro¬ 
vided That (i) temporary transfers 
may be withdrawn or revised during 
any year of the agreement before rice 
is planted, and (ii) permanent trans¬ 
fers may be withdrawn or revised only 
during the first year of the agreement 
before rice is planted. 

§730.13 Allocation of producer allotments 
to farms. 

(a) In order to obtain program bene¬ 
fits, producer allotments not released 
to the county committee must be allo¬ 
cated to farms capable of producing 
rice on the allocated acreage. 

(b) Applications for allocating pro¬ 
ducer allotments to farms must be 
filed by May 1 of the current year, in 
accordance with instructions issued by 
the Deputy Administrator. Applica¬ 
tions may be accepted as timely filed 
after May 1 if the county committee, 
with the concurrence of the State ex¬ 
ecutive director determines from the 
facts and circumstances that the pro¬ 
ducer’s failure to file previously or the 
reason for changing an application is 
because of an error on the part of an 
employee of the county or State com¬ 
mittee, or because of physical reasons 
beyond the producer’s control. 


(c) In order to allocate producer al¬ 
lotment acreage to a farm in 1978, the 
producer must: 

(1) Be engaged in the production of 
rice or a crop substituted for rice. 

(2) Participate actively in the farm¬ 
ing operation by furnishing land, 
water, labor, or equipment in suffi¬ 
cient quantity to produce and harvest 
rice or the substituted crop on the 
acreage the producer allocates to the 
farm. When furnishing: 

(i) Land the producer must (A) own 
the land. (B) be the bona fide cash 
tenant, or (C) be the farm operator 
with a valid lease that grants operat¬ 
ing control of the land through rice 
harvest. 

(ii) Water, the producer must, (A) 
own the well (or pump if pumping 
from another source), (B) be the farm 
operator with a valid lease that grants 
operating control of the well (or 
pump) throughout the rice growing 
season, or (C) personally arrange to 
obtain water from a water district or 
company and be the sole person billed 
and responsible for payment. 

(iii) Labor, the producer must (A) do 
the work directly and on other farms 
as a trade, but may hire the harvest¬ 
ing and hauling done, or (B) be the 
farm operator using hired labor. 

(iv) Equipment, the producer must 

(A) own the equipment, but may hire 
the harvesting and hauling done with 
equipment the producer does not own. 

(B) be the farm operator using rented 
equipment or customs service, or (C) 
personally arrange for use of rented 
equipment or custom service from per¬ 
sons who have no interest in the rice 
crop or the substituted crop and be 
the sole person billed and responsible 
for payment. 

(d) In order to allocate producer al¬ 
lotment acreage to a farm in 1979 and 
subsequent years, the producer must 
(1) have an interest in the rice or a 
substitute crop produced on the acre¬ 
age the producer allocates to the farm 
and (2) receive a percentage of the 
crop or crop proceeds equal to the pro¬ 
ducer’s interest in the crop, as deter¬ 
mined at the time the acreage is allo¬ 
cated to the farm. 

§730.14 Transfer of farm rice acreage af¬ 
fected by a natural disaster. 

(a) General authority. The State 
committee shall determine when a 
county is affected by a natural disas¬ 
ter or other condition beyond the con¬ 
trol of producers, which prevents the 
timely planting or replanting of rice in 
the county. The county committee 
shall post in the county office a notice 
of any such determination affecting 
the county and, to the extent practica¬ 
ble, shall give general publicity in the 
county to such determination. 

(b) Application for transfer. The 
owner or rice operator on a farm in a 
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county designated for any year under 
paragraph (a) of this section may file 
a written application for transfer of 
rice acreage within the farm rice allot¬ 
ment acreage for such year to another 
farm in the same county or nearby 
county in the same administrative 
area if such acreage cannot be timely 
planted or replanted because of the 
natural disaster or condition beyond 
the producer’s control. The applica¬ 
tion shall be filed with the county 
committee for the county in which the 
farm affected by such disaster or con¬ 
dition is located. If the application in¬ 
volves a transfer to a nearby county, 
the county committee for the nearby 
county shall be consulted before 
action Is taken by the county commit¬ 
tee receiving the application. 

(c) Amount of transfer. The acreage 
to be transferred shall not exceed the 
smaller of (1) the farm allotment es¬ 
tablished or allocated under this sub- 
part less such acreage planted to rice 
and not destroyed by the natural dis¬ 
aster, or (2) the acreage requested to 
be transferred. 

(d) County committee approval The 
county committee shall approve the 
transfer if it finds that the following 
conditions have been met: 

(1) All or part of the allotment from 
which the acreage is to be transferred 
could not be timely planted or replant¬ 
ed because of the natural disaster or 
condition beyond the producer’s con¬ 
trol. 

(2) One or more producers of rice on 
the farm from which the acreage is to 
be transferred will be a bona fide rice 
producer on the farm to which the 
acreage is to be transferred and will 
share in the rice crop or crop proceeds 
in the manner customary in the area. 

(e) Cancellation of transfer. If a 
transfer is approved under this section 
and it is later determined that the 
conditions in paragraph (d) of this sec¬ 
tion have not been met, the county 
committee, with approval of the State 
committee or its representative, shall 
cancel the transfer. 

(f) Planting credit Any acreage 
transferred under this^ection shall be 
deemed planted on the farm from 
which transferred for the purpose of 
determining the planted and consid¬ 
ered planted acreage. However, the 
yield established for the farm to 
which the acreage is transferred shall 
apply to such acreage for program 
payment and loan purposes. 

(g) Closing dates. The closing date 
for filing applications for transfers 
with the county committee shall be 
the end of the normal planting period 
as determined by the State committee. 
Notwithstanding such closing date re- 
Quirement, the county committee may 
accept applications filed after the clos¬ 
ing date upon a determination by the 
county committee that the failure to 


timely file an application was the 
result of conditions beyond the control 
of the applicant and a representative 
of the State committee approves such 
determination. 

§ 730.15 Farm and rice operator yields*. 

(a) Determining yields. The per acre 
yield shall be the average yield for the 
farm (for the rice operator in a pro¬ 
ducer administrative area) determined 
on the basis of the actual yields per 
harvested acre for the 3 preceding 
years: Provided, That actual yields 
shall be adjusted by the county com¬ 
mittee in accordance with instructions 
issued by the Deputy Administrator 
for abnormal yields in any year caused 
by a natural disaster or other condi¬ 
tion beyond the producer’s control. 

(1) For years with no acreage, a yield 
shall be assigned based on yields estab¬ 
lished for similar operations. 

(2) The actual yield shall be consid¬ 
ered to be zero for any year that 
either an acreage report or a produc¬ 
tion report is not filed. 

(3) For reconstituted farms: 

(i) Determine the actual yield on the 
farm as constituted in the first year of 
the 3-year base period. 

(ii) If the farm is subsequently divid¬ 
ed, assign the farm yield determined 
for that year to each tract or assign 
yields which when weighted for all 
tracts, do not exceed the farm yield 
determined for that year. 

(iii) Repeat steps one and two as nec¬ 
essary for the other two base years. 

(iv) Compute for each year a yield 
extension for each tract in the farm as 
constituted for the current year by 
multiplying the acreage apportioned 
to the tract times the yield assigned 
for that year, total the extensions for 
all tracts, and divide by the total acre¬ 
age used to compute the extensions to 
determine the actual yield for each 
base year. 

(b) Yield reduction. For the purpose 
of determining eligibility for and 
amount of low yield payment as pro¬ 
vided for in § 730.25(b). the established 
yield for the farm shall be reduced in 
accordance with instructions issued by 
the Deputy Administrator to reflect 
any reduction In the current year’s 
yield which is due to causes other 
than a natural disaster or condition 
beyond the producer’s control, such as 
a change in farming practices. Such 
reduced yield shall also be used for 
computing deficiency payments as pro¬ 
vided for in § 730.27(c). 

§ 730.16 Notice of normal crop acreage, al¬ 
lotments. and yields. 

A normal crop acreage (herein call 
“NCA”) shall be established in accord¬ 
ance with part 792 of this chapter, as 
amended, for each farm for w'hich an 
allotment is established or to which a 
producer allotment is allocated, and 


the farm operator shall be notified in 
WTiting of such NCA. Each producer 
for whom a producer allotment or rice 
operator yield is established and each 
operator for whom a farm allotment is 
established shall also be notified in 
WTiting of the applicable allotment 
and established yield per acre and any 
revision required under this subpart. 
Notwithstanding the foregoing, the 
notice shall not be mailed to any pro¬ 
ducer who has filed a written request 
that such producer not be furnished 
with the notice but the notice shall be 
filed with the producer’s request in 
the county office. The producer may 
withdraw the request at any time: 
however, during the period a request is 
in effect, the producer shall be consid¬ 
ered as having been timely and cor¬ 
rectly notified of the contents of the 
notice. 

§ 730.17 Reconstitution of farms. 

Farms shall be reconstituted in ac¬ 
cordance with Part 719 of this chap¬ 
ter. as amended. Yields shall be deter¬ 
mined in accordance with § 730.15. 

§730.18 Requirements for program par¬ 
ticipation. 

(a) General. A person is eligible for 
program benefits if such person is a 
producer on a farm which meets the 
requirements of paragraph (b) of this 
section and fulfills the requirements 
of paragraph (c) of this section. 

(b) Farm requirements. (1) The oper¬ 
ator of a farm on which any producer 
produces one or more crops for which 
a set-aside requirement is in effect, is 
participating in voluntary diversion, or 
is participating in wheat grazing and 
hay acreage for payment, as provided 
for in this subpart or in part 713 of 
this chapter, as amended, must do the 
following: 

(1) File an Intention to Participate 
(herein called ’ Form 477”) in accord¬ 
ance with instructions issued by the 
Deputy Administrator. 

(ii) Meet set-aside requirements. 

(iii) Comply with requirements in 
Part 792 of this chapter, as amended. 

(iv) Limit the total acreage of NCA 
crops, required set-aside, voluntary di¬ 
version, and wheat grazing and hay 
acreage for payment to the farm NCA. 

(2) The operator must also file, 
within the period authorized by the 
Deputy Administrator, the following: 

(i) A Report of Acreage (herein 
called “Form 578”). 

(ii) A record of production and dispo¬ 
sition when this information is needed 
for program determinations. 

(iii) For consideration for disaster 
payment purposes, a Prevented Plant¬ 
ing Claim (herein called “Form 574- 
1”) -or an Application for Disaster 
Credit (herein called “Form 574”). 

(3) Land owned by the Federal Gov¬ 
ernment shall be ineligible for partici- 
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pation in the program if it is occupied 
without a lease, permit, or other right 
of possession. 

Cc) Producer eligibility requirements. 

(1) The producer must be a person 
who shares in the rice produced in the 
current year (or the proceeds there¬ 
from) on a farm meeting the require¬ 
ments of paragraph (b) of this section, 
or would have shared in the crop if 
rice had been produced on such farm 
in the current year, and who complies 
with offsetting compliance require¬ 
ments provided for in Part 792 of this 
chapter, as amended. 

(2) A minor will be eligible to partici¬ 
pate in the program only if: 

(i) the right of majority has been 
conferred on the minor by court pro¬ 
ceedings. 

(ii) A guardian has been appointed 
to manage the minor’s property and 
the applicable documents are signed 
by the guardian. 

(iii) A bond is furnished under which 
a surety guarantees to protect the 
Commodity Credit Corporation from 
any loss incurred for which the minor 
wnuld be liable had the minor been an 
adult. Notwithstanding the foregoing, 
payment may be made to a minor 
after December 31 of the current year 
upon a determination by the county 
committee that the minor has met the 
requirements of the program. 

§ 730.19 Required set-aside. 

(a) 1978 and 1979. No set-aside re¬ 
quired. 

(b) 1980 and 1981 . To be announced 
by amendment to this subpart. 

§ 730.20. Voluntary diversion. 

(a) 1978 and 1979. No voluntary di¬ 
version for payment is authorized. 

(b) 1980 and 1981. To be announced 
by amendment to this subpart. 

§ 730.21 Designation, use, and care of set- 
aside and voluntary diversion acreage. 

The regulations governing the desig¬ 
nation. use, and care of set-aside and 
voluntary diversion acreage are set 
forth in Part 792 of this chapter, as 
amended. 

§ 730.22 Cross compliance and offsetting 
compliance. 

The regulations governing cross 
compliance on the farm and offsetting 
compliance between farms are set 
forth in Part 792 of this chapter, as 
amended. 

§ 730.23 Determination of compliance. 

(a) Acreage determinations shall be 
made in accordance with Part 718 of 
this chapter, as amended. 

(b) A representative of the State or 
county committee or any authorized 
representative of the Secretary shall 
have the right at any reasonable time 
to enter a farm concerning which rep¬ 
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resentations have been made on any 
forms filed under the program. Such 
entry may be for any of the following 
purposes: 

(i) To measure acreage. 

(ii) To examine any records pertain¬ 
ing to the program. 

(iii) To determine otherwise the ac¬ 
curacy of a producer’s representations 
and the performance of his obligations 
under the program. 

§ 730.24 General payment provisions. 

(a) Issuance. Payments of any 
amounts due the producers on a farm 
shall be made only after they sign an 
application for payment as prescribed 
by the Deputy Administrator and the 
payments are approved by the county 
committee or by an authorized repre¬ 
sentative thereof. An application for 
payment which is signed after May 1 
of the year following the current year 
shall not be accepted by the county 
committee unless prior approval of the 
State committee is obtained. 

(b) Failure to comply fully. Except 
as otherwise provided herein and in 
Part 791 of this chapter, as amended, 
payment shall not be made for a farm 
or to a producer when there is failure 
to comply fully with the regulations 
contained in this subpart, and in Part 
718 of this chapter, as amended. 

(c) Payment due producer. Subject 
to the provisions of the payment limi¬ 
tation regulations in Part 795 of this 
chapter, as amended, the total earned 
payment due each eligible producer 
under the program shall be deter¬ 
mined by multiplying the total earned 
payment for the farm by the produc¬ 
er’s share of such payment. 

(d) Payment declined. If a producer 
declines to accept all or any part of his 
share of the payment computed for a 
farm in accordance with the provisions 
of this section, such payment or por¬ 
tions thereof shall not become availa¬ 
ble for any other producer on the 
farm. 

(e) Unearned payments. Deficiency 
and disaster payments made to any 
producer which exceed the total defi¬ 
ciency and disaster payments the pro¬ 
ducer earns under the program with 
respect to any farm shall be refunded 
to the Commodity Credit Corporation 
(CCC). If for any reason such earned 
payments are zero, the producer shall 
pay interest at the rate of 7 percent 
per annum on the amount of the 
refund from the date of issuance of 
the CCC sight drafts to the date such 
payments are refunded. The provi¬ 
sions of the foregoing sentence requir¬ 
ing the payment of interest when no 
payment is earned shall not apply if 
the producer earns any feed grain, 
upland cotton, or wheat deficiency or 
disaster payments for the farm or re¬ 
ceives an unearned payment through 
no fault of the producer. 


§ 730.25 Disaster payments. 

Prevented planting and low yield dis¬ 
aster payments are authorized only 
for 1978 and 1979. Producers may 
qualify for disaster payments only 
when the county committee deter¬ 
mines that prevented planting or a low 
yield as hereinafter described in this 
section occurs because of a natural dis¬ 
aster or other condition beyond the 
producer’s control. Disaster payments 
shall be made as soon as practicable 
after the disaster is reported, the 
extent of the crop loss is determined, 
and payment is approved. 

(a) Prevented planting. (1) Payment 
rate. The prevented planting payment 
rate is one-third of the established 
price as provided for in § 730.26. 

(2) Acreage eligible for payment The 
acreage eligible for payment shall 
equal the smaller of: 

(1) The acreage of rice intended for 
harvest within program requirements 
but which could not be planted to rice 
or other annual nonconserving crops 
because of a natural disaster or other 
condition beyond the producer’s con¬ 
trol. or 

(ii) The effective farm allotment. 

(3) Payment computation. Prevented 
planting payments shall be deter¬ 
mined by multiplying the acreage for 
payment by the established yield as 
provided for in § 730.15 and by the pre¬ 
vented planting payment rate. 

(b) Low yield. (1) Payment rate. The 
low yield payment rate is one-third of 
the established price as provided for in 
§ 730.26. 

(2) Acreage for payment The acre¬ 
age for payment shall be the smaller 
of (i) the current year rice acreage or 
(ii) the effective farm allotment. 

(3) Payment computation. Low yield 
payments shall be determined by mul¬ 
tiplying the acreage for payment by 75 
percent of the established farm yield 
as provided for in §730.15, subtracting 
the determined production therefrom, 
and multiplying the result by the low 
yield payment rate. The yi^ld for a 
farm in a producer administrative area 
shall be established for low yield pay¬ 
ment purposes by multiplying each 
rice operator’s allotment acreage such 
operator plants on the farm by the 
yield established for such operator as 
provided for in §730.15, totaling the 
results obtained for all rice operators 
on the farm, and dividing by the total 
allotment acreage they planted. 

(i) The production from acreage not 
harvested shall be appraised and 
added to the actual production for the 
purpose of determining the eligibility 
for and the amount of low yield pay¬ 
ments. in accordance with instructions 
issued by the Deputy Administrator. 

(ii) Any acreage for which the pro¬ 
duction cannot be determined shall be 
charged with the established yield; 
Provided, That if the county commit- 
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tee determines that the acreage was 
affected by a disaster, the acreage 
shall be charged with the larger of 75 
percent of the established farm yield 
as provided for in §730.15 or the 
actual average yield from the harvest¬ 
ed rice acreage. 

§730.26 Established (target) prices. 

(a) 1978. The established price for 
the 1978 crop is $.0853 per pound. 

(b) 1979. The established price for 
the 1979 crop is $.0905 per pound. 

§ 730.27 Deficiency payments. 

(a) Payment rate. The deficiency 
payment rate shall be the amount by 
which the established price exceeds 
the higher of (1) the national weight¬ 
ed average market price received by 
farmers for rice during the first five 
months of the marketing year or (2) 
the national average loan rate estab¬ 
lished for rice. 

(b) Acreage for payment. The acre¬ 
age for payment shall be the smaller 
of (1) the current year rice acreage or 
(2) the effective farm or rice opera¬ 
tor’s allotment acreage, as applicable. 

(c) Payment computation. Deficien¬ 
cy payments shall be determined by 
multiplying the acreage for payment 
by the established yield as provided 
for in §730.15 and by the deficiency 
payment rate: Provided, That no defi¬ 
ciency payment shall be made for any 
quantity for which a low yield pay¬ 
ment is made. 

(d) Date of payment Deficiency pay¬ 
ments will be made to producers as 
soon as practicable after February 1 
following the current year. 

§730.28 Division of payments and addi¬ 
tional provisions relating to tenants 
and sharecroppers. 

The regulations relating to the divi¬ 
sion of payments and additional provi¬ 
sions relating to tenants and share¬ 
croppers are set forth in Part 794 of 
this chapter, as amended. 

§ 730.29 Successors-in-interest 

(a) In the case of death, incompe¬ 
tency, or disappearance of any produc¬ 
er whose name appears on the applica¬ 
tion for payment, the payment due 
such producer shall be made to such 
producer’s successor, as determined in 
accordance with the regulations in 
Part 707 of this chapter, as amended. 

(b) When any person who had an in¬ 
terest as a producer of the crop or 
would have had an interest as a pro¬ 
ducer if the crop had been planted 
(herein called “predecessor”) is suc¬ 
ceeded on the farm by another pro¬ 
ducer (herein called “successor”) after 
an application for payment has been 
filed, the payment to the predecessor 
and successor shall be divided between 
them on such basis as they agree is 
fair and equitable. If such persons are 
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unable to agree to a division of the 
payment, a fair and equitable division 
shall be determined by the county 
committee. 

(c) In any case where any payment 
due any successor producer has previ¬ 
ously been paid to the producer who 
filed an application for payment, such 
payment shall not be paid to the suc¬ 
cessor producer unless it is recovered 
from the producer to whom it has 
been paid or payment is authorized by 
the Deputy Administrator. 

§730.30 Misrepresentation and scheme or 
device. 

(a) A producer who is determined by 
the county committee or the State 
committee to have erroneously repre¬ 
sented any fact affecting a program 
determination shall not be entitled to 
payments under the program for the 
farm with respect to which the repre¬ 
sentation was made and shall refund 
to the Commodity Credit Corporation 
the payments received by such produc¬ 
er with respect to such farm. 

(b) A producer who is determined by 
the State committee, or the county 
committee with the approval of the 
State committee, to have knowingly 
(1) adopted any scheme or device 
which tends to defeat the purpose of 
the program. (2) made any fraudulent 
representation, or (3) misrepresented 
any fact affecting a program determi¬ 
nation shall refund to the Commodity 
Credit Corporation all payments re¬ 
ceived by such producer with respect 
to the program. 

(c) The provisions of this section 
shall be applicable in addition to any 
liability under criminal and civil fraud 
statutes. 

§ 730.31 Setoffs and assignments. 

(a) Producer indebtedness . The regu¬ 
lations issued by the Secretary govern¬ 
ing setoffs and withholdings. Part 13 
of this chapter, as amended, shall be 
applicable to the program. 

(b) Assignments. Any producer who 
may be entitled to any payment may 
assign his rights thereto in accordance 
with the regulations governing assign¬ 
ment of payment as set forth for other 
programs in Part 709 of this chapter, 
as amended. 

§ 730.32 Appeals. 

A producer may obtain reconsider¬ 
ation and review of determinations 
made under this subpart in accordance 
with the Appeal Regulations, Part 780 
of this chapter, as amended. 

§ 730.33 Performance based upon advice 
or action of county or State committee. 

The provisions of Part 790 of this 
chapter, as amended, relating to per¬ 
formance based upon action or advice 
of an authorized representative of the 
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Secretary shall be applicable to this 
subpart. 

§ 730.34 Recordkeeping. 

Records of all rice purchased, ac¬ 
quired or received are to be kept by 
warehousemen, mill or elevator opera¬ 
tors, processors, and buyers in accord¬ 
ance with instructions issued by the 
Deputy Administrator. Producers’ rec¬ 
ords of evidence tending to show pro¬ 
gram performance need not be re¬ 
tained for more than 2 years after the 
end of the program year as provided 
by Part 708 of this chapter. 

Note.— An approved final Impact Analysis 
Statement is available from Bruce R. 
Weber. Production Adjustment Division. 
Agricultural Stabilization and Conservation 
Service, USDA, P.O. Box 2415. Washington, 
D.C. 20013, 202-447-7987. 

Note.— These regulations have been deter¬ 
mined significant under the USDA criteria 
implementing Executive Order 12044. 

Signed at Washington, D.C., on 
March 22, 1979. 

Stewart N. Smith. 
Acting Administrator, Agricul¬ 
tural Stabilization and Con¬ 
servation Service. 

[FR Doc. 79-9619 Piled 3-29-79; 8:45 am] 


[3410-02-M] 

CHAPTER IX—AGRICULTURAL MAR- 
KETING SERVICE (MARKETING 
AGREEMENTS AND ORDERS; 
FRUITS, VEGETABLES, NUTS), DE¬ 
PARTMENT OF AGRICULTURE 

[Lemon Reg. 192] 

PART 910—LEMONS GROWN IN 
CALIFORNIA AND ARIZONA 

Limitation of Handling 

AGENCY: Agricultural Marketing 
Service, USDA. 

ACTION: Pinal rule. 

SUMMARY: This regulation estab¬ 
lishes the quantity of fresh Califomia- 
Arizona lemons that may be shipped 
to market during the period April 1-7, 
1979. Such action is needfed to provide 
for orderly marketing of fresh lemons 
for this period due to the marketing 
situation confronting the lemon indus¬ 
try. 

EFFECTIVE DATE: April 1, 1979. 

FOR FURTHER * INFORMATION 
CONTACT: 

Charles R. Brader (202) 447-6393. 

SUPPLEMENTARY INFORMATION: 
Findings. This regulation is issued 
under the marketing agreement, as 
amended, and Order No. 910, as 
amended (7 CFR Part 910), regulating 
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the handling of lemons grown In Cali¬ 
fornia and Arizona. The agreement 
and order are effective under the Agri¬ 
cultural Marketing Agreement Act of 
1937, as amended (7 U.S.C. 601-674). 
The action is based upon the recom¬ 
mendations and information submit¬ 
ted by the Lemon Administrative 
Committee, and upon other informa¬ 
tion. It is hereby found that this 
action will tend to effectuate the de¬ 
clared policy of the act. This regula¬ 
tion has not been determined signifi¬ 
cant under the USDA criteria for im¬ 
plementing Executive Order 12044. 

The committee met on March 27, 
1979. to consider supply and market 
conditions and other factors affecting 
the need for regulation and recom¬ 
mended a quantity of lemons deemed 
advisable to be handled during the 
specified week. The committee reports 
the demand for lemons has eased 
somewhat. 

It is further found that it is imprac¬ 
ticable and contrary to the public in¬ 
terest to give preliminary notice, 
engage in public rulemaking, and post¬ 
pone the effective date until 30 days 
after publication in the Federal Reg¬ 
ister (5 U.S.C. 553). because of insuffi¬ 
cient time between the date when in¬ 
formation became available upon 
which this regulation is based and the 
effective date necessary to effectuate 
the declared policy of the act. Inter¬ 
ested persons were given an opportuni¬ 
ty to submit information and views on 
the regulation at an open meeting. It 
is necessary to effectuate the declared 
purposes of the act to make these reg¬ 
ulatory provisions effective as speci¬ 
fied. and handlers have been apprised 
of such provisions and the effective 
time. 

§ 910.492 Lemon Regulation 192. 

Order . (a) The quantity of lemons 
grown in California and Arizona which 
may be handled during the period 
April 1, 1979, through April 7, 1979, is 
established at 235,000 cartons. 

(b) As used in this section, “han¬ 
dled" and “carton(s)" mean the same 
as defined in the marketing order. 

(Secs. 1-19. 48 Stat. 31. as amended; 7 U.S.C. 
601-674) 

Dated: March 28, 1979. 

D. S. Kuryloski. 

Acting Deputy Director, Fruit 
and Vegetable Division, Agri¬ 
cultural Marketing Service . 

LFR Doc. 79-10003 Filed 3-29-79; 8:45 am] 
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[3410-02-M] 

CHAPTER X—AGRICULTURAL MAR- 
KETING SERVICE (MARKETING 
AGREEMENTS AND ORDER; MILK), 
DEPARTMENT OF AGRICULTURE 

[Docket Nos. AO-231-A47, etc.) 

MILK IN THE TEXAS AND CERTAIN 
OTHER MARKETING AREAS 

Order Amending Orders 


7 CFR Parts 

Marketing areas 

Docket Nos. 

1126 

Texas ... 

AO-231-A47 

1073.. 

Wichita. Kara....~ 

AO-173-A36 

1097. 

Memphis. Tenn.. 

AO-219-A35 

1102. 

Port Smith, Ark. 

AO-237-A29 

1104. 

Red River Valley. 

AO-298-A29 

1106- 

Oklahoma Metropolitan 

AO-210-A42 

1108- 

Central Arkansas-- 

AO 243-A33 

1120.. 

Lubbock-Plain view. Tex. 

AO-328-A22 

1132_ 

Texas Panhandle--— 

AO-262-A31 

1138.. 

Rio Grande Valley- 

AO-335-A27 


AGENCY: Agricultural Marketing 

Service. USDA. 

ACTION: Final rule. 

SUMMARY: This action provides for 
changes in the present provisions of 10 
southwestern milk orders based on a 
milk industry proposal which was con¬ 
sidered at a public hearing held No¬ 
vember 8. 1978. The changes increase 
the funding rate of the advertising 
and promotion program of each order 
and also tie such rate to the level of 
producer pay prices in the 10 orders. 
The funding period for the program is 
changed from a quarterly period to a 
semiannual period. Producers who do 
not want to participate in the program 
have one month instead of 15 days to 
submit refund requests. Refunds to 
producers are to be made on a month¬ 
ly basis rather than quarterly. 

The changes in the funding rate are 
necessary to restore the promotional 
effort in these markets to the level ini¬ 
tially contemplated by producers and 
to keep the funding rate current with 
changes in the economy. 

EFFECTIVE DATE: The funding 
rate change and certain related admin¬ 
istrative provisions are effective on 
July 1, 1979. The provisions relating to 
the computation and the notification 
of producers of the funding rate are 
effective on the date of publication in 
the Federal Register (March 30, 
1979). The remaining administrative 
provisions are effective on April 1, 
1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert F. Groene. Marketing Spe¬ 
cialist, Dairy Division, Agricultural 
Marketing Service. U.S. Department 
of Agriculture. Washington, D.C. 
20250, (202) 447-4824. 


SUPPLEMENTARY INFORMATION: 
Prior documents in this proceeding: 

Notice of hearing: Issued October 20. 
1978. published October 25, 1978 (43 
FR 49810). 

Recommended decision: Issued Janu¬ 
ary 25, 1979, published January 31, 
1979 (44 FR 6107). 

Final decision: Issued March 7, 1979, 
published March 13. 1979 (44 FR 
14584). 

Findings and Determinations 

The findings and determinations 
hereinafter set forth are supplemen¬ 
tary and in addition to the findings 
and determinations previously made in 
connection with the issuance of each 
of the aforesaid orders and of the pre¬ 
viously issued amendments thereto; 
and all of the said previous findings 
and determinations are hereby ratified 
and affirmed, except insofar as such 
findings and determinations may be in 
conflict with the findings and determi¬ 
nations set forth herein. 

The following findings are hereby 
made with respect to each of the 
aforesaid orders: 

(a) Findings upon the basis of the 
hearing record. Pursuant to the provi¬ 
sions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 et seq.), and the applicable 
rules of practice and procedure gov¬ 
erning the formulation of marketing 
agreements and marketing orders (7 
CPU Part 900), a public hearing was 
held upon certain proposed amend¬ 
ments to the tentative marketing 
agreements and to the orders regulat¬ 
ing the handling of milk in the respec¬ 
tive marketing areas. 

Upon the basis of the evidence intro¬ 
duced at such hearing and the record 
thereof, it is found that: 

(1) The said orders as hereby amend¬ 
ed. and all of the terms and conditions 
thereof, will tend to effectuate the de¬ 
clared policy .of the Act; 

(2) The parity prices of milk, as de¬ 
termined pursuant to section 2 of the 
Act, are not reasonable in view of the 
price of feeds, available supplies of 
feeds, and other economic conditions 
which affect market supply and 
demand for milk in the said marketing 
areas and the minimum prices speci¬ 
fied in the orders as hereby amended, 
are such prices as will reflect the 
aforesaid factors, insure a sufficient 
quantity of pure and wholesome milk, 
and be in the public interest; and 

(3) The said orders as hereby amend¬ 
ed, regulates the handling of milk in 
the same manner as. and is applicable 
only to persons in the respective 
classes of industrial or commercial ac¬ 
tivity specified in, a marketing agree¬ 
ment upon which a hearing has been 
held. 
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(b) Additional findings. It is neces¬ 
sary in the public interest to make this 
order amending each of the aforesaid 
orders partially effective not later 
than the date of publication in the 
Federal Register. Any delay beyond 
that date would tend to disrupt the or¬ 
derly marketing of milk in the respec¬ 
tive marketing areas. 

The provisions of this order are 
known to handlers. The recommended 
decision of the Acting Deputy Admin¬ 
istrator, Marketing Program Oper¬ 
ations, was issued January 25. 1979, 
and the decision of the Assistant Sec¬ 
retary for Marketing and Transporta¬ 
tion Services containing all amend¬ 
ment provisions of this order was 
issued March 7, 1979. The changes ef¬ 
fected by this order will not require 
extensive preparation or substantial 
alteration in method of operation for 
handlers. In view of the foregoing, it is 
hereby found and determined that 
good cause exists for making this 
order amending each of the aforesaid 
orders partially effective upon publica¬ 
tion in the Federal Register, and on 
April 1, 1979, for certain other provi¬ 
sions as specified elsewhere in this 
document, and that it would be con¬ 
trary to the public interest to delay 
the effective date of these amend¬ 
ments for 30 days after their publica¬ 
tion in the Federal Register. (Sec. 
553(d), Administrative Procedure Act, 
5 U.S.C. 551-559.) 

(c) Determinations, It is hereby de¬ 
termined that: 

(1) The refusal or failure of handlers 
(excluding cooperative associations 
specified in Sec. 8c(9) of the Act) of 
more than 50 percent of the milk, 
which is marketed within each of the 
aforesaid marketing areas, to sign a 
proposed marketing agreement, tends 
to prevent the effectuation of the de¬ 
clared policy of the Act: 

(2) The issuance of this order, 
amending each of the specified orders, 
is the only practical means pursuant 
to the declared policy of the Act of ad¬ 
vancing the interests of producers as 
defined in the respective orders as 
hereby amended: and 

(3) The issuance of the order amend¬ 
ing provisions relative to the advertis¬ 
ing and promotion program in each of 
the aforesaid orders is approved or fa¬ 
vored by at least two-thirds of the pro¬ 
ducers (three-fourths in the Memphis 
and Fort Smith markets) who during 
the determined representative period 
were engaged in the production of 
milk for sale in the respective market¬ 
ing areas. 

Order Relative to Handling 

It is therefore ordered. That on and 
after the effective date hereof, the 
handling of milk in the aforesaid mar¬ 
keting areas shall be in conformity to 
and in compliance with the terms and 
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conditions of each of the aforesaid 
orders, as amended, and as hereby fur¬ 
ther amended, as follows: 

Amendment of Order Provisions Now 
in Effect 

The following order provisions shall 
become effective as follows: 

1. In §§-.121 of each order, para¬ 

graphs (e) and (f) are effective upon 
publication in the Federal Register: 

2. In each of the orders, §§-.112, 

-.113(c)(1), -.116(d). -.120 (b) 

and (c). and-.121(a) are effective on 

April 1, 1979: 

3. The remaining provisions of each 
order are effective on July 1, 1979. 


PART 1126—MILK IN THE TEXAS 
MARKETING AREA 

1. Section 1126.61 is revised to read 
as follows: 

§1126.61 Computation of uniform price 
(including weighted average price). 

For each month the market adminis¬ 
trator shall compute the “uniform 
price” (and “weighted average price”) 
per hundredweight for milk of 3.5 per¬ 
cent butterfat content received at pool 
plants at which no location adjust¬ 
ment applies as follows: 

(a) Combine into one total the 
values computed pursuant to § 1126.60 
for all handlers who filed the reports 
prescribed by § 1126.30 for the month 
and who made the payments pursuant 
to § 1126.71 for the preceding month: 

(b) Add not less than one-fourth of 
the unobligated balance in the produc¬ 
er-settlement fund: 

(c) Add the aggregate of all minus 
location adjustments and subtract the 
aggregate of all plus location adjust¬ 
ments pursuant to § 1126.75: 

(d) Divide the resulting amount by 
the sum of the following for all han¬ 
dlers included in these computations: 

(1) The total hundredweight of pro¬ 
ducer milk; and 

(2) The total hundredweight for 
which a value is computed pursuant to 
§ 1126.60(f); and 

(e) Subtract not less than 4 cents 
nor more than 5 cents per hundred¬ 
weight. The result shall be the 
“weighted average price.” 

(f) Subtract from the weighted aver¬ 
age price the withholding rate for the 
advertising and promotion program as 
computed in § 1126.121(e). The result 
shall be the “uniform price” for milk 
received from producers. 

2. In § 1126.71. paragraph (b)(4) is re¬ 
vised to read as follows: 

§ 1126.71 Payments to the producer-settle¬ 
ment fund. 


(b) • • • 
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(4) The value at the weighted aver¬ 
age price applicable at the location of 
the plant from which received of other 
source milk for which a value was 
computed pursuant to § 1126.60(f). 


3. In § 1126.75, paragraph (b) is re¬ 
vised to read as follows: 

§ 1126.75 Plant location adjustments for 
producers and on nonpool milk. 


(b) For purposes of computing the 
value of other source milk pursuant to 
§1126.71, the weighted average price 
shall be adjusted by the amount set 
forth in § 1126.52 that is applicable at 
the location of the nonpool plant from 
which the milk was received, except 
that the adjusted weighted average 
price shall not be less than the Class 
III price. 

4. In § 1126.76, paragraph (a)(4) is re¬ 
vised to read as follows: 

§ 1126.76 Payments by handler operating 
a partially regulated distributing plant. 

• • • * * 

(a)• • • 

(4) Multiply the remaining pounds 
by the difference between the Class I 
price and the weighted average price, 
both prices to be applicable at the lo¬ 
cation of the partially regulated dis¬ 
tributing plant (except that the Class 
I price and the weighted average price 
shall not be less than the Class III 
price); and 

• • • • • 

5. Section 1126.112 is revised to read 
as follows: 

§1126.112 Term of office. 

The term of office of each person 
who is a member of the Agency on 
June 30, 1979, shall expire on that 
date. Thereafter, the term of office of 
each member of the Agency shall be 
one year or until a replacement is des¬ 
ignated by the cooperative association 
or is otherwise appropriately elected. 

6. In §1126.113, paragraph (c)(1) is 
revised to read as follows: 

§ 1126.113 Selection of Agency members. 


(C) * • • 

(1) Promptly after the effective date 
of this amending order, and annually 
thereafter, the market administrator 
shall give notice to participating pro¬ 
ducer members of such cooperatives 
and participating nonmember produc¬ 
ers of their opportunity to nominate 
one or more Agency representatives, 
as the case may be, and also shall 
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specify the number of representatives 
to be selected. 


7. In §1126.116, paragraph <d) is re¬ 
vised to read as follows: 

§ 1126.116 Duties of the Agency. 

* 0 0 • • 

(d) Prepare and submit to the Secre¬ 
tary for approval before each January 
through June and July through De¬ 
cember period a budget showing the 
projected amounts to be collected 
during the period and how such funds 
are to be dispersed by the Agency. 


8. In § 1126.120. paragraphs (b) and 

(c) are revised to read as follows: 

§ 1126.120 Procedure for requesting re¬ 
funds. 


(b) Except as provided in paragraph 
(c) of this section, the request must be 
submitted during the month of April 
for milk to be marketed during the fol¬ 
lowing July through December period 
and during the month of October for 
milk to be marketed during the follow¬ 
ing January through June period. 

(c) Upon first acquiring producer 
status under this part, a dairy farmer 
may, upon application filed with the 
market administrator pursuant to 
paragraph (a) of this section, be eligi¬ 
ble for refund on all marketings 
against which an assessment is with¬ 
held as follows: 

(1) If he acquires producer status 
during the months of April through 
September and files an application 
with the market administrator by the 
end of the month immediately follow¬ 
ing the month in which he acquires 
producer status, he shall be eligible 
for refund on all his marketings 
against which an assessment is with¬ 
held beginning with his first delivery 
and extending through the following 
month of December: or 

(2) If he acquires producer status 
during the months of October through 
March and files an application with 
the market administrator by the end 
of the month immediately following 
the month in which he acquires pro¬ 
ducer status, he shall be eligible for 
refund on all his marketings against 
which an assessment is withheld be¬ 
ginning with his first delivery and ex¬ 
tending through the following month 
of June. 

9. In §1126.121, paragraph (a), the 
introductory text of paragraph (b), 
paragraphs (b) (2) and (3), and para¬ 
graph (c) are revised and new para- 
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graphs (e) and (f) are added to read as 
follows: 

§1126.121 Duties of the market adminis¬ 
trator. 

• • • • • 

(a) Promptly after the effective date 
of this amending order, and annually 
thereafter, conduct a referendum to 
determine representation on the 
Agency pursuant to § 1126.113(c). 

(b) Set aside into an advertising and 
promotion fund, separately accounted 
for, an amount equal to the withhold¬ 
ing rate for the month as set forth in 
paragraph (d) of this section times the 
amount of producer milk included in 
the uniform price computation for 
such month. The amount set aside 
shall be disbursed as follows: 

• • • • 

(2) Refund to producers the 
amounts of mandatory checkoff for 
advertising and promotion programs 
required under authority of State law 
applicable to such producer, but not in 
amounts that exceed the rate per hun¬ 
dredweight determined pursuant to 
paragraph (e) of this section on the 
volume of milk pooled by any such 
producer for which deductions were 
made pursuant to this paragraph. 

(3) After the end of each month, 
make a refund to each producer who 
has made application for such refund 
pursuant to §1126.120. Such refund 
shall be computed by multiplying the 
rate specified in paragraph (e) of this 
section times the hundredweight of 
such producer's milk pooled for which 
deductions were made pursuant to this 
paragraph for such month, less the 
amount of any refund otherwise made 
to the producer pursuant to paragraph 
(b)(2) of this section. 

(c) Promptly after the effective date 
of this amending order, and thereafter 
with respect to new producers, for¬ 
ward to each producer a copy of the 
provisions of the advertising and pro¬ 
motion program (§§1126.110 through 
1126.122). 

0 0 0 0 0 

(e) As soon as possible after the be¬ 
ginning of each year, compute the rate 
of withholding as follows: 

(1) Compute a simple annual average 
of the monthly weighted average 
prices (the uniform prices plus 5 cents 
for months prior to July 1979) for the 
preceding year for each of the follow¬ 
ing milk orders: Wichita, Kansas: 
Memphis. Tennessee (weighted aver¬ 
age price for the market); Fort Smith. 
Arkansas (weighted average price for 
the market); Red River Valley; Okla¬ 
homa Metropolitan; Central Arkansas; 
Lubbock-Plainview, Texas; Texas; 
Texas Panhandle; and Rio Grande 
Valley (Parts 1073, 1097. 1102, 1104, 


1106, 1108, 1120, 1126, 1132 and 1138, 
respectively, of this chapter); 

(2) Compute a simple average of the 
prices resulting from the computa¬ 
tions pursuant to paragraph (e)(1) of 
this section; and 

(3) Multiply the price computed pur¬ 
suant to paragraph (eX2) of this sec¬ 
tion by 0.8 percent and round to the 
nearest one-half cent. This rate shall 
apply during the 12-month period that 
begins with July of the current year. 

(f) Prior to each April and October, 
notify each producer in writing, of the 
opportunity to submit a request for a 
refund as specified in § 1126.120(b) and 
of the withholding rate that will be 
applicable in the immediately follow¬ 
ing period of July through December 
or January through June, as the case 
may be. Each new producer that sub¬ 
sequently enters the market shall be 
notified in writing of the current with¬ 
holding rate. 

§ 1126.123 (Deleted] 

10. Section 1126.123 is deleted. 


PART 1073—MILK IN THE WICHITA, 
KANSAS MARKETING AREA 

1. Section 1073.61 is revised to read 
as follows: 

§ 1073.61 Computation of uniform price 
(including weighted average price). 

For each month the market adminis¬ 
trator shall compute the “uniform 
price” (and “weighted average price”) 
per hundredweight for milk of 3.5 per¬ 
cent butterfat content received from 
producers as follows: 

(a) Combine into one total the 
values computed pursuant to § 1073.60 
for all handlers who filed the reports 
prescribed by § 1073.30 for the month 
and who made the payments pursuant 
to § 1073.71 for the preceding month; 

(b) Deduct the amount of the plus 
adjustments and add the amount of 
the minus adjustments, which are ap¬ 
plicable pursuant to § 1073.75; 

(c) Add an amount equal to not less 
than one-half of the unobligated bal¬ 
ance in the producer-settlement fund; 

(d) Divide the resulting amount by 
the sum of the following for all han¬ 
dlers included in these computations: 

(1) The total hundredweight of pro¬ 
ducer milk; and 

(2) The total hundredweight for 
which a value is computed pursuant to 
§ 1073.60(f); and 

(e) Subtract not less than 4 cents 
nor more than 5 cents per hundred¬ 
weight. The result shall be the 
“weighted average price.” 

(f) Subtract from the weighted aver¬ 
age price the witholding rate for the 
advertising and promotion program as 
computed in § 1073.121(e). The result 
shall be the “uniform price” for milk 
received from producers. 
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2. In § 1073.71. paragraph (a)(2)(ii) is 
revised to read as follows: 

§ 1073.71 Payments to the producer-settle¬ 
ment fund. 

(a) • • • 

( 2 ) • • • 

(il) The value at the weighted aver¬ 
age price applicable at the location of 
the plant from which received of other 
source milk for which a value is com¬ 
puted pursuant to § 1073.60(f). 


3. In § 1073.75, paragraph (b) is re¬ 
vised to read as follows: 

§ 1073.75 Plant location adjustments for 
producers and on nonpool milk. 

• • • • * 

(b) For purposes of computations 
pursuant to §§ 1073.71(a)(2)(ii) and 
1073.72 the weighted average price 
shall be adjusted at the rates set forth 
in § 1073.52, applicable at the location 
of the nonpool plant(s) from which 
the milk was received, except that the 
adjusted weighted average price shall 
not be less than the Class III price. 

4. In § 1073.76, paragraph (a)(4) is re¬ 
vised to read as follows: 

§ 1073.76 Payments by handler operating 
a partially regulated distributing plant. 

• • • * * 

(a) • • * 

(4) Multiply the remaining pounds 
by the difference between the Class I 
price and the weighted average price, 
both prices to be applicable at the lo¬ 
cation of the partially regulated dis¬ 
tributing plant (except that the Class 
I price and weighted average price 
shall not be less than the Class III 
price); and 


5. Section 1073.112 is revised to read 
as follows: 

§ 1073.112 Term of office. 

The term of office of each person 
who is a member of the Agency on 
June 30. 1979 shall expire on that 
date. Thereafter, the term of office of 
each member of the Agency shall be 
one year or until a replacement is des¬ 
ignated by the cooperative association 
or is otherwise appropriately elected. 

6. In § 1073.113, paragraph (c)(1) is 
revised to read as follows: 

§ 1073.113 Selection of Agency members. 

♦ • • • • 

(C) • • • 

(1) Promptly after the effective date 
of this amending order, and annually 
thereafter, the market administrator 


shall give notice to participating pro¬ 
ducer members of such cooperatives 
and participating nonmember produc¬ 
ers of their opportunity to nominate 
one or more Agency representatives, 
as the case may be. and also shall 
specify the number of representatives 
to be selected. 

• • • • • 

7. In § 1073.116, paragraph (d) is re¬ 
vised to read as follows: 

§ 1073.116 Duties of the Agency. 


(d) Prepare and submit to the Secre¬ 
tary for approval before each January 
through June and July through De¬ 
cember period a budget showing the 
projected amounts to be collected 
during the period and how such funds 
are to be disbursed by the Agency. 

***** 

8. In § 1073.120, paragraphs (b) and 

(c) are revised to read as follows: 

§ 1073.120 Procedure for requesting re¬ 
funds. 

• # • • • 

(b) Except as provided in paragraph 
<c) of this section, the request must be 
submitted during the month of April 
for milk to be marketed during the fol¬ 
lowing July through December period 
and during the month of October for 
milk to be marketed during the follow¬ 
ing January through June period. 

(c) Upon first acquiring producer 
status under this part, a dairy farmer 
may. upon application filed with the 
market administrator pursuant to 
paragraph (a) of this section, be eligi¬ 
ble for refund on all marketings 
against which an assessment is with¬ 
held as follows: 

(1) If he acquires producer status 
during the months of April through 
September and files an application 
with the market administrator by the 
end of the month immediately follow¬ 
ing the month in which he acquires 
producer status, he shall be eligible 
for refund on all his marketings 
against which an assessment is with¬ 
held beginning with his first delivery 
and extending through the following 
month of December; or 

(2) If he acquires producer status 
during the months of October through 
March and files an application with 
the market administrator by the end 
of the month immediately following 
the month in which he acquires pro¬ 
ducer status, he shall be eligible for 
refund on all his marketings against 
which an assessment is withheld be¬ 
ginning with his first delivery and ex¬ 
tending through the following month 
of June. 


9. In § 1073.121, paragraph (a), the 
introductory text of paragraph (b), 
paragraphs (b) (2) and (3). and para¬ 
graph (c) are revised and new para¬ 
graphs (e) and (f) are added to read as 
follows: 

§ 1073.121 Duties of the market adminis¬ 
trator. 

• • • • • 

(a) Promptly after the effective date 
of this amending order, and annually 
thereafter, conduct a referendum to 
determine representation on the 
Agency pursuant to § 1073.113(c). 

(b) Set aside into an advertising and 
promotion fund, separately accounted 
for, an amount equal to the withhold¬ 
ing rate for the month as set forth in 
paragraph (d) of this section times the 
amount of producer milk included in 
the uniform price computation for 
such month. The amount set aside 
shall be disbursed as follows: 


(2) Refund to producers the 
amounts of mandatory checkoff for 
advertising and promotion programs 
required under authority of State law 
applicable to such producer, but not in 
amounts that exceed the rate per hun¬ 
dredweight determined pursuant to 
paragraph (e) of this section on the 
volume of milk pooled by any such 
producer for which deductions were 
made pursuant to this paragraph. 

(3) After the end of each month, 
make a refund to each producer who 
has made application for such refund 
pursuant to § 1073.120. Such refund 
shall be computed by multiplying the 
rate specified in paragraph (e) of this 
section times the hundredweight of 
such producer’s milk pooled for which 
deductions were made pursuant to this 
paragraph for such month, less the 
amount of any refund otherwise made 
to the producer pursuant to paragraph 
(b)(2) of this section. 

(c) Promptly after the effective date 
of this amending order, and thereafter 
with respect to new producers, for¬ 
ward to each producer a copy of the 
provisions of the advertising and pro¬ 
motion program (§§ 1073.110 through 
1073.122). 


(e) As soon as possible after the be¬ 
ginning of each year, compute the rate 
of withholding as follows: 

(1) Compute a simple annual average 
of the monthly weighted average 
prices (the uniform prices plus 5 cents 
for months prior to July 1979) for the 
preceding year for each of the follow¬ 
ing milk orders: Wichita. Kansas; 
Memphis, Tennessee (weighted aver¬ 
age price for the market); Fort Smith. 
Arkansas (weighted average price for 
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the market); Red River Valley; Okla¬ 
homa Metropolitan; Central Arkansas; 
Lubbock-Plainview. Texas; Texas Pan¬ 
handle; and Rio Grande Valley (Parts 
1073. 1097. 1102. 1104, 1106, 1108, 1120, 
1126, 1132 and 1138, respectively, of 
this chapter); 

(2) Compute a simple average of the 
prices resulting from the computa¬ 
tions pursuant to paragraph (e)(1) of 
this section; and 

(3) Multiply the price computed pur¬ 
suant to paragraph (e)(2) of this sec¬ 
tion by 0.8 percent and round to the 
nearest one-half cent. This rate shall 
apply during the 12-month period that 
begins with July of the current year. 

(f) Prior to each April and October, 
notify each producer in writing, of the 
opportunity to submit a request for a 
refund as specified in § 1073.120(b) and 
of the withholding rate that will be 
applicable in the immediately follow¬ 
ing period of July through December 
or January through June, as the case 
may be. Each new producer that sub¬ 
sequently enters the market shall be 
notified in writing of the current with¬ 
holding rate. 

PART 1097—MILK IN THE MEMPHIS, 
TENNESSEE MARKETING AREA 

1. Section 1097.61 is revised to read 
as follows: 

§ 1097.61 Computation of uniform price 
for each handler (including weighted 
average price and uniform price for 
base milk and excess milk). 

(a) The market administrator shall 
compute for each handler a “weighted 
average price” for each month and for 
each of the months of August through 
February a “uniform price” per hun¬ 
dredweight for milk of 3.5 percent but- 
terfat content received from producers 
as follows: 

(1) Adjust the amount computed 
pursuant to § 1097.60 by adding or sub¬ 
tracting. as the case may be, the total 
of the location adjustments applicable 
pursuant to § 1097.75; 

(2) For each handler operating a 
fluid milk plant receiving milk from a 
handler described in § 1097.9(c), pro¬ 
rate the resulting amount between 
such milk and producer milk; 

(3) Add the amount represented by 
any deductions made for eliminating 
fractions of a cent in computing the 
uniform prices for the preceding 
month; 

(4) Divide the resulting amount by 
the total hundredweight of producer 
milk received by the handler and 
deduct any fraction of a cent per hun¬ 
dredweight. The result shall be the 
“weighted average price.” 

(5) For each of the months of 
August through February, subtract 
from the weighted average price the 
withholding rate for the advertising 
and promotion program as computed 


in § 1097.121(e). The result shall be 
such handler's “uniform price” for 
milk received from producers. 

(b) For each of the months of March 
through July, the market administra¬ 
tor shall compute for each handler 
with respect to producer milk, a uni¬ 
form price for base milk and for excess 
milk, each of 3.5 percent butterfat 
content, as follows: 

(1) Follow the computations and ad¬ 
justments provided in paragraph (a) 
(1) through (3) of this section; 

(2) Compute the value of excess 
milk received by such handler as pro¬ 
ducer milk and bulk milk from a han¬ 
dler described in § 1097.9(c) as follows: 

(i) Multiply the quantity of such 
milk, not in excess of the total Class 
III milk included in these computa¬ 
tions. by the Class III price; 

(ii) Multiply the remaining quantity 
of such milk, not in excess of the total 
Class II milk included in these compu¬ 
tations, by the Class II price; 

(iii) Multiply the remaining quanti¬ 
ty of excess milk by the Class I price; 
and 

(iv) Add together the resulting 
amounts; 

(3) Divide the total value of excess 
milk obtained in paragraph (b)(2) of 
this section by the total hundred¬ 
weight of such excess milk and reduce 
to the nearest cent. The resulting 
figure, less the withholding rate for 
the advertising and promotion pro¬ 
gram as computed in § 1097.121(e), 
shall be the uniform price for such 
handler for excess milk; 

(4) Subtract, for each handler, the 
total value of such handler’s excess 
milk obtained in paragraph (b)(2)(iv) 
of this section from the value of all 
milk obtained for such handler pursu¬ 
ant to paragraph (b)(1) of this section; 
and 

(5) Divide the amount obtained in 
paragraph (b)(4) of this section by the 
total hundredweight of base milk re¬ 
ceived by such handler and deduct any 
fraction of a cent per hundredweight. 
The result, less the withholding rate 
for the advertising and promotion pro¬ 
gram as computed in § 1097.121(e), 
shall be the uniform price for such 
handler for base milk. 

2. Section 1097.112 is revised to read 
as follows: 

§ 1097.112 Term of office. 

The term of office of each person 
who is a member of the Agency on 
June 30, 1979, shall expire on that 
date. Thereafter, the term of office of 
each member of the Agency shall be 
one year or until a replacement is des¬ 
ignated by the cooperative association 
or is otherwise appropriately elected. 

3. In § 1097.113, paragraph (c)(1) is 
revised to read as follows: 


§ 1097.113 Selection of Agency members. 

• • • * * 

(C) * * * 

(1) Promptly after the effective date 
of this amending order, and annually 
thereafter, the market administrator 
shall give notice to participating pro¬ 
ducer members of such cooperatives 
and participating nonmember produc¬ 
ers of their opportunity to nominate 
one or more Agency representatives, 
as the case may be, and also shall 
specify the number of representatives 
to be selected. 

• ♦ • • • 

4. In § 1097.116, paragraph (d) is re¬ 
vised to read as follows: 

§ 1097.116 Duties of the Agency. 

• « * • • 

(d) Prepare and submit to the Secre¬ 
tary for approval before each January 
through June and July through De¬ 
cember period a budget showing the 
projected amounts to be collected 
during the period and how such funds 
are to be dispersed by the Agency. 

* • • • • 

5. In § 1097.120, paragraphs (b) and 

(c) are revised to read as follows: 

§ 1097.120 Procedure for requesting re¬ 
funds. 

• • • • • 

(b) Except as provided in paragraph 
(c) of this section, the request must be 
submitted during the month of April 
for milk to be marketed during the fol¬ 
lowing July through December period 
and during the month of October for 
milk to be marketed during the follow¬ 
ing January through June period. 

(c) Upon first acquiring producer 
status under this part, a dairy farmer 
may. upon application filed with the 
market administrator pursuant to 
paragraph (a) of this section, be eligi¬ 
ble for refund on all marketings 
against wiiich an assessment is with¬ 
held as follows: 

(1) If he acquires producer status 
during the months of April through 
September and files an application 
with the market administrator by the 
end of the month immediately follow¬ 
ing the month in which he acquires 
producer status, he shall be eligible 
for refund on all his marketings 
against which an assessment is with¬ 
held beginning with his first delivery 
and extending through the following 
month of December; or 

(2) If he acquires producer status 
during the months of October through 
March and files an application with 
the market administrator by the end 
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of the month immediately following 
the month in which he acquires pro¬ 
ducer status, he shall be eligible for 
refund on all his marketings against 
which an assessment is withheld be¬ 
ginning with his first delivery and ex¬ 
tending through the following month 
of June. 

6. In § 1097.121. paragraph (a), the 
introductory text of paragraph (b). 
paragraphs (b) (2) and (3), and para¬ 
graph (c) are revised and new para¬ 
graphs (e) and (f) are added to read as 
follows: 

§ 1097.121 Duties of the market adminis¬ 
trator. 

• • • • • 

(a) Promptly after the effective date 
of this amending order, and annually 
thereafter, conduct a referendum to 
determine representation on the 
Agency pursuant to § 1097.113(c). 

(b) Set aside into an advertising and 
promotion fund, separately accounted 
for. an amount equal to the withhold¬ 
ing rate for the month as set forth in 
paragraph (d) of this section times the 
amount of producer milk included in 
the uniform price computation for 
such month. The amount set aside 
shall be disbursed as follows: 


(2) Refund to producers the 
amounts of mandatory checkoff for 
advertising and promotion programs 
required under authority of State law 
applicable to such producer, but not in 
amounts that exceed the rate per hun¬ 
dredweight determined pursuant to 
paragraph (e) of this section on the 
volume of milk pooled by any such 
producer for which deductions were 
made pursuant to this paragraph. 

(3) After the end of each month, 
make a refund to each producer who 
has made application for such refund 
pursuant to §1097.120. Such refund 
shall be computed by multiplying the 
rate specified in paragraph (e) of this 
section times the hundredweight of 
such producer’s milk pooled for which 
deductions were made pursuant to this 
paragraph for such month, less the 
amount of any refund otherwise made 
to the producer pursuant to paragraph 
(b)(2) of this section. 

(c) Promptly after the effective date 
of this amending order, and thereafter 
with respect to new producers, for¬ 
ward to each producer a copy of the 
provisions of the advertising and pro¬ 
motion program (§§ 1097.110 through 
1097.122). 

• • • • # 

(e) As soon as possible after the be¬ 
ginning of each year, compute the rate 
of withholding as follows: 
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(1) Compute a simple annual average 
of the monthly weighted average 
prices (the uniform prices plus 5 cents 
for months prior to July 1979) for the 
preceding year for each of the follow¬ 
ing milk orders: Wichita, Kansas; 
Memphis, Tennessee (weighted aver¬ 
age price for the market): Fort Smith, 
Arkansas (weighted average price for 
the market); Red River Valley; Okla¬ 
homa Metropolitan; Central Arkansas; 
Lubbock-Plainview, Texas; Texas; 
Texas Panhandle; and Rio Grande 
Valley (Parts 1073, 1097. 1102, 1104, 
1106, 1108, 1120, 1126, 1132 and 1138, 
respectively, of this chapter); 

(2) Compute a simple average of the 
prices resulting from the computa¬ 
tions pursuant to paragraph (e)(1) of 
this section; and 

(3) Multiply the price computed pur¬ 
suant to paragraph (e)(2) of this sec¬ 
tion by 0.8 percent and round to the 
nearest one-half cent. This rate shall 
apply during the 12-month period that 
begins with July of the current year. 

(f) Prior to each April and October, 
notify each producer in writing, of the 
opportunity to submit a request for a 
refund as specified in § 1097.120(b) and 
of the withholding rate that will be 
applicable in the immediately follow¬ 
ing period of July through December 
or January through June, as the case 
may be. Each new producer that sub¬ 
sequently enters the market shall be 
notified in writing of the current with¬ 
holding rate. 

PART 1102—MILK IN THE FORT 

SMITH, ARKANSAS, MARKETING 

AREA 

1. Section 1102.61 is revised to read 
as follows: 

§1102.61 Computation of uniform price 
for each handler (including weighted 
average price and uniform prices for 
base milk and excess milk). 

(a) The market administrator shall 
compute for each handler a "weighted 
average price” for each month and for 
each of the months of August through 
February a "uniform price” per hun¬ 
dredweight for milk of 3.5 percent but- 
terfat content received from producers 
as follows: 

(1) Adjust the amount computed 
pursuant to § 1102.60 by adding the 
amount represented by any deductions 
made for eliminating fractions of a 
cent in computing the uniform pricefs) 
for such handler for the preceding 
month; 

(2) Add an amount equal to the sum 
of the deductions to be made for loca¬ 
tion adjustments pursuant to 
§ 1102.75; 

(3) Divide the resulting amount by 
the total hundredweight of producer 
milk received by the handler and 
deduct any fraction of a cent per hun¬ 
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dredweight. The result shall be the 
"weighted average price.” 

(4) For each of the months of 
August through February, subtract 
from the weighted average price the 
withholding rate for the advertising 
and promotion program as computed 
in § 1102.121(e). The result shall be 
such handler’s "uniform price” for 
milk received from producers. 

(b) For each of the months of March 
through July, the market administra¬ 
tor shall compute for each handler 
with respect to milk received from pro¬ 
ducers, a uniform price for base milk 
and for excess milk, each of 3.5 per¬ 
cent butterfat content, as follows: 

(1) Follow the computations and ad¬ 
justments provided for in paragraphs 
(a) (1) and (2) of this section; 

(2) Compute the value of excess milk 
received by such handler from produc¬ 
ers as follows: 

(i) Multiply the quantity of such 
milk, not in excess of the total Class 
III milk included in these computa¬ 
tions, by the Class III price; 

(ii) Multiply the remaining quantity 
of such milk, not in excess of the total 
Class II milk included in these compu¬ 
tations, by the Class II price; 

(iii) Multiply the remaining quantity 
of excess milk by the Class I price; and 

(iv) Add together the resulting 
amounts; 

(3) Divide the total value of excess 
milk obtained in paragraph (b)(2) of 
this section by the total hundred¬ 
weight of such excess milk and reduce 
to the nearest cent. The resulting 
figure, less the withholding rate for 
the advertising and promotion pro¬ 
gram as computed in § 1102.121(e), 
shall be the uniform price for such 
handler for excess milk; 

(4) Subtract, for each handler, the 
value of such handler’s excess milk ob¬ 
tained in paragraph (b)(2)(iv) of this 
section from the value of all milk ob¬ 
tained for such handler pursuant to 
paragraph (b)(1) of this section; and 

(5) Divide the amount obtained in 
paragraph (b)(4) of this section by the 
total hundredweight of such handler’s 
base milk included in this computation 
and deduct any fraction of a cent per 
hundredweight. The result, less the 
withholding rate for the advertising 
and promotion program as computed 
in § 1102.121(e). shall be such han¬ 
dler’s uniform price for base milk. 

2. Section 1102.112 is revised to read 
as follows: 

§1102.112 Term of office. 

The term of office of each person 
who is a member of the Agency on 
June 30, 1979, shall expire on that 
date. Thereafter, the term of office of 
each member of the Agency shall be 
one year or until a replacement is des¬ 
ignated by the cooperative association 
or is otherwise appropriately elected. 
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3. In §1102.113, paragraph (c)(1) is 
revised to read as follows: 

§ 1102.113 Selection of Agency members. 

» • * • • • 

(C) • * • 

(1) Promptly after the effective date 
of this amending order, and annually 
thereafter, the market administrator 
shall give notice to participating pro¬ 
ducer members of such cooperatives 
and participating nonmember produc¬ 
ers of their opportunity to nominate 
one or more Agency representatives, 
as the case may be. and also shall 
specify the number of representatives 
to be selected. 

• • • * • 

4. In § 1102.116, paragraph (d) is re¬ 
vised to read as follows: 

§1102.116 Duties of the Agency. 

• • • • • 

(d) Prepare and submit to the Secre¬ 
tary for approval before each January 
through June and July through De¬ 
cember period a budget showing the 
projected amounts to be collected 
during the period and how such funds 
are to be dispersed by the Agency. 

• • • • • 

5. In § 1102.120, paragraphs (b) and 
(c) are revised to read as follows: 

§ 1102.120 Procedure for requesting re¬ 
funds. 

* 0 • # • 

(b) Except as provided in paragraph 
(c) of this section, the request must be 
submitted during the month of April 
for milk to be marketed during the fol¬ 
lowing July through December period 
and during the month of October for 
milk to be marketed during the follow¬ 
ing January through June period. 

(c) Upon first acquiring producer 
status under this part, a dairy farmer 
may, upon application filed w T ith the 
market administrator pursuant to 
paragraph (a) of this section, be eligi¬ 
ble for refund on all marketings 
against which an assessment is with¬ 
held as follows: 

(1) If he acquires producer status 
during the months of April through 
September and files an application 
with the market administrator by the 
end of the month immediately follow¬ 
ing the month in which he acquires 
producer status, he shall be eligible 
for refund on all his marketings 
against which an assessment is with¬ 
held beginning with his first delivery 
and extending through the following 
month of December: or 
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(2) If he acquires producer status 
during the months of October through 
March and files an application with 
the market administrator by the end 
of the month immediately following 
the month in which he acquires pro¬ 
ducer status, he shall be eligible for 
refund on all his marketings against 
which an assessment is withheld be¬ 
ginning with his first delivery and ex¬ 
tending through the following month 
of June. 

6. In § 1102.121, paragraph (a), the 
introductory text of paragraph (b), 
paragraphs (b)(2) and (3), and para¬ 
graph (c) are revised and new para¬ 
graphs (e) and (f) are added to read as 
follows: 

§1102.121 Duties of the market adminis¬ 
trator. 


(a) Promptly after the effective date 
of this amending order, and annually 
thereafter, conduct a referendum to 
determine representation on the 
Agency pursuant to § 1102.113(c). 

(b) Set aside into an advertising and 
promotion fund, separately accounted 
for, an amount equal to the withhold¬ 
ing rate for the month as set forth in 
paragraph (d) of this section times the 
amount of producer milk included in 
the uniform price computation for 
such month. The amount set aside 
shall be disbursed as follows: 


(2) Refund to producers the 
amounts of mandatory checkoff for 
advertising and promotion programs 
required under authority of State law r 
applicable to such producer, but not in 
amounts that exceed the rate per hun¬ 
dredweight determined pursuant to 
paragraph (e) of this section on the 
volume of milk pooled by any such 
producer for which deductions were 
made pursuant to this paragraph. 

(3) After the end of each month, 
make a refund to each producer who 
has made application for such refund 
pursuant to § 1102.120. Such refund 
shall be computed by multiplying the 
rate specified in paragraph (e) of this 
section times the hundredweight of 
such producer’s milk pooled for which 
deductions were made pursuant to this 
paragraph for such month, less the 
amount of any refund otherwise made 
to the producer pursuant to paragraph 
(b)(2) of this section. 

(c) Promptly after the effective date 
of this amending order, and thereafter 
with respect to new producers, for¬ 
ward to each producer a copy of the 
provisions of the advertising and pro¬ 
motion program (§§1102.110 through 
1102.123). 

• * • * • 

(e) As soon as possible after the be¬ 


ginning of each year, compute the rate 
of withholding as follows: 

(1) Compute a simple annual average 
of the monthly weighted average 
prices (the uniform prices plus 5 cents 
for months prior to July 1979) for the 
preceding year for each of the follow¬ 
ing milk orders: Wichita, Kansas; 
Memphis, Tennessee (weighted aver¬ 
age price for the market); Fort Smith. 
Arkansas (weighted average price for 
the market); Red River Valley; Okla¬ 
homa Metropolitan; Central Arkansas; 
Lubbock-Plainview. Texas; Texas; 
Texas Panhandle; and Rio Grande 
Valley (Parts 1073, 1097, 1102, 1104. 
1106, 1108, 1120, 1126, 1132 and 1138, 
respectively, of this chapter); 

(2) Compute a simple average of the 
prices resulting from the computa¬ 
tions pursuant to paragraph (e)(1) of 
this section; and 

(3) Multiply the price computed pur¬ 
suant to paragraph (e)(2) of this sec¬ 
tion by 0.8 percent and round to the 
nearest one-half cent. This rate shall 
apply during the 12-month period that 
begins with July of the current year. 

(f) Prior to each April and October, 
notify each producer in writing, of the 
opportunity to submit a request for a 
refund as specified in § 1102.120(b) and 
of the withholding rate that will be 
applicable in the immediately follow¬ 
ing period of July through December 
or January through June, as the case 
may be. Each new producer that sub¬ 
sequently enters the market shall be 
notified in writing of the current with¬ 
holding rate. 

PART 1104—MILK IN THE RED RIVER 
VALLEY MARKETING AREA 

1. Section 1104.61 is revised to read 
as follows: 

§1104.61 Computation of uniform price 
(including weighted average price). 

For each month the market adminis¬ 
trator shall compute the “uniform 
price” (and “weighted average price”) 
per hundredweight of milk of 3.5 per¬ 
cent butterfat content received as fol¬ 
lows: 

(a) Combine into one total the 
values computed pursuant to § 1104.60 
for all handlers who filed the reports 
prescribed by § 1104.30 for the month 
and who made the payments pursuant 
to §§1104.71 and 1104.73 for the pre¬ 
ceding month; 

(b) Add an amount equal to the total 
value of the location adjustments com¬ 
puted pursuant to § 1104.75; 

(c) Add an amount equal to not less 
than one-half of the unobligated bal¬ 
ance in the producer-settlement fund: 

(d) Divide the resulting amount by 
the sum of the following for all han¬ 
dlers included in these computations: 

(1) The total hundredweight of pro¬ 
ducer milk; and 
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(2) The total hundredweight for 
which a value is computed pursuant to 
§ 1104.60(f); and 

(e) Subtract not less than 4 cents 
nor more than 5 cents per hundred¬ 
weight. The result shall be the 
“weighted average price/' 

(f) Subtract from the weighted aver¬ 
age price the withholding rate for the 
advertising and promotion program as 
computed in § 1104.121(e). The result 
shall be the “uniform price" for milk 
received from producers. 

2. In §1104.71, paragraph(a)(2)(ii) is 
revised to read as follows: 

§ 1104.71 Payments to the producer-settle¬ 
ment fund. 

(a) • • • 

( 2 ) • • • 

(ii) The value at the weighted aver¬ 
age price applicable at the location of 
the plant from which received of other 
source milk for which a value was 
computed pursuant to § 1104.60(f). 

• • • * • 

3. In § 1104.75. paragraph (b) is re¬ 
vised to read as follows: 

§ 1104.75 Plant location adjustments for 
producers and on nonpool milk. 

• • • • • 

(b) For the purpose of computations 

pursuant to §§ 1104.71 and 1104.72, the 
weighted average price shall be adjust¬ 
ed at the rate set forth in § 1104.52(a) 
applicable at the location of the non¬ 
pool plant from which the milk was re¬ 
ceived (but not to be less than the 

Class III price); and 

• • • * * 

4. In § 1104.76, paragraph (a)(4) is re¬ 
vised to read as follows: 

§ 1104.76 Payments by handler operating 
a partially regulated distributing plant. 

• • • • » 

(a) • • • 

(4) Multiply the remaining pounds 
by the difference between the Class I 
price and the weighted average price, 
both prices to be applicable at the lo¬ 
cation of the partially regulated dis¬ 
tributing plant (except that the Class 
I price and the weighted average price 
shall not be less than the Class III 
price); and 

• • • • • 

5. Section 1104.112 is revised to read 
as follows: 

§1104.112 Term of office. 

The term of office of each person 
who is a member of the Agency on 
June 30. 1979, shall expire on that 


date. Thereafter, the term of office of 
each member of the Agency shall be 
one year or until a replacement is des¬ 
ignated by the cooperative association 
or is otherwise appropriately elected. 

6. In §1104.113, paragraph (c)(1) is 
revised to read as follows: 

§ 1104.113 Selection of Agency members. 

• • • • • 

(c) • • • 

(1) Promptly after the effective date 
of this amending order, and annually 
thereafter, the market administrator 
shall give notice to participating pro¬ 
ducer members of such cooperatives 
and participating nonmember produc¬ 
ers of their opportunity to nominate 
one or more Agency representatives, 
as the case may be, and also shall 
specify the number of representatives 
to be selected. 

• • • • • 

7. In §1104.116, paragraph (d) is re¬ 
vised to read as follows: 

§1104.116 Duties of the Agency. 

• • • • • 

(d) Pepare and submit to the Secre¬ 
tary for approval before each January 
through June and July through De¬ 
cember period a budget showing the 
projected amounts to be collected 
during the period and how such funds 
are to be dispersed by the Agency. 


against which an assessment is with¬ 
held beginning with his first delivery 
and extending through the following 
month of December; or 

(2) If he acquires producer status 
during the months of October through 
March and files an application with 
the market administrator by the end 
of the month immediately following 
the month in which he acquires pro¬ 
ducer status, he shall be eligible for 
refund on all his marketings against 
which an assessment is withheld be¬ 
ginning with his first delivery and ex¬ 
tending through the following month 
of June. 

9. In §1104.121. paragraph (a), the 
introductory text of paragraph (b), 
paragraphs (b) (2) and (3), and para¬ 
graph (c) are revised and new para¬ 
graphs (e) and (f) are added to read as 
follows: 

§1104.121 Duties of the market adminis¬ 
trator. 

• • • • • 

(a) Promptly after the effective date 
of this amending order, and annually 
thereafter, conduct a referendum to 
determine representation on the 
Agency pursuant to § 1104.113(c). 

(b) Set aside into an advertising and 
promotion fund, separately accounted 
for, an amount equal to the withhold¬ 
ing rate for the month as set forth in 
paragraph (d) of this section times the 
amount of producer milk included in 
the uniform price computation for 
such month. The amount set aside 
shall be disbursed as follows: 


8. In § 1104.120, paragraphs (b) and 

(c) are revised to read as follows: 

§ 1104.120 Procedure for requesting re¬ 
funds. 


(b) Except as provided in paragraph 

(c) of this section, the request must be 
submitted during the month of April 
for milk to be marketed during the fol¬ 
lowing July through December period 
and during the month of October for 
milk to be marketed during the follow¬ 
ing January through June period. 

(c) Upon first acquiring producer 
status under this part, a dairy farmer 
may, upon application filed with the 
market administrator pursuant to 
paragraph (a) of this section, be eligi¬ 
ble for refund on all marketings 
against which an assessment is with¬ 
held as follows: 

(1) If he acquires producer status 
during the months of April through 
September and files an application 
with the market administrator by the 
end of the month immediately follow¬ 
ing the month in which he acquires 
producer status, he shall be eligible 
for refund on all his marketings 


(2) Refund to producers the 
amounts of mandatory checkoff for 
advertising and promotion programs 
required under authority of State law 
applicable to such producer, but not in 
amounts that exceed the rate per hun¬ 
dredweight determined pursuant to 
paragraph (e) of this section on the 
volume of milk pooled by any such 
producer for which deductions were 
made pursuant to this paragraph. 

(3) After the end of each month, 
make a refund to each producer who 
has made application for such refund 
pursuant to § 1104.120. Such refund 
shall be computed by multiplying the 
rate specified in paragraph (e) of this 
section times the hundredweight of 
such producer's milk pooled for which 
deductions w r ere made pursuant to this 
paragraph for such month, less the 
amount of any refund otherwise made 
to the producer pursuant to paragraph 
(b)(2) of this section. 

(c) Promptly after the effective date 
of this amending order, and thereafter 
with respect to new producers, for¬ 
ward to each producer a copy of the 
provisions of the advertising and pro- 
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motion program (§§1104.110 through 
1104.122). 


. (e) As soon as possible after the be¬ 
ginning of each year, compute the rate 
of withholding as follows: 

(1) Compute a simple annual average 
of the monthly weighted average 
prices (the uniform prices plus 5 cents 
for months prior to July 1979) for the 
preceding year for each of the follow¬ 
ing milk orders: Wichita, Kansas: 
Memphis, Tennessee (weighted aver¬ 
age price for the market); Port Smith, 
Arkansas (weighted average price for 
the market); Red River Valley; Okla¬ 
homa Metropolitan; Central Arkansas; 
Lubbock-Plainview. Texas; Texas Pan¬ 
handle; and Rio Grande Valley (Parts 
1073. 1097, 1102, 1104, 1106, 1108, 1120, 
1126, 1132 and 1138, respectively, of 
this chapter); 

(2) Compute a simple average of the 
prices resulting from the computa¬ 
tions pursuant to paragraph (e)(1) of 
this section; and 

(3) Multiply the price computed pur¬ 
suant to paragraph (e)(2) of this sec¬ 
tion by 0.8 percent and round to the 
nearest one-half cent. This rate shall 
apply during the 12-month period that 
begins with July of the current year. 

(f) Prior to each April and October, 
notify each producer in writing, of the 
opportunity to submit a request for a 
refund as specified in § 1104.120(b) and 
of the withholding rate that will be 
applicable in the immediately follow¬ 
ing period of July through December 
or January through June, as the case 
may be. Each new producer that sub¬ 
sequently enters the market shall be 
notified in writing of the current with¬ 
holding rate. 


PART 1106—MILK IN THE OKLAHO¬ 
MA METROPOLITAN MARKETING 

AREA 

1. Section 1106.61 is revised to read 
as follows: 

§1106.61 Computation of uniform price 
(including weighted average price). 

For each month, the market admin¬ 
istrator shall compute the “uniform 
price’* (and “weighted average price”) 
per hundredweight for milk of 3.5 per¬ 
cent butterfat content received from 
producers as follows: 

(a) Combine into one total the 
values computed pursuant to § 1106.60 
for all handlers who made the reports 
prescribed in § 1106.30 and who made 
the payments pursuant to §§1106.71 
and 1106.73 for the preceding month. 

(b) Add the aggregate of the values 
of all allowable location adjustments 
to producers pursuant to § 1106.75. 

(c) Add not less than one-half of the 
cash balance on hand in the producer- 


settlement fund less the total amount 
of the contingent obligations to han¬ 
dlers pursuant to § 1106.72. 

(d) Divide the resulting amount by 
the sum of the following for all han¬ 
dlers included in these computations: 

(1) The total hundredweight of pro¬ 
ducer milk; and 

(2) The total hundredweight for 
which a value is computed pursuant to 
§ 1106.60(f). 

(e) Subtract not less than 4 cents 
nor more than 5 cents per hundred¬ 
weight. The result shall be the 
“weighted average price.” 

(f) Subtract from the weighted aver¬ 
age price the withholding rate for the 
advertising and promotion program as 
computed in § 1106.121(e). The result 
shall be the “uniform price” for milk 
received from producers. 

2. In § 1106.71. paragraph (a)(2)(ii) is 
revised to read as follows: 

§ 1106.71 Payments to the producer-settle¬ 
ment fund. 

(a) • • • 

( 2 ) • • • 

(ii) The value at the weighted aver¬ 
age price applicable at the location of 
the plant from which received of other 
source milk for which a value was 
computed pursuant to § 1106.60(f). 


3. In §1106.75, paragraph (b) is re¬ 
vised to read as follows: 

§ 1106.75 Plant location adjustments for 
producers and on nonpool milk. 


(b) For the purpose of computations 
pursuant to §§ 1106.71 and 1106.72, the 
weighted average price shall be adjust¬ 
ed at the rates set forth in §1106.52 
applicable at the location of the non- 
pool plant from which the milk was re¬ 
ceived (but not to be less than the 

Class III price); and 

• • * • • 

4. In § 1106.76, paragraph (a)(4) is re¬ 
vised to read as follows: 

§ 1106.76 Payments by handler operating 
a partially regulated distributing plant. 

• • • • • 

(a) * * * 

(4) Multiply the remaining pounds 
by the difference between the Class I 
price and the weighted average price, 
both prices to be applicable at the lo¬ 
cation of the partially regulated dis¬ 
tributing plant (except that the Class 
I price and the weighted average price 
shall not be less than the Class III 
price); and 

• • • • • 


5. Section 1106.112 is revised to read 
as follows: 

§ 1106.112 Term of office. 

The term of office of each person 
who is a member of the Agency on 
June 30. 1979, shall expire on that 
date. Thereafter, the term of office of 
each member of the Agency shall be 
one year or until a replacement is des¬ 
ignated by the cooperative association 
or is otherwise appropriately elected. 

6. In §1106.113, paragraph (c)(1) is 
revised to read as follows: 

§1106.113 Selection of Agency members. 


(C) * * * 

(1) Promptly after the effective date 
of this amending order, and annually 
thereafter, the market administrator 
shall give notice to participating pro¬ 
ducer members of such cooperatives 
and participating nonmember produc¬ 
ers of their opportunity to nominate 
one or more Agency representatives, 
as the case may be, and also shall 
specify the number of representatives 
to be selected. 


7. In § 1106.116. paragraph (d) is re¬ 
vised to read as follows: 

§1106.116 Duties of the Agency. 

• • • • • 

(d) Prepare and submit to the Secre¬ 
tary for approval before each January 
through June and July through De¬ 
cember period a budget showing the 
projected amounts to be collected 
during the period and how such funds 
are to be dispersed by the Agency. 

• • • • • 

8. In § 1106.120, paragraphs (b) and 

(c) are revised to read as follows: 

§ 1106.120 Procedure for requesting re¬ 
funds. 

• * • * • 

(b) Except as provided in paragraph 

(c) of this section, the request must be 
submitted during the month of April 
for milk to be marketed during the fol¬ 
lowing July through December period 
and during the month of October for 
milk to be marketed during the follow¬ 
ing January through June period. 

(c) Upon first acquiring producer 
status under this part, a dairy farmer 
may, upon application filed with the 
market administrator pursuant to 
paragraph (a) of this section be eligi¬ 
ble for refund on all marketings 
against which an assessment is with¬ 
held as follows: 
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(1) If he acquires producer status 
during the months of April through 
September and files an application 
with the market administrator by the 
end of the month immediately follow¬ 
ing the month in which he acquires 
producer status, he shall be eligible 
for refund on all his marketings 
against which an assessment is with¬ 
held beginning with his first delivery 
and extending through the following 
month of December: or 

(2) If he acquires producer status 
during the months of October through 
March and files an application with 
the market administrator by the end 
of the month immediately following 
the month in which he acquires pro¬ 
ducer status, he shall be eligible for 
refund on all his marketings against 
which as assessment is withheld begin¬ 
ning with his first delivery and ex¬ 
tending through the following month 
of June. 

9. In §1106.121, paragraph (a), the 
introductory text of paragraph (b), 
paragraphs (b) (2) and (3). and para¬ 
graph (c) are revised and new para¬ 
graphs (e) and (f) are added to read as 
follows: 

§1106.121 Duties of the market adminis¬ 
trator. 


(a) Promptly after the effective date 
of this amending order, and annually 
thereafter, conduct a referendum to 
determine representation on the 
Agency pursuant to § 1106.113(c). 

(b) Set aside into an advertising and 
promotion fund, separately accounted 
for. an amount equal to the withhold¬ 
ing rate for the month as set forth in 
paragraph (d) of this section times the 
amount of producer milk included in 
the uniform price computation for 
such month. The amount set aside 
shall be disbursed as follows: 


(2) Refund to producers the 
amounts of mandatory checkoff for 
advertising and promotion programs 
required under authority of State law 
applicable to such producer, but not in 
amounts that exceed the rate per hun¬ 
dredweight determined pursuant to 
paragraph (e) of this section on the 
volume of milk pooled by any such 
producer for which deductions were 
made pursuant to this paragraph. 

(3) After the end of each month, 
make a refund to each producer who 
has made application for such refund 
pursuant to §1106.120. Such refund 
shall be computed by multiplying the 
rate specified in paragraph (e) of this 
section times the hundredweight of 
such producer's milk pooled for which 
deductions were made pursuant to this 
paragraph for such month, less the 
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amount of any refund otherwise made 
to the producer pursuant to paragraph 
(b)(2) of this section. 

(c) Promptly after the effective date 
of this amending order, and thereafter 
with respect to new r producers, for¬ 
ward to each producer a copy of the 
provisions of the advertising and pro¬ 
motion program (§§1106.110 through 
1106.122). 

• * * * • 

(e) As soon as possible after the be¬ 
ginning of each year, compute the rate 
of withholding as follows: 

(1) Compute a simple annual average 
of the monthly weighted average 
prices (the uniform prices plus 5 cents 
for months prior to July 1979) for the 
preceding year for each of the follow¬ 
ing milk orders: Wichita, Kansas: 
Memphis, Tennessee (weighted aver¬ 
age price for the market); Fort Smith, 
Arkansas (weighted average price for 
the market); Red River Valley; Okla¬ 
homa Metropolitan; Central Arkansas; 
Lubbock-Plainview, Texas; Texas; 
Texas Panhandle; and Rio Grande 
Valley (Parts 1073, 1097, 1102, 1104, 
1106, 1108, 1120, 1126, 1132 and 1138, 
respectively, of this chapter); 

(2) Compute a simple average of the 
prices resulting from the computa¬ 
tions pursuant to paragraph (e)(1) of 
this section; and 

(3) Multiply the price computed pur¬ 
suant to paragraph (e)(2) of this sec¬ 
tion by 0.8 percent and round to the 
nearest one-half cent. This rate shall 
apply during the 12-month period that 
begins with July of the current year. 

(f) Prior to each April and October, 
notify each producer in writing, of the 
opportunity to submit a request for a 
refund as specified in § 1106.120(b) and 
of the withholding rate that will be 
applicable in the immediately follow¬ 
ing period of July through December 
or January through June, as the case 
may be. Each new producer that sub¬ 
sequently enters the market shall be 
notified in w T riting of the current with¬ 
holding rate. 


PART 1108—MILK IN THE CENTRAL 

ARKANSAS MARKETING AREA 

1. Section 1108.61 is revised to read 
as follows: 

§1108.61 Computation of uniform price 
(including weighted average price and 
uniform prices for base and excess 
milk). 

(a) The market administrator shall 
compute the “weighted average price" 
for each month and the “uniform 
price" for each of the months of 
August through February per hun¬ 
dredweight of milk of 3.5 percent but- 
terfat content as follows: 
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(1) Combine into one total the 
values computed pursuant to § 1108.60 
for all handlers who filed the reports 
prescribed by § 1108.30 for the month 
and who made the payments pursuant 
to §§1108.71 and 1108.73 for the pre¬ 
ceding month: 

(2) Add an amount equal to the total 
value of the location adjustments com¬ 
puted pursuant to § 1108.75; 

(3) Add an amount equal to not less 
than one-half of the unobligated bal¬ 
ance in the producer-settlement fund; 

(4) Divide the resulting amount by 
the sum of the following for all han¬ 
dlers included in these computations: 

(i) The total hundredweight of pro¬ 
ducer milk: and 

(ii) The total hundredweight for 
which a value is computed pursuant to 
§ 1108.60(f); and 

(5) Subtract not less than 4 cents 
nor more than 5 cents per hundred¬ 
weight. The result shall be the 
“weighted average price" for milk. 

(6) For each of the months of 
August through February, subtract 
from the weighted average price com¬ 
puted pursuant to paragraph (a)(5) of 
this section the withholding rate for 
the advertising and promotion pro¬ 
gram as computed in § 1108.121(e). 
The result shall be the “uniform 
price" for milk received from produc¬ 
ers. 

(b) For each of the months of March 
through July, the market administra¬ 
tor shall compute the uniform prices 
per hundredweight for base milk and 
for excess milk as follows: 

(1) Subtract from the amount result¬ 
ing from the computations made pur¬ 
suant to paragraph (a)(1) through (3) 
of this section an amount computed by 
multiplying the hundredweight of 
milk specified in paragraph (a)(4)(ii) 
of this section by the weighted aver¬ 
age price: 

(2) Compute the aggregate value of 
excess milk by assigning such milk in 
series beginning with Class II. to the 
hundredweight of producer milk in 
each class, multiplying the quantities 
of milk so assigned to each class by 
the respective class prices and adding 
together the resulting amounts; 

(3) Divide the aggregate value of 
excess milk obtained in paragraph 
(b)(2) of this section by the total hun¬ 
dredweight of such milk and subtract 
not less than 4 cents nor more than 5 
cents per hundredweight; 

(4) Subtract the withholding rate for 
the advertising and promotion pro¬ 
gram as computed in § 1108.121(e). 
The result shall be the uniform price 
for excess milk of 3.5 percent butterfat 
content received from producers; 

(5) Subtract the aggregate value of 
excess milk obtained in paragraph 
(b)(2) of this section from the value of 
milk obtained in paragraph (b)(1) of 
this section; 
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(6) Divide the result obtained in 
paragraph (b)(5) of this section by the 
total hundredweight of base milk of 
handlers included in these computa¬ 
tions and subtract not less than 4 
cents nor more than 5 cents per hun¬ 
dredweight; and 

(7) Subtract the withholding rate for 
the advertising and promotion pro¬ 
gram as computed in § 1108.121(e). 
The result shall be the uniform price 
for base milk of 3.5 percent butterfat 
content received from producers f.o.b. 
market. 

2. In § 1108.71, paragraph (a)(2)(ii) is 
revised to read as follows: 

§ 1108.71 Payments to the producer-settle¬ 
ment fund. 

(a)* * • 

( 2 )* * * 

(ii) The value at the weighted aver¬ 
age price applicable at the location of 
the plant from which received of other 
source milk for which a value was 
computed pursuant to § 1108.60(f). 


3. In § 1108.75. paragraph (b) is re¬ 
vised to read as follows: 

§1108.75 Plant location adjustments for 
producers and on nonpool milk. 

• • • • • 

(b) For purposes of computations 
pursuant to §§ 1108.71 and 1108.72 the 
weighted average price shall be adjust¬ 
ed at the rates set forth in §1108.52 
applicable at the location of the non¬ 
pool plant from which the milk was re- 
cieved, except that the adjusted 
weighted average price shall not be 
less than the Class III price. 

4. In § 1108.76 paragraph (a)(4) is re¬ 
vised to read as follows: 

§ 1108.76 Payments by handler operating 
a partially regulated distributing plant. 


(a) • • * 

(4) Multiply the remaining pounds 
by the difference between the Class I 
price and the weighted average price, 
both prices to be applicable at the lo¬ 
cation of the partially regulated dis¬ 
tributing plant (except that the Class 
I price and the weighted average price 
shall not be less than the Class III 
price): and 


5. Section 1108.112 is revised to read 
as follows: 

§ 1108.11*2. Term of office. 

The term of office of each person 
who is a member of the Agency on 
June 30, 1979. shall expire on that 
date. Thereafter, the term of office of 


RULES AND REGULATIONS 

each member of the Agency shall be 
one year or until a replacement is des¬ 
ignated by the cooperative association 
or is otherwise appropriately elected. 

6. In §1108.113, paragraph (c)(1) is 
revised to read as follows: 

§ 1108.113 Selection of Agency members. 


(C) s## 

(1) Promptly after the effective date 
of this amending order, and annually 
thereafter, the market administrator 
shall give notice to participating pro¬ 
ducer members of such cooperatives 
and participating nonmember produc¬ 
ers of their opportunity to nominate 
one or more Agency representatives, 
as the case may be, and also shall 
specify the number of representatives 
to be selected. 


7. In § 1108.116, paragraph (d) is re¬ 
vised to read as follows: 

§ 1108.116 Duties of the Agency. 

0 0 • • * 

(d) Prepare and submit to the Secre¬ 
tary for approval before each January 
through June and July through De¬ 
cember period a budget showing the 
projected amounts to be collected 
during the period and how such funds 
are to be dispersed by the Agency. 

* * • • • 

8. In §1108.120, paragraphs (b) and 

(c) are revised to read as follows: 

§ 1108.120 Procedure for requesting re¬ 
funds. 


(b) Except as provided in paragraph 

(c) of this section, the request must be 
submitted during the month of April 
for milk to be marketed during the fol¬ 
lowing July through December period 
and during the month of October for 
milk to be marketed during the follow¬ 
ing January through June period. 

(c) Upon first acquiring producer 
status under this part, a dairy farmer 
may, upon application filed with the 
market administrator pursuant to 
paragraph (a) of this section, be eligi¬ 
ble for refund on all marketings 
against which an assessment is with¬ 
held as follows: 

(1) If he acquired producer status 
during the months of April through 
September and files an application 
with the market administrator by the 
end of the month immediately follow¬ 
ing the month in which he acquires 
producer status, he shall be eligible 
for refund on all his marketings 
against which an assessment is with¬ 


held beginning with his first delivery 
and extending through the following 
month of December; or 

(2) If he acquires producer status 
during the months of October through 
March and files an application with 
the market administrator by the end 
of the month immediately following 
the month in which he acquires pro¬ 
ducer status, he shall be eligible for 
refund on all his marketings against 
which an assessment is withheld be¬ 
ginning with his first delivery and ex¬ 
tending through the following month 
of June. 

9. In §1108.121, paragraph (a), the 
introductory text of paragraph (b), 
paragraphs (b) (2) and (3), and para¬ 
graph (c) are revised and new para¬ 
graphs (e) and (f) are added to read as 
follows: 

§1108.121 Duties of the market adminis¬ 
trator. 


(a) Promptly after the effective date 
of this amending order, and annually 
thereafter, conduct a referendum to 
determine representation on the 
Agency pursuant to § 1108.113(c). 

(b) Set aside into an advertising and 
promotion fund, separately accounted 
for, an amount equal to the withhold¬ 
ing rate for the month as set forth in 
paragraph (d) of this section times the 
amount of producer milk included in 
the uniform price computation for 
such month. The amount set aside 
shall be disbursed as follows: 


(2) Refund to producers the 
amounts of mandatory checkoff for 
advertising and promotion programs 
required under authority of State law 
applicable to such producer, but not in 
amounts that exceed the rate per hun¬ 
dredweight determined pursuant to 
paragraph (e) of this section on the 
volume of milk pooled by any such 
producer for which deductions were 
made pursuant to this paragraph. 

(3) After the end of each month, 
make a refund to each producer who 
has made application for such refund 
pursuant to § 1108.120. Such refund 
shall be computed by multiplying the 
rate specified in paragraph (e) of this 
section times the hundredweight of 
such producer’s milk pooled for which 
deductions were made pursuant to this 
paragraph for such month, less the 
amount of any refund otherwise made 
to the producer pursuant to paragraph 
(b)(2) of this section. 

(c) Promptly after the effective date 
of this amending order, and thereafter 
with respect to new producers, for¬ 
ward to each producer a copy of the 
provisions of the advertising and pro- 
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motion program (§§1108.110 through 
1108.122). 


<e) As soon as possible after the be* 
ginning of each year, compute the rate 
of withholding as follows: 

(1) Compute a simple annual aver¬ 
age of the monthly weighted average 
prices (the uniform prices plus 5 cents 
for months prior to July 1979) for the 
preceding year for each of the follow¬ 
ing milk orders: Wichita, Kansas: 
Memphis, Tennessee (weighted aver¬ 
age price for the market): Port Smith. 
Arkansas (weighted average price for 
the market); Red River Valley; Okla¬ 
homa Metropolitan; Central Arkansas; 
Lubbock-Plainview, Texas; Texas; 
Texas Panhandle; and Rio Grande 
Valley (Parts 1073, 1097, 1102, 1104, 
1106, 1108, 1120, 1126, 1132 and 1138, 
respectively, of this chapter); 

(2) Compute a simple average of the 
prices resulting from the computa¬ 
tions pursuant to paragraph (e)(1) of 
this section; and 

(3) Multiply the price computed pur¬ 
suant to paragraph (e)(2) of this sec¬ 
tion by 0.8 percent and round to the 
nearest one-half cent. This rate shall 
apply during the 12-month period that 
begins with July of the current year. 

(f) Prior to each April and October, 
notify each producer in writing, of the 
opportunity to submit a request for a 
refund as specified in § 1108.120(b) and 
of the withholding rate that will be 
applicable in the immediately follow¬ 
ing period of July through December 
or January through June, as the case 
may be. Each new producer that sub¬ 
sequently enters the market shall be 
notified in writing of the current with¬ 
holding rate, _ 

PART 1120—MILK IN THE LUBBOCK- 
PLAINVIEW MARKETING AREA 

1. Section 1120.61 is revised to read 
as follows: 

§1120.61 Computation of uniform price 
(including weighted average price). 

For each month, the market admin¬ 
istrator shall compute the “uniform 
price” (and “weighted average price”) 
per hundredweight for milk of 3.5 per¬ 
cent butterfat content received from 
producers as follows: 

(a) Combine into one total the 
values computed pursuant to § 1120.60 
for all pool handlers who made the re¬ 
ports prescribed in § 1120.30 for the 
month and who have made the pay¬ 
ments required pursuant to §1120.71 
for the preceding month; 

(b) Add an amount equal to the sum 
of the deductions to be made for loca¬ 
tion adjustments pursuant to 
§ 1120.75; 

(c) Add an amount equal to not less 
than one-half of the unobligated bal¬ 


ance on hand in the producer-settle¬ 
ment fund; 

(d) Divide the resulting amount by 
the sum of the following for all han¬ 
dlers included in such computations; 

(1) The total hundredweight of pro¬ 
ducer milk; and 

(2) The total hundredweight for 
which a value is computed pursuant to 
§ 1120.60(f); and 

(e) Subtract not less than 4 cents 
nor more than 5 cents. The result 
shall be the “weighted average price.” 

(f) Subtract from the weighted aver¬ 
age price the withholding rate for the 
adveristing and promotion program as 
computed in § 1120.121(e). The result 
shall be the “uniform price” for milk 
received from producers. 

2. In § 1120.71, paragraph (a)(2)(ii) is 
revised to read as follows: 

§ 1120.71 Payments to the producer-settle¬ 
ment fund. 

(a) • • • 

( 2 ) • • • 

(ii) The value at the weighted aver¬ 
age price applicable at the location of 
the plant from which received of other 
source milk for which a value is com¬ 
puted pursuant to § 1120.60(f). 

• • • * • 

3. In § 1120.75, paragraph (b) is re¬ 
vised to read as follows: 


§1120.112 Term of office. 

The term of office of each person 
who is a member of the Agency on 
June 30, 1979, shall expire on that 
date. Thereafter, the term of office of 
each member of the Agency shall be 
one year or until a replacement is des¬ 
ignated by the cooperative association 
or is otherwise appropriately elected. 

6. In §1120.113, paragraph (c)(1) is 
revised to read as follows: 

§ 1120.113 Selection of Agency members. 

• • • • * 

(c> • • • 

(1) Promptly after the effective date 
of this amending order, and annually 
thereafter, the market administrator 
shall give notice to participating pro¬ 
ducer members of such cooperatives 
and participating nonmember produc¬ 
ers of their opportunity to nominate 
one or more Agency representatives, 
as the case may be, and also shall 
specify the number of representatives 
to be selected. 

• • • • • 

7. In § 1120.116, paragraph (d) is re¬ 
vised to read as follows: 

§ 1120.116 Duties of the Agency. 


§ 1120.75 Plant location adjustments for 
producers and on nonpool milk. 


(b) For purposes of computations 
pursuant to §§ 1120.71 and 1120.72 the 
weighted average price shall be adjust¬ 
ed at the rates set forth in § 1120.52 
applicable at the location of the non¬ 
pool plant from which the milk was re¬ 
ceived (but not to be less than the 
Class III price). 

4. In § 1120.76, paragraph (a)(4) is re¬ 
vised to read as follows: 

§ 1120.76 Payments by handler operating 
a partially regulated distributing plant. 

• • • * • 

(a) • • • 

(4) Multiply the remaining pounds 
by the difference between the Class I 
price and the weighted average price, 
both prices to be applicable at the lo¬ 
cation of the partially regulated dis¬ 
tributing plant (except that the Class 
I price and the weighted average price 
shall not be less than the Class III 
price): and 

• • • • * 

5. Section 1120.112 is revised to read 
as follows: 


(d) Prepare and submit to the Secre¬ 
tary for approval before each January 
through June and July through De¬ 
cember period a budget showing the 
projected amounts to be collected 
during the period and how sudh funds 
are to be dispersed by the Agency. 


8. In §1120.120, paragraphs (b) and 

(c) are revised to read as follows: 

§ 1120.120 Procedure for requesting re¬ 
funds. 


(b) Except as provided in paragraph 

(c) of this section, the request must be 
submitted during the month of April 
for milk to be marketed during the fol¬ 
lowing July through December period 
and during the month of October for 
milk to be marketed during the follow¬ 
ing January through June period. 

(c) Upon first acquiring producer 
status under this part, a dairy farmer 
may, upon application filed with the 
market administrator pursuant to 
paragraph (a) of this section, be eligi¬ 
ble for refund on all marketings 
against which an assessment is with¬ 
held as follows: 

(1) If he acquires producer status 
during the months of April through 
September and files an application 
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with the market administrator by the 
end of the month immediately follow¬ 
ing the month in which he acquires 
producer status, he shall be eligible 
for refund on all his marketings 
against which an assessment in with¬ 
held beginning with his first delivery 
and extending through the following 
month of December; or 

(2) If he acquires producer status 
during the months of October through 
March and files an application with 
the market administrator by the end 
of the month immediately following 
the month in which he acquires pro¬ 
ducer status, he shall be eligible for 
refund on all his marketings against 
which an assessment is withheld be¬ 
ginning with his first delivery and ex¬ 
tending through the following month 
of June, ch 

9. In §1120.121, paragraph (a), the 
introductory text of paragraph (b), 
paragraphs (b) (2) and (3) v and para¬ 
graph (c) are revised and new para¬ 
graphs (e) and (f) are added to read as 
follows: 

§1120.121 Duties of the market adminis¬ 
trator. 


(a) Promptly after the effective date 
of this amending order, and annually 
thereafter, conduct a referendum to 
determine representation on the 
Agency pursuant to § 1120.113(c). 

(b) Set aside into an advertising and 
promotion fund, separately accounted 
for, an amount equal to the withhold¬ 
ing rate for the month as set forth in 
paragraph (d) of this section times the 
amount of producer milk included in 
the uniform price computation for 
such month. The amount set aside 
shall be disbursed as follows: 


(2) Refund to producers the 
amounts of mandatory checkoff for 
advertising and promotion programs 
required under authority of State law 
applicable to such producer, but not in 
amounts that exceed the rate per hun¬ 
dredweight determined pursuant to 
paragraph (e) of this section on the 
volume of milk pooled by any such 
producer for which deductions were 
made pursuant to this paragraph. 

(3) After the end of each month, 
make a refund to each producer who 
has made application for such refund 

• pursuant to § 1120.120. Such refund 
shall be computed by multiplying the 
rate specified in paragraph (e) of this 
section times the hundredweight of 
such producer’s milk pooled for which 
deductions were made pursuant to this 
paragraph for such month, less the 
amount of any refund otherwise made 
to the producer pursuant to paragraph 
(b)(2) of this section. 


(c) Promptly after the effective date 
of this amending order, and thereafter 
with respect to new producers, for¬ 
ward to each producer a copy of the 
provisions of the advertising and pro¬ 
motion program (§§1120.110 through 
1120.122). 

• * • • • 

(e) As soon as possible after the be¬ 
ginning of each year, compute the rate 
of withholding as follows: 

(1) Compute a simple annual average 
of the monthly weighted average 
prices (the uniform prices plus 5 cents 
for months prior to July 1979) for the 
preceding year for each of the follow¬ 
ing milk orders: Wichita. Kansas; 
Memphis, Tennessee (weighted aver¬ 
age price for the market); Fort Smith. 
Arkansas (weighted average price for 
the market); Red River Valley; Okla¬ 
homa Metropolitan; Central Arkansas; 
Lubbock-Plainview. Texas; Texas; 
Texas Panhandle; and Rio Grande 
Valley (Parts 1073, 1097, 1102. 1104, 
1106, 1108, 1120, 1126, 1132 and 1138, 
respectively, of this chapter); 

(2) Compute a simple average of the 
prices resulting from the computa¬ 
tions pursuant to paragraph (e)(1) of 
this section; and 

(3) Multiply the price computed pur¬ 
suant to paragraph (e)(2) of this sec¬ 
tion by 0.8 percent and round to the 
nearest one-half cent. This rate shall 
apply during the 12-month period that 
begins with July of the current year. 

(f) Prior to each April and October, 
notify each producer in WTiting, of the 
opportunity to submit a request for a 
refund as specified in § 1120.120(b) and 
of the withholding rate that will be 
applicable in the immediately follow¬ 
ing period of July through December 
or January through June, as the case 
may be. Each new producer that sub¬ 
sequently enters the market shall be 
notified in writing of the current with¬ 
holding rate. 

PART 1132—MILK IN THE TEXAS 

PANHANDLE MARKETING AREA 

1. Section 1132.61 is revised to read 
as follows: 

§1132.61 Computation of uniform price 

(including weighted average price). 

For each month the market adminis¬ 
trator shall compute the “uniform 
price” (and "weighted average price”) 
for all milk of 3.5 percent butterfat 
content f.o.b. pool plants located 
within 100 miles of the city hall of 
Amarillo. Texas, as follows: 

(a) Combine into one total the 
values computed pursuant to § 1132.60 
for all handlers who made the reports 
prescribed in § 1132.30 for such month, 
except those in default of payments 
required pursuant to § 1132.71 for the 
preceding month; 


(b) Add an amount equal to the sum 
of the location adjustments to be 
made pursuant to § 1132.75; 

(c) Add an amount equal to one-half 
of the unobligated cash balance in the 
producer-settlement fund; 

(d) Divide the resulting amount by 
the sum of the following for all han¬ 
dlers included in these computations: 

(1) The total hundredweight of pro¬ 
ducer milk; and 

(2) The total hundredweight for 
which a value is computed pursuant to 
§ 1132.60(f); and 

(e) Subtract not less than 4 cents 
nor more than 5 cents from the price 
computed pursuant to paragraph (d) 
of this section. The result shall be the 
"weighted average price.” 

(f) Subtract from the weighted aver¬ 
age price the withholding rate for the 
advertising and promotion program as 
computed in § 1132.121(e). The result 
shall be the "uniform price” for milk 
received from producers. 

2. In § 1132.71, paragraph (a)(2)(h) is 
revised to read as follows: 

§ 1132.71 Payments to the producer-settle¬ 
ment fund. 

(a) • • • 

( 2 ) • • * 

(ii) The value at the weighted aver¬ 
age price applicable at the location of 
the plant from which received of other 
source milk for which a value is com¬ 
puted pursuant to § 1132.60(f). 


In § 1132.75, paragraph (b) is revised 
to read as follows: 

§ 1132.75 Plant location adjustments for 
producers and on nonpool milk. 

• * * • • 

(b) For purposes of computations 
pursuant to §§ 1132.71 and 1132.72, the 
weighted average price shall be adjust 
ed at the rates set forth in §1132.52 
applicable at the location of the non¬ 
pool plant from which the milk was re¬ 
ceived (but the resulting price shall 
not be less than the Class III price). 

4. In § 1132.76, paragraph (a)(4) is re¬ 
vised to read as follows: 

§ 1132.76 Payments by handler operating 
a partially regulated distributing plant. 


(a) * • • 

(4) Multiply the remaining pounds 
by the difference between the Class I 
price and the weighted average price, 
both prices to be applicable at the lo¬ 
cation of the partially regulated dis¬ 
tributing plant (except that the Class 
I price and the weighted average price 
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shall not be less than the Class III 
price); and 


5. Section 1132.112 is revised to read 
as follows: 

§ 1132.112. Term of office. 

The term of office of each person 
who is a member of the Agency on 
June 30. 1979, shall expire on that 
date. Thereafter, the term of office of 
each member of the Agency shall be 
one year or until a replacement is des¬ 
ignated by the cooperative association 
or is otherwise appropriately elected. 

6. In §1132.113. paragraph (c)(1) is 
revised to read as follows: 

§ 1132.113 Selection of Agency members. 

• • • • • 

(c) * * • 

(1) Promptly after the effective date 
of this amending order, and annually 
thereafter, the market administrator 
shall give notice to participating pro¬ 
ducer members of such cooperatives 
and participating nonmember produc¬ 
ers of their opportunity to nominate 
one or more Agency representatives, 
as the case may be. and also shall 
specify the number of representatives 
to be selected. 

• • • • • 

7. In §1132.116, paragraph (d) is re¬ 
vised to read as follows: 

§ 1132.116 Duties of the Agency. 


(d) Prepare and submit to the Secre¬ 
tary for approval before each January 
through June and July through De¬ 
cember period a budget showing the 
projected amounts to be collected 
during the period and how such funds 
are to be dispersed by the Agency. 


8. In §1132.120, paragraphs (b) and 
(c) are revised to read as follows: 

§ 1132.120 Procedure for requesting re¬ 
funds. 


(b) Except as provided in paragraph 
(c) of this section, the request must be 
submitted during the month of April 
for milk to be marketed during the fol¬ 
lowing July through December period 
and during the month of October for 
milk to be marketed during the follow¬ 
ing January through June period. 

(c) Upon first acquiring producer 
status under this part, a dairy farmer 
may. upon application filed with the 
market administrator pursuant to 


paragraph (a) of this section, be eligi¬ 
ble for refund on all marketings 
against which an assessment is with¬ 
held as follows: 

(1) If he acquires producer status 
during the months of April through 
September and files an application 
with the market administrator by the 
end of the month immediately follow¬ 
ing the month in which he acquires 
producer status, he shall be eligible 
for refund on all his marketings 
against which an assessment is with¬ 
held beginning with his first delivery 
and extending through the following 
month of December; or 

(2) If he acquires producer status 
during the months of October through 
March and files an application with 
the market administrator by the end 
of the month immediately following 
the month in which he acquires pro¬ 
ducer status, he shall be eligible for 
refund on all his marketings against 
which an assessment is withheld be¬ 
ginning with his first delivery and ex¬ 
tending through the following month 
of June. 

9. In §1132.121, paragraph (a), the 
introductory text of paragraph (b), 
paragraphs (b)(2) and (3), and para¬ 
graph (c) are revised and new para¬ 
graphs (e) and (f) are added to read as 
follows: 

§1132.121 Duties of the market adminis¬ 
trator. 

• • * • • 

(a) Promptly after the effective date 
of this amending order, and annually 
thereafter, conduct a referendum to 
determine representation on the 
Agency pursuant to § 1132.113(c). 

(b) Set aside into an advertising and 
promotion fund, separately accounted 
for, an amount equal to the withhold¬ 
ing rate for the month as set forth in 
paragraph (d) of this section times the 
amount of producer milk included in 
the uniform price computation for 
such month. The amount set aside 
shall be disbursed as follows: 


(2) Refund to producers the 
amounts of mandatory checkoff for 
advertising and promotion programs 
required under authority of State law 
applicable to such producer, but not in 
amounts that exceed the rate per hun¬ 
dredweight determined pursuant to 
paragraph (e) of this section on the 
volume of milk pooled by any such 
producer for which deductions were 
made pursuant to this paragraph. 

(3) After the end of each month, 
make a refund to each producer who 
has made application for such refund 
pursuant to § 1132.120. Such refund 
shall be computed by multiplying the 
rate specified in paragraph (e) of this 


section times the hundredweight of 
such producer’s milk pooled for which 
deductions were made pursuant to this 
paragraph for such month. less the 
amount of any refund otherwise made 
to the producer pursuant to paragraph 
(b)(2) of this section. 

(c) Promptly after the effective date 
of this amending order, and thereafter 
with respect to new producers, for¬ 
ward to each producer a copy of the 
provisions of the advertising and pro¬ 
motion program (§§1132.110 through 
1132.122). 


(e) As soon as possible after the be¬ 
ginning of each year, compute the rate 
of withholding as follows: 

(1) Compute a simple annual average 
of the monthly weighted average 
prices (the uniform prices plus 5 cents 
for months prior to July 1979) for the 
preceding year for each of the follow¬ 
ing milk orders: Wichita. Kansas; 
Memphis, Tennessee (weighted aver¬ 
age price for the market); Fort Smith, 
Arkansas (weighted average price for 
the market); Red River Valley; Okla¬ 
homa Metropolitan; Central Arkansas; 
Lubbock-Plainview. Texas; Texas; 
Texas Panhandle; and Rio Grande 
Valley (Parts 1073, 1097, 1102, 1104, 
1106, 1108, 1120, 1126, 1132 and 1138, 
respectively, of this chapter); 

(2) Compute a simple average of the 
prices resulting from the computa¬ 
tions pursuant to paragraph (e)(1) of 
this section; and 

(3) Multiply the price computed pur-~ 
suant to paragraph (e)(2) of this sec¬ 
tion by 0.8 percent and round to the 
nearest one-half cent. This rate shall 
apply during the 12-month period that 
begins with July of the current year. 

(f) Prior to each April and October, 
notify each producer in writing, of the 
opportunity to submit a request for a 
refund as specified in § 1132.120(b) and 
of the withholding rate that will be 
applicable in the immediately follow¬ 
ing period of July through December 
or January through June, as the case 
may be. Each new producer that sub¬ 
sequently enters the market shall be 
notified in writing of the current with¬ 
holding rate. 


PART 1138—MILK IN THE RIO 
GRANDE VALLEY MARKETING AREA 

1. Section 1138.61 is revised to read 
as follows: 

§1138.61 Computation of uniform price 
(including weighted average price). 

For each month the market adminis¬ 
trator shall compute the “uniform 
price” (and “weighted average price”) 
per hundredweight for milk of 3.5 per¬ 
cent butterfat content received from 
producers as follows: 


FEDERAL REGISTER, VOL 44, NO. 63—FRIDAY, MARCH 30, 1979 





18952 


RULES AND REGULATIONS 


price and the weighted average price, 
both prices to be applicable at the lo¬ 
cation of the partially regulated dis¬ 
tributing plant (except that the Class 
I price and the weighted average price 
shall not be less than the Class III 
price); and 


5. Section 1138.112 is revised to read 
as follows: 

§ 1138.112 Term of office. 

The term of office of each person 
who is a member of the Agency on 
June 30. 1979 shall expire on that 
date. Thereafter, the term of office of 
each member of the Agency shall be 
one year or until a replacement is des¬ 
ignated by the cooperative association 
or is otherwise appropriately elected. 

6. In §1138.113. paragraph (c)(1) is 
revised to read as follows: 

§ 1138.113 Selection of Agency members. 

• • • ♦ • 

(C) * * * 

(1) Promptly after the effective date 
of this amending order, and annually 
thereafter, the market administrator 
shall give notice to participating pro¬ 
ducer members of such cooperatives 
and participating nonmember produc¬ 
ers of their opportunity to nominate 
one or more Agency representatives, 
as the case may be, and also shall 
specify the number of representatives 
to be selected. 


milk to be marketed during the follow¬ 
ing January through June period. 

* (c) Upon first acquiring producer 
status under this part, a dairy farmer 
may. upon application filed with the 
market administrator pursuant to 
paragraph (a) of this section, be eligi¬ 
ble for refund on all marketings 
against which an assessment is with¬ 
held as follows: 

(1) If he acquires producer status 
during the months of April through 
September and files an application 
with the market administrator by the 
end of the month immediately follow¬ 
ing the month in which he acquires 
producer status, he shall be eligible 
for refund on all his marketings 
against which an assessment is with¬ 
held beginning with his first delivery 
and extending through the following 
month of December; or 

(2) If he acquires producer status 
during the months of October through 
March and files an application with 
the market administrator by the end 
of the month immediately following 
the month in which he acquires pro¬ 
ducer status, he shall be eligible for 
refund on all his marketings against 
which an assessment is withheld be¬ 
ginning with his first delivery and ex¬ 
tending through the following month 
of June. 

9. In §1138.121, paragraph (a), the 
introductory text of paragraph (b), 
paragraphs (b)(2) and (3), and para¬ 
graph (c) are revised and new para¬ 
graphs (e) and (f) are added to read as 
follows: 

§1138.121 Duties of the market adminis¬ 
trator. 


(a) Combine into one total the 
values computed pursuant to § 1138.60 
for all handlers who filed the reports 
prescribed by § 1138.30 for the month 
and who made the payments pursuant 
to §§1138.71 and 1138.73 for the pre¬ 
ceding month; 

(b) Add an amount equal to the sum 
of the deductions for location adjust¬ 
ments computed pursuant to § 1138.75; 

(c) Add an amount equal to not less 
than one-half of the unobligated bal¬ 
ance in the producer-settlement fund; 

(d) Divide the resulting amount by 
the sum of the following for all han¬ 
dlers included in these computations: 

(1) The total hundredweight of pro¬ 
ducer milk; and 

(2) The total hundredweight for 
which a value is computed pursuant to 
§ 1138.60(f); and 

(e) Subtract not less than 4 cents 
nor more than 5 cents per hundred¬ 
weight. The result shall be the 
“weighted average price.’* 

(f) Subtract from the weighted aver¬ 
age price the withholding rate for the 
advertising and promotion program as 
computed in § 1138.121(e). The result 
shall be the “uniform price** for milk 
received from producers. 

2. In § 1138.71. paragraph (a)(2)(ii) is 
revised to read as follows: 

§ 1138.71 Payments to the producer-settle¬ 
ment fund. 

(a) * * * 

( 2 ) * * * 

(ii) The value at the weighted aver¬ 
age price applicable at the location of 
the plant from which received of other 
source milk for which a value is com¬ 
puted pursuant to § 1138.60(f). 


3. In § 1138.75, paragraph (b) is re¬ 
vised to read as follows: 

§ 1138.75 Plant location adjustments for 
producers and on nonpool milk. 

• • • • • 

(b) For purposes of computations 
pursuant to §§ 1138.71 and 1138.72, the 
weighted average price shall be adjust¬ 
ed at the rates set forth in §1138.52 
applicable at the location of the non¬ 
pool plant from which the milk was re¬ 
ceived, except that the adjusted 
weighted average price shall not be 
less than the Class III price. 

4. In § 1138.76, paragraph (a)(4) is re¬ 
vised to read as follows: 

§ 1138.76 Payments by handler operating 
a partially regulated distributing plant. 

• • • • • 

(a) * * * 

(4) Multiply the remaining pounds 
by the difference between the Class I 


7. In § 1138.116, paragraph (d) is re¬ 
vised to read as follows: 

§ 1138.116 Duties of the Agency. 

• • • • • 

(d) Prepare and submit to the Secre¬ 
tary for approval before each January 
through June and July through De¬ 
cember period a budget showing the 
projected amounts to be collected 
during the period and how such funds 
are to be dispersed by the Agency. 

• • • • • 

8. In § 1138.120, paragraphs (b) and 

(c) are revised to read as follows: 

§ 1138.120 Procedure for requesting re¬ 
funds. 

• • • • • 

(b) Except as provided in paragraph 

(c) of this section, the request must be 
submitted during the month of April 
for milk to be marketed during the fol¬ 
lowing July through December period 
and during the month of October for 


• • • • * 

(a) Promptly after the effective date 
of this amending order, and annually 
thereafter, conduct a referendum to 
determine representation on the 
Agency pursuant to § 1138.113(c). 

(b) Set aside into an advertising and 
promotion fund, separately accounted 
for, an amount equal to the withhold¬ 
ing rate for the month as set forth in 
paragraph (d) of this section times the 
amount of producer milk included in 
the uniform price computation for 
such month. The amount set aside 
shall be disbursed as follows: 

• • • • • 

(2) Refund to producers the 
amounts of mandatory checkoff for 
advertising and promotion programs 
required under authority of State law 
applicable to such producer, but not in 
amounts that exceed the rate per hun¬ 
dredweight determined pursuant to 
paragraph (e) of this section on the 
volume of milk pooled by any such 
producer for which deductions were 
made pursuant to this paragraph. 
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(3) After the end of each month, 
make a refund to each producer who 
has made application for such refund 
pursuant to §1138.120. Such refund 
shall be computed by multiplying the 
rate specified in paragraph (e) of this 
section times the hundredweight of 
such producer’s milk pooled for which 
deductions were made pursuant to this 
paragraph for such month, less the 
amount of any refund otherwise made 
to the producer pursuant to paragraph 
(b)(2) of this section. 

(c) Promptly after the effective date 
of this amending order, and thereafter 
with respect to new producers, for¬ 
ward to each producer a copy of the 
provisions of the advertising and pro¬ 
motion program (§§1138.110 through 
1138.122). 

• • • • * 

(e) As soon as possible after the be¬ 
ginning of each year, compute the rate 
of withholding as follows: 

(1) Compute a simple annual average 
of the monthly weighted average 
prices (the uniform prices plus 5 cents 
for months prior to July 1979) for the 
preceding year for each of the follow¬ 
ing milk orders: Wichita, Kansas; 
Memphis, Tennessee (weighted aver¬ 
age price for the market); Fort Smith, 
Arkansas (weighted average price for 
the market); Red River Valley; Okla¬ 
homa Metropolitan; Central Arkansas; 
Lubbock-Plainview, Texas; Texas Pan¬ 
handle; and Rio Grande Valley (Parts 
1073, 1097. 1102, 1104, 1106, 1108, 1120, 
1126, 1132 and 1138, respectively, of 
this chapter); 

(2) Compute a simple average of the 
prices resulting from the computa¬ 
tions pursuant to paragraph (e)(1) of 
this section; and 

(3) Multiply the price computed pur¬ 
suant to paragraph (e)(2) of this sec¬ 
tion by 0.8 percent and round to the 
nearest one-half cent. This rate shall 
apply during the 12-month period that 
begins with July of the current year. 

(f) Prior to each April and October, 
notify each producer in writing, of the 
opportunity to submit a request for a 
refund as specified in § 1138.120(b) and 
of the withholding rate that will be 
applicable in the immediately follow¬ 
ing period of July through December 
or January through June, as the case 
may be. Each new producer that sub¬ 
sequently enters the market shall be 
notified in writing of the current with¬ 
holding rate. 

Amendment of Order Provisions 

Which Were Issued on August 29, 

1978 (43 FR 39324), and Which are 

Scheduled To Become Effective on 

September 1. 1979 

The following order provisions shall 
become effective on September 1, 
1979: 


RULES AND REGULATIONS 

PART 1126—MILK IN THE TEXAS 
MARKETING AREA 

1. Section 1126.61 is revised to read 
as follows: 

§1126.61 Computation of uniform price 
(including weighted average price and 
uniform prices for base and excess 
milk). 

(a) The market administrator shall 
comput the ‘‘weighted average price” 
for each month and the “uniform 
price” for each of the months of 
August through February per hun¬ 
dredweight for milk of 3.5 percent but- 
terfat content at pool plants at which 
no location adjustment applies as fol¬ 
lows: 

(1) Combine into one total the 
values computed pursuant to § 1126.60 
for all handlers who filed the reports 
prescribed in § 1126.30 for the month 
and who made the payments pursuant 
to § 1126.71 for the preceding month; 

(2) Add not less than one-fourth of 
the unobligated balance in the produc¬ 
er-settlement fund; 

(3) Add the aggregate of all minus 
location adjustments and subtract the 
aggregate of all plus location adjust¬ 
ments pursuant to § 1126.75; 

(4) Divide the resulting amount by 
the sum of the following for all han¬ 
dlers included in these computations: 

(i) The toal hundredweight of pro¬ 
ducer milk; and 

(ii) The total hundredweight for 
which a value is computed pursuant to 
§ 1126.60(f); and 

(5) Subtract not less than 4 cents 
nor more than 5 cents. The result 
shall be the “weighted average price.” 

(6) For each of the months of 
August through February, subtract 
from the weighted average price com¬ 
puted in paragraph (a)(5) of this sec¬ 
tion the withholding rate for the ad¬ 
vertising and promotion program as 
computed in § 1126.121(e). The result 
shall be the “uniform price” for milk 
received from producers. 

(b) For each of the months of March 
through July, the market administra¬ 
tor shall compute the uniform prices 
per hundredweight for base milk and 
for excess milk, each of 3.5 percent 
butterfat content, as follows: 

(1) Compute the uniform price for 
excess milk by deducting the with¬ 
holding rate for the advertising and 
promotion program as computed in 
§ 1126.121(e) from the class III price 
for the month. 

(2) Compute the uniform price for 
base milk as follows: 

(i) From the amount resulting from 
the computations pursuant to para¬ 
graph (a) (1) through (3) of this sec¬ 
tion. subtract an amount computed by 
multiplying the hundredweight of 
milk specified in paragraph (a)(4)(ii) 
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of this section by the weighted aver¬ 
age price; 

(ii) Subtract an amount computed 
by multiplying the Class III price for 
the month times the hundredweight 
of excess milk; 

(iii) Divide the resulting amount by 
the total hundredweight of base milk 
included in these computations; 

(iv) Subtract not less than 4 cents 
nor more than 5 cents; and 

(v) Subtract the withholding rate for 
the advertising and promotion pro¬ 
gram as computed in § 1126.121(e). 

2. Section 1126.75 is revised as fol¬ 
lows: 

§ 1126.75 Plant location adjustments for 
producers and on nonpool milk. 

(a) In making the payments required 
pursuant to § 1126.73, the uniform 
price and the uniform price for base 
milk for the month shall be adjusted 
by the amount set forth in §1126.52 
according to the location of the plant 
where the milk being priced was re¬ 
ceived. 

(b) For purposes of computing the 

value of other source milk pursuant to 
§1126.71, the weighted average price 
shall be adjusted by the amount set 
forth in § 1126.52 that is applicable at 
the location of the nonpool plant from 
which the milk was received, except 
that the adjusted weighted average 
price shall not be less than the class 
III price. _ 

PART 1073—MILK IN THE WICHITA, 
KANS., MARKETING AREA 

1. Section 1073.61 is revised to read 
as follows: 

§ 1073.61 Computation of uniform price 
(including weighted average price and 
uniform prices for base and excess 
milk). 

(a) The market administrator shall 
compute the “weighted average price” 
for each month and the “uniform 
price” for each of the months of 
August through February per hun¬ 
dredweight of milk of 3.5 percent but¬ 
terfat content as follows: 

(1) Combine into one total the 
values computed pursuant to § 1073.60 
for all handlers who filed the reports 
prescribed by § 1073.30 for the month 
and who made the payments pursuant 
to § 1073.71 for the preceding month; 

(2) Deduct the amount of the plus 
adjustments and add the amount of 
the minus-adjustments, which are ap¬ 
plicable pursuant to § 1073.75; 

(3) Add an amount equal to not less 
than one-half of the unobligated bal¬ 
ance in the producer-settlement fund; 

(4) Divide the resulting amount by 
the sum of the following for all han¬ 
dlers included in these computations: 

(i) The total hundredweight of pro¬ 
ducer milk; and 
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(ii) The total hundredweight for 
which a value is computed pursuant to 
§ 1073.60(f); and 

(5) Subtract not less than 4 cents 
nor more than 5 cents. The result 
shall be the ' weighted average price;” 

(6) For each of the months of 
August through February, subtract 
from the weighted average price the 
withholding rate for the advertising 
and promotion program as computed 
in § 1073.121(e). The result shall be 
the “uniform price” for milk received 
from producers. 

(b) For each of the months of March 
through July, the market administra¬ 
tor shall compute the uniform prices 
per hundredweight for base milk and 
for excess milk, each of 3.5 percent 
butterfat content, as follows: 

(1) Compute the uniform price for 
excess milk by deducting the with¬ 
holding rate for the advertising and 
promotion program as computed in 
§ 1073.121(e) from the class III price 
for the month. 

(2) Compute the uniform price for 
base milk as follows: 

(i) From the amount resulting from 
the computations pursuant to para¬ 
graph (a) (1) through (3) of this sec¬ 
tion, subtract an amount computed by 
multiplying the hundredweight of 
milk specified in paragraph (a)(4)(ii) 
of this section by the weighted aver¬ 
age price; 

(ii) Subtract an amount computed 
by multiplying the class III price for 
the month times the hundredweight 
of excess milk; 

(iii) Divide the resulting amount by 
the total hundredweight of base milk 
included in these computations; 

(iv) Subtract not less than 4 cents 
nor more than 5 cents; and 

(v) Subtract the withholding rate for 
the advertising and promotion pro¬ 
gram as computed in § 1073.121(e). 

2. Section 1073.75 is revised to read 
as follows: 

§ 1073.75 Plant location adjustments for 
producers and on nonpool milk. 

(a) For producer milk received at 
plants located outside zone 1 the uni¬ 
form price and the uniform price for 
base milk shall be increased or de¬ 
creased by an adjustment for each 
such plant at the rates specified in 
§ 1073. 52(a). 

(b) For purposes of computations 
pursuant to §§ 1073.71(a)(2)(ii) and 
1073.72. the weighted average price 
shall be adjusted at the rates set forth 
in § 1073.52. applicable at the location 
of the nonpool plant(s) from which 
the milk was received, except that the 
adjusted weighted average price shall 
not be less than the class III price. 


RULES AND REGULATIONS 

PART 1097—MILK IN THE MEMPHIS, 

TENN., MARKETING AREA 

1. Section 1097.61, paragraph (b) is 
revised as follows: 

§ 1097.61 Computation of uniform price 
for each handler (including uniform 
prices for base milk and excess milk). 

• * • • • 

(b) For each month of March 
through July, the market administra¬ 
tor shall compute for each handler 
with respect to producer milk, a uni¬ 
form price for base milk and for excess 
milk, each of 3.5 percent butterfat 
content, as follows: 

(1) Compute the uniform price for 
excess milk by deducting the with¬ 
holding rate for the advertising and 
promotion program as computed in 
§ 1097.121(e) from the class III price 
for the month. 

(2) Compute the uniform price for 
base milk as follows: 

(i) From the amount resulting from 
the computations pursuant to para¬ 
graph (a) (1) through (3) of this sec¬ 
tion, subtract, for each handler, an 
amount computed by multiplying the 
class III price for the month times the 
hundredweight of excess milk received 
by such handler as producer milk and 
bulk milk received from a handler de¬ 
scribed in § 1097.9(c); 

(ii) Divide the resulting amount by 
the total hundredweight of such han¬ 
dler’s base milk and deduct any frac¬ 
tion of a cent; and 

(iii) Subtract the withholding rate 
for the advertising and promotion pro¬ 
gram as compu ted in § 1097.121(e). 

PART 1102—MILK IN THE FORT 

SMITH, ARK., MARKETING AREA 

1. In §1102.61, paragraph (b) is re¬ 
vised as follows: 

§1102.61 Computation of uniform price 
for each handler (including uniform 
prices for base milk and excess milk). 

• • • • • 

(b) For each month of March 
through July, the market administra¬ 
tor shall compute for each handler 
with respect to milk received from pro¬ 
ducers, a uniform price for base milk 
and for excess milk, each of 3.5 per¬ 
cent butterfat contept, as follows: 

(1) Compute the uniform price for 
excess milk by deducting the with¬ 
holding rate for the advertising and 
promotion program as computed in 
§ 1102.121(e) from the class III price 
for the month. 

(2) Compute the uniform price for 
base milk as follows: 

(i) From the amount resulting from 
the computations pursuant to para¬ 
graphs (a) (1) through (2) of this sec¬ 


tion, subtract, for each handler, an 
amount computed by multiplying the 
class III price for the month times the 
hundredweight of such handler’s 
excess milk; 

(ii) Divide the resulting amount by 
the total hundredweight of such han¬ 
dler’s base milk, and deduct any frac¬ 
tion of a cent; and 

(iii) Subtract the withholding rate 
for the advertising and promotion pro¬ 
gram as computed in § 1102.121(e). 

PART 1104—MILlTlN THE RED RIVER 
VALLEY MARKETING AREA 

1. Section 1104.61 is revised as fol¬ 
lows: 

§1104.61 Computation of uniform price 
(including weighted average price and 
uniform prices for base and excess 
milk). 

(a) The market administrator shall 
compute the weighted average price 
for each month and the uniform price 
for each of the months of August 
through February per hundredweight 
of milk of 3.5 percent butterfat con¬ 
tent as follows: 

(1) Combine into one total the 
values computed pursuant to § 1104.60 
for all handlers who filed the reports 
prescribed by §1104.30 for the month 
and who made the payments pursuant 
to §§1104.71 and 1104.73 for the pre¬ 
ceding month; 

(2) Add an amount equal to the total 
value of the location adjustments com¬ 
puted pursuant to § 1104.75; 

(3) Add an amount equal to not less 
than one-half of the unobligated bal¬ 
ance in the producer-settlement fund; 

(4) Divide the resulting amount by 
the sum of the following for all han¬ 
dlers included in these computations: 

(i) The total hundredweight of pro¬ 
ducer milk; and 

(ii) The total hundredweight for 
which a value is compted pursuant to 
§ 1104.60(f); and 

(5) Subtract not less than 4 cents 
nor more than 5 cents. The result 
shall be the “weighted average price.” 

(6) For each of the months of 
August through February, subtract 
from the weighted average price the 
withholding rate for the advertising 
and promotion program as computed 
in § 1104.121(e). The result shall be 
the “uniform price” for milk received 
from producers. 

(b) For each of the months of March 
through July, the market administra¬ 
tor shall compute the uniform prices 
per hundredweight for base milk and 
for excess milk, each of 3.5 percent 
butterfat content as follows: 

(1) Compute the uniform price for 
excess milk by deducting the with¬ 
holding rate for the advertising and 
promotion program as computed in 
§ 1104.121(e) from the Class III price 
for the month. 
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(2) Compute the uniform price for 
bas,e milk as follows: 

Ci) Prom the amount resulting from 
the computations pursuant to para¬ 
graphs (a)(1) through (3) of this sec¬ 
tion, subtract an amount computed by 
multiplying the hundredweight of 
milk specified in paragraph (a)(4)(ii) 
of this section by the weighted aver¬ 
age price; 

(ii) Subtract an amount computed 
by multiplying the Class III price for 
the month times the hundredweight 
of excess milk; 

(iii) Divide the resulting amount by 
the total hundredweight of base milk 
included in these computations; 

(iv) Subtract not less than 4 cents 
nor more than 5 cents; and 

(v) Subtract the withholding rate for 
the advertising and promotion pro¬ 
gram as computed in § 1104.121(e). 

2. Section 1104.75 is revised as fol¬ 
lows: 

§ 1104.75 Plant location adjuHtments for 
producers and on nonpool milk. 

(a) In making payments to producers 
pursuant to § 1104.73 for producer 
milk received at a pool plant, the uni¬ 
form price and the uniform price for 
base milk shall be reduced according 
to the location of the pool plant at the 
rate set forth in § 1104.52(a); 

(b) For the purpose of computations 
pursuant to §§ 1104.71 and 1104.72, the 
weighted average price shall be adjust¬ 
ed at the rate set forth in § 1104.52(a) 
applicable at the location of the non¬ 
pool plant from which the milk was re¬ 
ceived (but not to be less than the 
Class III price); and 

(c) In making payments to producers 
pursuant to § 1104.73 for producer 
milk diverted from a pool plant to a 
nonpool plant, the uniform price and 
the uniform price for base milk shall 
be reduced according to the location of 
the nonpool plant at which the milk is 
received at the rate set forth in 
§ 1104.52(a). 

PART 1106—MILK IN THE OKLAHO¬ 
MA METROPOLITAN MARKETING 

AREA 

1. Section 1106.61 is revised as fol¬ 
lows: 

§1106.61 Computation of uniform price 
(including weighted average price and 
uniform prices for base and excess 
milk). 

(a) The market administrator shall 
compute the “weighted average price” 
for each month and the “uniform 
price" for each of the months of 
August through February per hun¬ 
dredweight for milk of 3.5 percent but- 
terfat content as follows: 

(1) Combine into one total the 
values computed pursuant to § 1106.60 
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for all handlers who made the reports 
prescribed in § 1106.30 and who made 
the payments pursuant to §§1106.71 
and 1106.73 for the preceding month. 

(2) Add the aggregate of the values 
of all allowable location adjustments 
to producers pursuant to § 1106.75. 

(3) Add not less than one-half of the 
cash balance on hand in the producer- 
settlement fund less the total amount 
of the contingent obligations to han¬ 
dlers pursuant to § 1106.72. 

(4) Divide the resulting amount by 
the sum of the following for all han¬ 
dlers included in these computations: 

(i) The total hundredweight of pro¬ 
ducer milk; and 

(ii) The total hundredweight for 
which a value is computed pursuant to 
§ 1106.60(f). 

(5) Subtract not less than 4 cents 
nor more than 5 cents. The result 
shall be the “weighted average price." 

(6) For each of the months of 
August through February, subtract 
from the weighted average price the 
withholding rate for the advertising 
and promotion program as computed 
in § 1106.121(e). The result shall be 
the “uniform price" for milk received 
from producers. 

(b) For each of the months of March 
through July, the market administra¬ 
tor shall compute the uniform prices 
per hundredweight for base milk and 
for excess milk, each of 3.5 percent 
butterfat content, as follows: 

(1) Compute the uniform price for 
excess milk by deducting the with¬ 
holding rate for the advertising and 
promotion program as computed in 
§ 1106.121(e) from the Class III price 
for the month. 

(2) Compute the uniform price for 
base milk as follows: 

(i) From the amount resulting from 
the computations pursuant to para¬ 
graphs (a)(1) through (3) of this sec¬ 
tion, subtract an amount computed by 
multiplying the hundredweight of 
milk specified in paragraph (a)(4)(ii) 
of this section by the weighted aver¬ 
age price; 

(ii) Subtract an amount computed 
by multiplying the Class III price for 
the month times the hundredweight 
of excess milk; 

(iii) Divide the resulting amount by 
the total hundredweight of base milk 
included in these computations; 

(iv) Subtract not less than 4 cents 
nor more than 5 cents; and 

(v) Subtract the withholding rate for 
the advertising and promotion pro¬ 
gram as competed in § 1106.121(e). 

2. Section 1106.75 is revised as fol¬ 
lows: 

§ 1106.75 Plant location adjustments for 
producers and on nonpool milk. 

(a) In making payments to producers 
pursuant to § 1106.73 for producer 
milk received at a pool plant, the uni¬ 
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form price and the uniform price for 
base milk shall be reduced according 
to the location of the pool plant at the 
rates set forth in § 1106.52; 

(b) For the purpose of computations 
pursuant to §§ 1106.71 and 1106.72. the 
weighted average price shall be adjust¬ 
ed at the rates set forth in §1106.52 
applicable at the location of the non- 
pool plant from which the milk was re¬ 
ceived (but not to be less than the 
Class III price); and 

(c) In making payments to producers 

pursuant to § 1106.73 for producer 
milk diverted from a pool plant to a 
nonpool plant, the uniform price and 
the uniform price for base milk shall 
be reduced according to the location of 
the nonpool plant at which the milk is 
received at the rates set forth in 
§ 1106.52._ 

PART 1108—MILK IN THE CENTRAL 
ARKANSAS MARKETING AREA 

1. In § 1108.61, the introductory text 
of paragraph (a) (immediately preced¬ 
ing subparagraph (1)), and paragraph 
(a)(6) and (b) are revised as follows: 

§1108.61 Computation of uniform price 
(including weighted average price and 
base and excess prices). 

(a) The market administrator shall 
compute the weighted average price 
for each month and the uniform price 
for each of the months of August 
through February per hundredweight 
for milk containing 3.5 percent butter- 
fat content as follows: 

• • * • • 

(6) For each of the months of 
August through February, subtract 
from the weighted average price the 
withholding rate for the advertising 
and promotion program as computed 
in § 1108.121(e). The result shall be 
the “uniform price" for milk received 
from producers. 

(b) For each of the months of March 
through July, the market administra¬ 
tor shall compute the uniform prices 
per hundredweight for base milk and 
for excess milk, each of 3.5 percent 
butterfat content, as follows: 

(1) Compute the uniform price for 
excess milk by deducting the with¬ 
holding rate for the advertising and 
promotion program as computed in 
§ 1108.121(e) from the Class III price 
for the month. 

(2) Compute the uniform price for 
base milk as follows: 

(i) From the amount resulting from 
the computations pursuant to para¬ 
graphs (a)(1) through (3) of this sec¬ 
tion, subtract an amount computed by 
multiplying the hundredweight of 
milk specified in paragraph (a)(4)(ii) 
of this section by the weighted aver¬ 
age price; 
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Cii) Subtract an amount computed 
by multiplying the Class III price for 
the month times the hundredweight 
of excess milk; 

(iii) Divide the resulting amount by 
the total hundredweight of base milk 
included in these computations; 

(iv) Subtract not less than 4 cents 
nor more than 5 cents; and 

(v) Subtract the withholding rate for 
the advertising and promotion pro¬ 
gram as computed in § 1108.121(e). 


PART 1120—MILK IN THE LUBBOCK- 

PLAINVIEW, TEX., MARKETING 

AREA 

1. Section 1120.61 is revised as fol¬ 
lows: 

§1120.61 Computation of uniform price 
(including weighted average price and 
uniform prices for base and excess 
milk). 

(a) The market administrator shall 
compute the weighted average price 
for each month and the uniform price 
for each of the months of August 
through February per hundredweight 
for milk of 3.5 percent butterfat con¬ 
tent as follows: 

(1) Combine into one total the 
values computed pursuant to § 1120.60 
for all pool handlers who made the re¬ 
ports prescribed in § 1120.30 for the 
month and who have made the pay¬ 
ments required pursuant to §1120.71 
for the preceding month; 

(2) Add an amount equal to the sum 
of the deductions to be made for loca¬ 
tion adjustments pursuant to 
§1120.75; 

(3) Add an amount equal to not less 
than one-half the unobligated balance 
on hand in the producer-settlement 
fund; 

(4) Divide the resulting amount by 
the sum of the following for all han¬ 
dlers included in such computations: 

(i) The total hundredweight of pro¬ 
ducer milk; and 

(ii) The total hundredweight for 
which a value is computed pursuant to 
§ 1120.60(f); and 

(5) Subtract not less than 4 cents 
nor more than 5 cents. The result 
shall be the “weighted average price.” 

(6) For each of the months of 
August through February, subtract 
from the weighted average price the 
withholding rate for the advertising 
and promotion program as computed 
in § 1120.121(e). The result shall be 
the “uniform price” for milk received 
from producers. 

(b) For each of the months of March 
through July, the market administra¬ 
tor shall compute the uniform prices 
per hundredweight for base milk and 
for excess milk, each of 3.5 percent 
butterfat content, as follows: 

(1) Compute the uniform price for 
excess milk by deducting the with¬ 
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holding rate for the advertising and 
promotion program as computed in 
§ 1120.121(e) from the class III price 
for the month. 

(2) Compute the uniform price for 
base milk as follows: 

(i) From the amount resulting from 
the computations pursuant to para¬ 
graph (a)(1) through (3) of this sec¬ 
tion, subtract an amount computed by 
multiplying the hundredweight of 
milk specified in paragraph (a)(4)(H) 
of this section by the weighted aver¬ 
age price; 

(ii) Subtract an amount computed 
by multiplying the Class III price for 
the month times the hundredweight 
of excess milk; 

(iii) Divide the resulting amount by 
the total hundredweight of base milk 
included in these computations; 

(iv) Subtract not less than 4 cents 
nor more than 5 cents; and 

(v) Subtract the withholding rate for 
the advertising and promotion pro¬ 
gram as computed in § 1120.121(e). 

2. Section 1120.75 is revised as fol¬ 
lows: 

§1120.75 Plant location adjustments for 
producers and on nonpool milk. 

(a) The uniform price and the uni¬ 
form price for base milk to be paid for 
milk which is received from producers 
at pool plants located either outside 
the State of Texas or within the State 
but north of the counties of Parmer, 
Castro, Swisher. Briscoe, Hall, and 
Childress and 100 miles or more from 
the city hall of Lubbock, Tex., by the 
shortest hard-surfaced highway dis¬ 
tance as determined by the market ad¬ 
ministrator shall be reduced at the 
rate set forth in the table contained in 
§ 1120.52 according to the location of 
the pool plant at which such milk was 
received from producers; and 

(b) For purposes of computations 
pursuant to §§ 1120.71 and 1120.72 the 
weighted average price shall be adjust¬ 
ed at the rates set forth in §1120.52 
applicable at the location of the non¬ 
pool plant from which the milk was re¬ 
ceived (but not to be less than the 
class III price). 

PART 1132—MILK IN THE TEXAS 
PANHANDLE MARKETING AREA 

1. Section 1132.61 is revised as fol¬ 
lows: 

§1132.61 Computation of uniform price 
(including weighted average price and 
uniform prices for base and excess 
milk). 

(a) The market administrator shall 
compute the “weighted average price” 
for each month and the “uniform 
price” for each of the months of 
August through February per hun¬ 
dredweight for milk of 3.5 percent but¬ 
terfat content f.o.b. pool plants locat¬ 


ed within 100 miles of the City Hall of 
Amarillo, Tex., as follows: 

(1) Combine into one total the 
values computed pursuant to § 1132.60 
for all handlers who made the reports 
prescribed in § 1132.30 for such month, 
except those in default of payments 
required pursuant to §1132.71 for the 
preceding month; 

(2) Add an amount equal to the sum 
of the location adjustments to be 
made pursuant to § 1132.75; 

(3) Add an amount equal to one-half 
of the unobligated cash balance in the 
producer-settlement fund; 

(4) Divide the resulting amount by 
the sum of the following for all han¬ 
dlers included in these computations: 

(i) The total hundredweight of pro¬ 
ducer milk; and 

(ii) The total hundredweight for 
which a value is computed pursuant to 
§ 1132.60(f); and 

(5) Subtract not less than 4 cents 
nor more than 5 cents. The result 
shall be the “weighted average price.” 

(6) For each of the months of 
August through February, subtract 
from the weighted average price the 
withholding rate for the advertising 
and promotion program as computed 
in § 1132.121(e). The result shall be 
the “uniform price” for milk received 
from producers. 

(b) For each of the months of March 
through July, the market administra¬ 
tor shall compute the uniform prices 
per hundredweight for base milk and 
for excess milk, each of 3.5 percent 
butterfat content, as follows: 

(1) Compute the uniform price for 
excess milk by deducting the with¬ 
holding rate for the advertising and 
promotion program as computed in 
§ 1132.121(e) from the class III price 
for the month. 

(2) Compute the uniform price for 
base milk as follows: 

(i) From the amount resulting from 
the computations pursuant to para¬ 
graph (a) (1) through (3) of this sec¬ 
tion, subtract an amount computed by 
multiplying the hundredweight of 
milk specified in paragraph (a)(4)(ii) 
of this section by the weighted aver¬ 
age price; 

(ii) Subtract an amount computed 
by multiplying the Class III price for 
the month times the hundredweight 
of excess milk; 

(iii) Divide the resulting amount by 
the total hundredweight of base milk 
included in these computations; 

(iv) Subtract not less than 4 cents 
nor more than 5 cents; and 

(v) Subtract the withholding rate for 
the advertising and promotion pro¬ 
gram as computed in § 1132.121(e). 

2. Section 1132.75 is revised as fol¬ 
lows: 
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§ 1132.75 Plant location adjustments for 
producers and on nonpool milk. 

(a) In making payment pursuant to 
§ 1132.73 the uniform price and the 
uniform price for base milk to be paid 
for milk which is received from pro¬ 
ducers at a pool plant located 100 
miles or more from the City Hall. 
Amarillo, Tex., by the shortest hard¬ 
surfaced highway distance as deter¬ 
mined by the market administrator 
shall be reduced at the rate set forth 
in the following schedule according to 
the location of the pool plant where 
such milk is received from producers: 

Rate per 
hundred- 
weight 
(cents) 

Distance from the Amarillo City Hall 

(miles): 

100 but less than 110. 15.0 

For each additional 10 miles or frac¬ 
tion thereof an additional.. 1.5 

(b) For purposes of computations 
pursuant to §§ 1132.71 and 1132.72, the 
weighted average price shall be adjust¬ 
ed at the rates set forth in §1132.52 
applicable at the location of the non¬ 
pool plant from which the milk was re¬ 
ceived (but the resulting price shall 
not be less than the class III price.) 

PART 1138—MILK IN THE RIO 
GRANDE VALLEY MARKETING AREA 

1. Section 1138.61 is revised as fol¬ 
lows: 

§1138.61 Computation of uniform price 
(including weighted average price and 
uniform prices for base and excess 
milk). 

(a) The market administrator shall 
compute the “weighted average price” 
for each month and the “uniform 
price” for each of the months of 
August through February per hun¬ 
dredweight for milk of 3.5 percent but- 
terfat, content as follows: 

(1) Combine into one total the 
values computed pursuant to § 1138.60 
for all handlers who filed the reports 
prescribed by § 1138.30 for the month 
and who made the payments pursuant 
to §§1138.71 and 1138.73 for the pre¬ 
ceding month; 

(2) Add an amount equal to the sum 
of the deductions for location adjust¬ 
ments computed pursuant to § 1138.75: 

(3) Add an amount equal to not less 
than one-half of the unobligated bal¬ 
ance in the producer-settlement fund; 

(4) Divide the resulting amount by 
the sum of the following for all han¬ 
dlers included in these computations: 

(i) The total hundredweight of pro¬ 
ducer milk; and 

(ii) The total hundredweight for 
which a value is computed pursuant to 
§ 1138.60(f); and 

(5) Subtract not less than 4 cents 
nor more than 5 cents. The result 
shall be the “weighted average price.” 
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(6) For each of the months of 
August through February, subtract 
from the weighted average price the 
withholding rate for the advertising 
and promotion program as computed 
in § 1138.121(e). The result shall be 
the “uniform price” for milk received 
from producers. 

(b) For each of the months of March 
through July, the market administra¬ 
tor shall compute the uniform prices 
per hundredweight for base milk and 
for excess milk, each of 3.5 percent 
butterfat content, as follows; 

(1) Compute the uniform price for 
excess milk by deducting the with¬ 
holding rate for the advertising and 
promotion program as computed in 
§ 1138.121(e) from the Class III price 
for the month. 

(2) Compute the uniform price for 
base milk as follows; 

(i) From the amount resulting from 
the computations pursuant to para¬ 
graph (a)(1) through (3) of this sec¬ 
tion, subtract an amount computed by 
multiplying the hundredweight of 
milk specified in paragraph (a)(4)(ii) 
of this section by the weighted aver¬ 
age price; 

(ii) Subtract an amount computed 
by multiplying the Class III price for 
the month times the hundredweight 
of excess milk; 

(iii) Divide the resulting amount by 
the total hundredweight of base milk 
included in these computations; 

(iv) Subtract not less than 4 cents 
not more than 5 cents; and 

(v) Subtract the withholding rate for 
the advertising and promotion pro¬ 
gram as computed in § 1138.121(e) 

2. Section 1138.75 is revised as fol¬ 
lows: 

§ 1138.75 Plant location adjustments for 
producers and on nonpool milk. 

(a) For producer milk received at 
pool plants located in zones II and III 
or at pool plants located outside the 
marketing area and more than 100 
miles, as determined by the market ad¬ 
ministrator, from the nearest of the 
county courthouses in El Paso County, 
Tex., or Bernalillo, or Santa Fe Coun¬ 
ties, N. Mex., there shall be deducted 
from the uniform price and the uni¬ 
form price for base milk an adjust¬ 
ment for each such plant for milk at 
the rates specified pursuant to 
§ 1138.52. 

(b) For purposes of computations 
pursuant to §§ 1138.71 and 1138.72, the 
weighted average price shall be adjust¬ 
ed at the rates set forth in §1138.52 
applicable at the location of the non¬ 
pool plant from which the milk was re¬ 
ceived, except that the adjusted 
weighted average price shall not be 
less than the Class III price. 
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(Secs. 1-19. 48 Stat. 31. as amended; 7 U.S.C. 
601-674) 

Signed at Washington, D.C., on 
March 27, 1979. 

P. R. “Bobby” Smith, 
Assistant Secretary for Market¬ 
ing and Transportation Serv¬ 
ices. 

(FR Doc. 79-9754 FUed 3-29-79; 8:45 am] 


[3410-15-M] 

CHAPTER XVII—RURAL 
ELECTRIFICATION ADMINISTRATION 

PART 1701—PUBLIC INFORMATION 

Appendix A—REA Bulletins 

AGENCY: Rural Electrification Ad¬ 
ministration. 

ACTION: Final rule. 

SUMMARY: The Rural Electrification 
Administration hereby amends Appen¬ 
dix A—REA Bulletins to provide for 
the issuance of a supplement to REA 
Bulletin 345-13. REA Specification for 
Telephone Cable for aerial and Under¬ 
ground Duct Applications (PE-22), 
and a supplement to REA Bulletin 
345-14, REA Specification for Tele¬ 
phone Cables for Direct Burial (PE- 
23). REA Specification PE-22 has been 
revised to add paragraph 27.213, “At¬ 
tenuation,” under paragraph 27.2, 
“Capability Tests.” REA Specification 
PE-23 has been revised to add para¬ 
graph 27.213, “Crosstalk.” under para¬ 
graph 27.2, “Capability Tests.” 

Manufacturers of these types of 
products have established quality as¬ 
surance procedures which measure at¬ 
tenuation and crosstalk parameters on 
a “capability basis.” These two param¬ 
eters were inadvertently omitted from 
PE-22 and PE-23. Since the purpose of 
this supplement is to correct that 
oversight and recognize procedures al¬ 
ready being practiced, notice and 
public procedure thereon was deter¬ 
mined to be impracticable and unnec¬ 
essary. 

EFFECTIVE DATE: March 30. 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Joseph M. Flanigan, Director, 
Telephone Operations and Stand¬ 
ards Division, Rural Electrification 
Administration, room 1355 South, 
U.S. Department of Agriculture, 
Washington, D.C. 20250. telephone 
number 202-447-6985. 

SUPPLEMENTARY INFORMATION: 
In accordance with the spirit of the 
public policy set forth in 5 U.S.C. 553, 
interested persons may submit written 
comments, suggestions, data, or argu¬ 
ments to the Administrator, Rural 
Electrification Administration, U.S. 
Department of Agriculture, Washing- 
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ton. D.C, 20250, Attention: Telephone 
Operations and Standards Division. 
Material thus submitted will be evalu¬ 
ated and acted upon in the same 
manner as if this document were a 
proposal. Until such time as further 
changes are made, the supplements to 
REA Bulletins 345-13 and 345-14 shall 
remain in effect, thus permitting the 
public business to proceed more expe¬ 
ditiously. 

Dated: March 26, 1979. 

John H. Arnesen, 
Acting Assistant 
Administrator—Telephone. 

[FR Doc. 79-9731 Filed 3-29-79; 8:45 am] 


[3410-07-M] 

CHAPTER XVIII—FARMERS HOME 

ADMINISTRATION, DEPARTMENT 
OF AGRICULTURE 

SUBCHAPTER H—PROGRAM REGULATIONS 
PART 1948—RURAL DEVELOPMENT 

Subpart A—Area Development 
Assistance Planning Grants 

Additional Criteria for Selecting 
Grantees 

AGENCY: Farmers Home Administra¬ 
tion, USDA. 

ACTION: Final rule. 

SUMMARY: The Farmers Home Ad¬ 
ministration amends the regulations 
of the Area Development Assistance 
Planning Grant program. This action 
is taken to provide additional criteria 
for selecting grantees. The amend¬ 
ment is intended to make potential ap¬ 
plicants more aware of criteria which 
will be considered in the selection of 
grantees. 

EFFECTIVE DATE: March 30, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Paul R. Kugler. 202-447-2573. 

SUPPLEMENTARY INFORMATION: 
On page 58193 of the Federal Regis¬ 
ter for Wednesday, December 13, 
1978. the Farmers Home Administra¬ 
tion published a notice of proposed 
rulemaking regarding the additional 
criteria for selecting a grantee under 
Section 1948.32 “Grant Selection” of 
Subpart A, Part 1948, Chapter XVIII, 
Title 7 in the Code of Federal Regula¬ 
tions. 

This action is being taken to help 
direct grant funds to those whose ac¬ 
tivities most clearly support the objec¬ 
tives of the program. Since limited 
funds are available for the program, it 
is necessary to provide criteria so that 
those applicants whose efforts best 
support the program and whose orga¬ 


RULES AND REGULATIONS 

nizations can utilize the funds in the 
most effective and efficient manner 
are selected. The purpose of this 
amendment is to give preference to 
those multi-jurisdictional organiza¬ 
tions which have on their policymak¬ 
ing boards direct representation of the 
unemployed, underemployed, those 
with low family income and minorities. 
This provision will not exclude other 
organizations which will provide alter¬ 
native means for securing this partici¬ 
pation in the decisionmaking process 
of the organization. 

FmHA received 22 responses to the 
December 13, 1978, publication as of 
February 8, 1979. These comments 
were seriously considered. The follow¬ 
ing major concerns were mentioned by 
the respondents: 

1. Impossibility of meeting conflict¬ 
ing Federal regulations and board 
composition; Areawide planning bodies 
that are currently designated as Eco¬ 
nomic Development Districts (EDD) 
by the Economic Development Admin¬ 
istration. automatically meet the pro¬ 
posed regulation. Planning bodies 
without this designation will be con¬ 
sidered on a case-by-case basis. 

2. Priority automatically eliminates 
regional councils from consideration; 
Regional councils are not automatical¬ 
ly eliminated from consideration. The 
board requirement is just one of 10 se¬ 
lection criteria by which the merits of 
individual proposals can be judged on 
a case-by-case basis. 

3. State governments mandate local 
board composition, which limits voting 
membership to elected officials; When 
state governments mandate local 
board composition, alternative meth¬ 
ods for securing desired representation 
will be considered on a case-by-case 
basis. 

4. The proposed rule is discriminato¬ 
ry because it does not apply to states, 
cities, towns, etc.; The rule is not dis¬ 
criminatory because it does not pro¬ 
vide states, cities, or towns with an 
unfair advantage in the grant selec¬ 
tion process. The combination of selec¬ 
tion criteria will ultimately determine 
the grant recipient. 

5. Focus of rulemaking should be on 
performance in meeting citizen parti- 
pation requirements, not on board 
composition; The grant selection crite¬ 
ria provides a balance between the de¬ 
sired performance and the procedures 
designed to achieve the performance 
goals. The regulation explicitly en¬ 
courages significant participation in 
the decisionmaking process by the un¬ 
employed. underemployed, low 
income, and minority members of the 
community. 

6. Local elected officials represent all 
the people; While this is true as a defi¬ 
nition of the traditional responsibility 
of public officials, it says nothing 
about the process of citizen participa¬ 


tion. which enables the officials to 
represent the views of their constitu¬ 
ents. The regulation is intended to en¬ 
courage a strong participatory role for 
all segments of the community in the 
planning process which will affect 
their future. 

It is not the intention of FmHA to 
discriminate, provide unfair advan¬ 
tage. nor capriciously intrude on the 
local decisionmaking process. The 
intent of the rule is to provide an addi¬ 
tional guideline which encourages citi¬ 
zen participation, especially by the low 
income family, underemployed, unem¬ 
ployed. and minority groups in our so¬ 
ciety. Citizen participation is required 
by § 1948.32(d) of the regulations. It is 
the responsibility of the applicant to 
ensure that the views of the citizens 
are solicited and carefully considered 
in the planning process. This partici¬ 
pation can be achieved through the 
use of advisory committees or other 
such means (e.g., direct participation) 
which will accomplish the objective of 
citizen participation. 

Therefore, § 1948.32(j) is added and 
reads as follows; 

§ 1948.32 Grant Selection 


(j) In the case of multi-jurisdictional 
applicants the extent to which the un¬ 
employed, the underemployed, those 
with low family incomes and minor¬ 
ities directly participate on the policy¬ 
making board of the organization. 

(7 U.S.C. 1989. delegation of authority by 
Sec. of Agri.. 7 CFR 2.23 delegation of au¬ 
thority by the Asst. Sec. for Rural Develop¬ 
ment, 7 CFR 2.70). 

Dated: March 15. 1979. 

James E. Thornton. 

Associate Administrator, 
Farmers Home Administration. 

[FR Doc. 79-9633 Filed 3-29-79; 8:45 am] 


[3410-34-M] 

Title 9—Animals and Animal Products 

CHAPTER I—ANIMAL AND PLANT 
HEALTH INSPECTION SERVICE, DE¬ 
PARTMENT OF AGRICULTURE 

SUBCHAPTER D—EXPORTATION AND IMPOR¬ 
TATION OF ANIMALS (INCLUDING POUL¬ 
TRY) AND ANIMAL PRODUCTS 


FEDERAL REGISTER, VOL. 44, NO. 63— FRIDAY, MARCH 30, 1979 








PART 92—IMPORTATION OF CER¬ 
TAIN ANIMALS AND POULTRY 
AND CERTAIN ANIMALS AND 
POULTRY PRODUCTS; INSPECTION 
AND OTHER REQUIREMENTS FOR 
CERTAIN MEANS OF CONVEY¬ 
ANCE AND SHIPPING CONTAINERS 
THEREON 

Importation of Birds 

AGENCY: Animal and Plant Health 
Inspection Service, USDA. 

ACTION: Final rule. 

SUMMARY: This document prohibits, 
until further notice, the importation 
of certain birds into the United States 
except through USDA quarantine 
facilities. This action is necessary to 
protect poultry of the United States 
from exotic Newcastle disease, a dan¬ 
gerous communicable disease of poul¬ 
try and other birds. The effect of this 
action is to prohibit, for a temporary 
period, the entry of birds through ap¬ 
proved quarantine facilities. 

EFFECTIVE DATE: March 27. 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

E. C. Sharman, Senior Staff Veterin¬ 
arian, Import-Export Staff, APHIS, 
VS, Room 821, Federal Building. Hy- 
attsville, MD 20782. 301-436-8530. 

SUPPLEMENTARY INFORMATION: 
On March 17. 1972, a notice of declara¬ 
tion of emergency because of the ex¬ 
istence of exotic Newcastle disease in 
the United States was published in the 
Federal Register (37 FR 5649). 

Several outbreaks of the disease 
have recently occurred in California, 
Arizona, Nevada and Florida. The De¬ 
partment has evidence which supports 
the proposition that exotic Newcastle 
disease has been disseminated into the 
United States from lots of birds which 
have been in privately owned ap¬ 
proved quarantine facilities. Also, it 
appears that owners of such facilities 
or their employees may have carried 
the disease from their approved quar¬ 
antine facilities to birds in the United 
States. The Department believes that 
the present standards for approval 
and handling procedures for privately- 
owned quarantine facilities may be in¬ 
adequate. particularly with regard to 
the security and operational practices 
at such facilities. 

Additionally, exotic Newcastle dis¬ 
ease appears to be reaching epidemic 
proportions worldwide. There has 
been a significant increase in the 
number of imported birds in such ap¬ 
proved quarantine facilities w r hich 
have been diagnosed as having exotic 
Newcastle disease. Since October 1, 
1978, 24 lots of birds from 12 different 
countries have been diagnosed as 
having exotic Newcastle disease as 
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compared to 15 lots in which the dis¬ 
ease was diagnosed during all of fiscal 
year 1978. 

In view of the aforementioned situa¬ 
tion, the Animal and Plant Health In¬ 
spection Service, which is responsible 
for protecting the poultry industry of 
the United States from the introduc¬ 
tion and dissemination into the United 
States of any communicable disease of 
poultry, has determined that it is nec¬ 
essary to prohibit the entry of com¬ 
mercial birds, research birds and zoo¬ 
logical birds through privately-ow'ned, 
approved quarantine facilities. This 
prohibition is expected to be in effect 
for a limited period of time. The De¬ 
partment needs time to review' the 
operational and handling procedures 
for such approved quarantine facilities 
in order to determine w'hat may be 
needed to prevent the entry of exotic 
Newcastle disease into the United 
States. 

The regulations in § 92.11(f) are also 
amended by suspending the coopera¬ 
tive agreements which the Depart¬ 
ment has entered into with importers 
to import birds into the United States 
through approved quarantine facili¬ 
ties. Pursuant to such agreements the 
Department provides services to im¬ 
porters at approved quarantine facili¬ 
ties. and the importers reimburse the 
Department for the costs of such serv¬ 
ices. Such cooperative agreements re¬ 
quire that importers deposit funds 
with the Deputy Administrator equal 
to the approximate cost to the Depart¬ 
ment in furnishing services for two 30- 
day quarantine periods. Further, as 
funds from that amount are obligated, 
the importer, based upon monthly bill¬ 
ings is obligated to restore the deposit 
to its original level. Due to the fact 
that the importation of birds through 
such approved quarantine facilities 
will be prohibited for a limited period 
of time, the regulations provide for 
the suspension of the cooperative 
agreements and for the return of the 
deposit or accounting to the importer 
by the department upon written re¬ 
quest by the importer to the Deputy 
Administrator. Such return of unobli¬ 
gated funds will be made within 60 
days of the receipt of such request by 
the Deputy Administrator, Veterinary 
Services. A 60 day period is necessary 
to take into account the billing proce¬ 
dures. 

The action proposed by these regula¬ 
tions does not affect the importation 
of certain lots consisting of no more 
than two pet birds and which are sub¬ 
ject to requirements established in the 
regulations. The Department has pro¬ 
posed amendments to the regulations 
to strengthen the requirements with 
respect to such birds. The new require¬ 
ments should be issued shortly. In the 
interim the Department does not be¬ 
lieve that the importation of such pet 
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birds constitutes such a risk of dis¬ 
seminating the disease as to warrant 
suspension of their importation. 

The requirements for the importa¬ 
tion of poultry into the United States 
are not affected by these regulations. 
Poultry are not imported through ap¬ 
proved quarantine facilities. Any poul¬ 
try which are required to undergo 
quarantine prior to entry into the 
United States, are quarantined in 
USDA quarantine facilities. The De¬ 
partment believes that the controls ex¬ 
erted at its own quarantine facilities 
are sufficient to insure against the in¬ 
troduction and dissemination of exotic 
Newcastle disease through such facili¬ 
ties. • 

In 1972, the Department expended 
$56 million to eradicate exotic Newcas¬ 
tle disease in California. The Depart¬ 
ment believes that the present situa¬ 
tion is critical enough to warrant the 
drastic measures placed into effect by 
these regulations and that if such 
measures are not taken, the poultry 
industry will be jeopardized. The De¬ 
partment is reviewing the situation 
and it is anticipated that the measures 
taken will be in effect only for a limit¬ 
ed period. 

Accordingly, Part 92. Title 9. Code of 
Federal Regulations, is hereby amend¬ 
ed in the following respects: 

1. In section 92.2, paragraph (b), the 
period is deleted and replaced by a 
semicolon and the following phrase is 
added to read: 

§ 92.2 General prohibitions; exceptions. 

• • • • • 

(b) • • • Provided, That, notwith¬ 
standing the provisions of any other 
regulation in this part, commercial 
birds, zoological birds and research 
birds shall only be imported into the 
United States through a USDA quar¬ 
antine facility. 

2. In section 92.11(f), the first sen¬ 
tence in paragraph (7)(i) is amended 
by adding the following phrase there¬ 
to. 

§92.11 Quarantine requirements. 

• • • • • 

(7)(i) Except as provided in subpara¬ 
graph (iv) of this subparagraph, • * * 


3. In section 92.11(f), a new subpara¬ 
graph (iv) is added to read: 


(iv) Except for importers w r ho have 
birds in approved quarantine facilities, 
or who have birds in transit to the 
United States, (i.e. loaded aboard a 
commercial carrier and en route to the 
United States) on March 27, 1979, any 
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cooperative agreement specified in 
§ 92.11(f)(7)(iii) of the regulations 
which has been entered into between 
the Department and a bird importer is 
suspended. For those importers who 
have birds in approved quarantine 
facilities or in transit to the United 
States, as previously described, on 
March 27, 1979, any cooperative agree¬ 
ment specified in § 92.1 l(f)(7)(iii) is 
suspended at the time such birds leave 
the approved quarantine facility. 
Upon written request to the Deputy 
Administrator. Veterinary Services, by 
the importer, for a return of deposit or 
accounting, the Department shall 
make an accounting of any funds 
which have been deposited with the 
Department pursuant to such sus¬ 
pended cooperative agreement. Any 
unobligated funds shall be returned to 
the importer within 60 days of such 
written request. 

(Sec. 2. 32 Stat. 792. as amended, and sec. 4, 
76 Stat. 130 (21 U.S.C. Ill and 1340. 

These final rules impose restrictions 
on the importation of certain birds 
into the United States in order to pro¬ 
tect poultry of the United States. It 
must be made effective immediately to 
prevent the introduction and dissemi¬ 
nation of exotic Newcastle disease into 
the United States. 

Accordingly, under the administra¬ 
tive procedure provisions of 5 U.S.C. 
553, it is found upon good cause that 
notice and other public procedure with 
respect to these amendments are im¬ 
practicable, and contrary to the public 
interest, and good cause is found for 
making them effective less than 30 
days after publication in the Federal 
Register. 

Done at Washington, D.C., this 27th 
day of March 1979. 

Note.— This final rulemaking is being pub¬ 
lished under emergency procedures as au¬ 
thorized by E. O. 12044 and Secretary's 
Memorandum 1955. It has been determined 
by J. K. Atwell. Assistant Deputy Adminis¬ 
trator, Animal Health Programs. APHIS. 
VS. USDA. that the emergency nature of 
this rulemaking warrants the publication of 
this rule without waiting for public com¬ 
ment. These amendments, as well as the 
complete regulation, will be scheduled for 
review under provisions of E. O. 12044 and 
Secretary’s Memorandum 1955. The review 
will include preparation of an Impact Analy¬ 
sis Statement which will be available from 
Program Services Staff. Room 870. Federal 
Building. 6505 Belcrest Road. Hyattsville. 
Maryland 20782, 301-436-8695. 

M. T. Goff. 

Acting Deputy Administrator, 
Veterinary Services. 

[FR Doc. 79-9994 Filed 3-29-79; 8:45 am] 


RULES AND REGULATIONS 
[6714-01-M] 

Title 12— Banks and Banking 

CHAPTER III—FEDERAL DEPOSIT 
INSURANCE CORPORATION 

SUBCHAPTER A—PROCEDURE AND RULES OF 
PRACTICE 

PART 303—APPLICATIONS, RE- 

QUESTS, SUBMITTALS, AND NO¬ 
TICES OF ACQUISITION 

PART 304—FORMS, INSTRUCTIONS 
AND REPORTS 

PART 328—ADVERTISEMENT OF 
MEMBERSHIP 

Remote Facility Procedures 

AGENCY: Federal Deposit Insurance 
Corporation. 

ACTION: Final Rule: correction. 

SUMMARY: This document corrects a 
final rule relating to remote service fa¬ 
cility procedures (FR Doc. 79-9132) 
published at 44 FR 17995, March 26, 
1979. 

EFFECTIVE DATE: The effective 
date shown in the document previous¬ 
ly published is incorrect; the effective 
date should read April 25, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Roger A. Hood, Assistant General 
Counsel, Federal Deposit Insurance 
Corporation, Washington, D.C. 
20429, 202-389-4628. 

Federal Deposit Insurance 
Corporation, 

Hoyle L. Robinson, 

Acting Executive Secretary. 
[FR Doc. 79-9743 Filed 3-29-79; 8:45 am] 


[6320-01-M] 

Title 14—Aeronautics and Space 

CHAPTER II—CIVIL AERONAUTICS 
BOARD 

SUBCHAPTER B—PROCEDURAL REGULATIONS 

(Regulation PR-199; Amendment No. 2] 

PART 322—AUTOMATIC ENTRY 
PROCEDURES 

Adopted by the Civil Aeronautics 
Board at its office in Washington, 
D.C., March 22, 1979. 

AGENCY: Civil Aeronautics Board. 
ACTION: Final rule. 

SUMMARY: This final rule modifies 
on an emergency basis, the require¬ 
ment in section 401(d)(7)(A) of the 
Federal Aviation Act that the Board 


issue a certificate to an applicant for 
automatic market entry within 60 days 
after the application is filed. This rule 
is necessary so that the Board may 
take any action required by section 
401(d)(7)(D) of the Act to avoid sub¬ 
stantial public harm to the national 
air transportation system. 

DATES: Adopted: March 22. 1979. Ef¬ 
fective: March 26, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Janice L. Charter, Legal Processing 
Division, Bureau of Pricing and Do¬ 
mestic Aviation, Civil Aeronautics 
Board, 1825 Connecticut Avenue 
NW.. Washington, D.C. 20428, 202- 
673-5340. 

SUPPLEMENTARY INFORMATION: 
Section 401(d)(7) of the Federal Avi¬ 
ation Act of 1958, as amended by the 
Airline Deregulation Act of 1978, Pub. 
L. 95-504, established the automatic 
market entry program. Section 
401(d)(7)(D)(i) provides that the 
Board shall, by emergency rule, 
modify the program if it finds that its 
operation is causing substantial public 
harm to the national air transporta¬ 
tion system, the modification proposed 
by the Board is required by the public 
convenience and necessity in order to 
alleviate the harm, and the harm 
cannot be rectified by any reasonably 
available means other than the modi¬ 
fication proposed by the Board. By 
Order 79-3-150 issued simultaneously 
with this rule, the Board found that 
the modification effected by this rule 
meets all of these requirements (44 FR 
18255, March 27, 1979). 

Specifically, the Board found that 
when there is a fundamental and diffi¬ 
cult question of first impression about 
whether an application for automatic 
market entry requires an emergency 
modification of the program and the 
Board does not have enough informa¬ 
tion to resolve responsibly the ques¬ 
tion within the 60 days provided by 
section 401(d)(7)(A), an extension of 
that 60-day period is required by the 
public convenience and necessity to 
avoid substantial public harm to the 
national air transportation system, 
and there is no reasonable alternative 
to such an extension. When the Board 
defers action on an application in ac¬ 
cordance with such an extension, it 
will take final action on the applica¬ 
tion as soon as possible, expediting 
and giving high priority to any pro¬ 
ceedings that are necessary in order to 
resolve the question. 

Since action on the first automatic 
market entry application raising a 
question under section 401(d)(7)(D) 
would otherwise be required by March 
26, 1979, the Board finds that notice 
and public procedure on this amend¬ 
ment are unnecessary, impracticable, 
and contrary to the public interest. 
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and that the amendment may be ef¬ 
fective March 26. 1979. 

The Rule 

Accordingly, the Civil Aeronautics 
Board amends 14 CFR Part 322. Auto¬ 
matic Market Entry Procedures, as fol¬ 
lows: 

Section 322.5 is amended to read: 

§ 322.5 Board action. 

(a) After receiving an application for 
an AME certificate, the Board will 
either issue the certificate applied for, 
or make a negative determination as 
specified in section 401(d)(7) of the 
Act. Except as set forth in paragraph 
(b) of this section. Board action will be 
taken not later than 60 days after the 
date of filing of a waiver under section 
322.4 or, if no waiver is filed, the end 
of the round in which the application 
is filed. 

(b) If. in a proceeding on an AME 
application, a fundamental and diffi¬ 
cult question of first impression is 
raised about the need for an emergen¬ 
cy modification of the AME program 
(section 401(d)(7)(D) of the Act) and 
the Board does not have enough infor¬ 
mation to resolve responsibly the 
question within the time set forth in 
paragraph (a) of this section, the 
Board will instead announce that it is 
briefly postponing final action on the 
application. In such a case, the re¬ 
quirement of section 401(d)(7)(A) of 
the Act that the Board act on the ap¬ 
plication within 60 days is suspended, 
and the Board will act on the applica¬ 
tion as soon as possible, expediting 
and giving high priority to any pro¬ 
ceedings that are necessary in order to 
resolve the question. 

(Sections 204 and 401 of the Federal Avi¬ 
ation Act of 1958. as amended by Pub. L. 95- 
504. 72 Stat. 743 and 754, 92 Stat. 1713: 49 
U.S.C. 1324 and 1371.) 

By the Civil Aeronautics Board: 

Phyllis T. Kaylor, 
Secretary. 

(FR Doc. 79-9641 Filed 3-29-79: 8:45 ami 


[ 6450-01-M] 

Title 18—Conservation of Power and 
Water Resources 

CHAPTER I—FEDERAL ENERGY 
REGULATORY COMMISSION 

SUBCHAPTER A—GENERAL RULES 


RULES AND REGULATIONS 

[Docket No. RM79-32; Order No. 24) 

PART 1—RULES OF PRACTICE AND 
PROCEDURE 

Procedures for Adjustments of Rules 
and Orders Issued by the Federal 
Energy Regulatory Commission 
Under the NGPA 

AGENCY: Federal Energy Regulatory 
Commission. 

ACTION: Final rule. 

SUMMARY: The purpose of this rule 
is to provide, on an interim basis, pro¬ 
cedures whereby any person may seek 
an adjustment from the Commission 
rules and orders, having the effect of 
rules, which are issued under the Nat¬ 
ural Gas Policy Act of 1978. This sec¬ 
tion also makes certain existing Com¬ 
mission procedures applicable to 
review of adjustment decisions. Ad¬ 
justment relief may be granted in the 
form of an exception, exemption, 
modification or rescission to a rule or 
order upon a showing by applicant 
that relief is necessary* to prevent spe¬ 
cial hardship, inequity or unfair distri¬ 
bution of burdens. 

EFFECTIVE DATE: March 22, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Mary Jane Reynolds (Office of Gen¬ 
eral Counsel), Energy Regulatory 
Commission. 825 N. Capitol St. NE., 
Room 8000, Washington, D.C. 20426, 
(202) 275-4283. 

In the matter of procedures for ad¬ 
justments of rules and orders issued 
by the Federal Energy Regulatory 
Commission under the NGPA. Interim 
regulation issued March 22, 1979. 

Background 

The Natural Gas Policy Act (NGPA) 
mandates a new legislative framework 
for many facets of the natural gas in¬ 
dustry. The law affects sales, transmis¬ 
sion and distribution of natural gas. A 
primary effect of the new statute is to 
replace case-by-case adjudication of 
these various aspects of the Natural 
Gas Act with general rules applicable 
to the entire industry. Section 502(c) 
requires the Federal Energy Regula¬ 
tory Commission (Commission) to pro¬ 
vide procedures for obtaining adjust¬ 
ments to these rules and orders imple¬ 
menting the NGPA. Section 502(c) re¬ 
quires the Commission to adopt proce¬ 
dural rules under which any person 
may seek an “adjustment'*—exception, 
exemption, modification or rescis¬ 
sion*—of rules and orders, which have 


•Section 502(c) also requires procedures 
for seeking interpretations of Commission 
rules and orders. 
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the applicability and effect of rules, 
and which are issued under the 
NGPA. Adjustments are to be granted 
to prevent special hardship, inequity 
or unfair distribution of burdens. Sec¬ 
tion 502(c) also requires procedures 
whereby any person aggrieved or ad¬ 
versely affected by the denial of a re¬ 
quest for adjustment may seek the 
Commission review. The rules promul¬ 
gated must establish procedures which 
include “an opportunity for oral pres¬ 
entation of data, views, and argu¬ 
ments." 

It is difficult for the Commission to 
predict, at this time, the number of 
adjustments which may be requested. 
It is equally difficult to determine, in 
the absence of any experience under 
this new statute, the scope and nature 
of the effect that an adjustment may 
have. The proposed regulation estab¬ 
lishes an abbreviated “paper pleading" 
procedure by which the problems can 
be presented to and resolved by the 
Commission Staff. Staff will have au¬ 
thority to deny requests for adjust¬ 
ment. However, where Staff proposes 
to grant relief, in whole or in part, the 
Commission will have 30 days from 
the date of the Staff determination to 
set the matter for Commission review. 

The interim regulation promulgated 
herein provides for administrative 
review of all initial adjustment deci¬ 
sions. The Commission is required by 
section 502(c) to review denials of ad¬ 
justment requests and is exercising its 
discretionary authority to review 
grants of adjustment. Section 502(c) 
clearly requires the Commission to es¬ 
tablish procedures for review of den¬ 
ials of requests for adjustments. “If 
any person is aggrieved or adversely 
affected by the denial of a request for 
adjustment under the preceding sen¬ 
tence, such person may request review 
of such denial . . We note that 
our regulations implementing our au¬ 
thority under section 504(b) of the De¬ 
partment of Energy Organization Act, 
42 U.S.C. 7194(b) (DOE Act), which 
contains similar review language to 
that used here, provide for the Com¬ 
mission to review only denials by the 
Secretary of Energy (Secretary) of ad¬ 
justment requests. The Commission’s 
jurisdiction to review adjustments 
under section 504(b) of the DOE Act 
concerns specific appellate review of 
decisions of another agency. The Com¬ 
mission has no statutory authority to 
expand its review jurisdiction under 
the DOE Act to include decisions by 
the Secretary which grant adjust¬ 
ments. 

However, the Commission’s authori¬ 
ty under the NGPA is broader. Section 
502(c) gives the Commission original 
jurisdiction to grant adjustments from 
its own rules and orders under the 
NGPA. This necessarily includes au¬ 
thority to provide internal procedures 
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for the effective exercise of this juris¬ 
diction. Specifically, section 501(a) of 
the NGPA authorizes the Commission 
to prescribe rules . . as it may find 
necessary or appropriate to carry out 
its functions under [the NGPA]/* 
Therefore, unlike its authority under 
the DOE Act. the Commission’s au¬ 
thority under the NGPA extends to 
review of both grants and denials of 
adjustments. 

The Commission is exercising its au¬ 
thority to review grants of adjust¬ 
ments under the NGPA because it rec¬ 
ognizes that the impact of adjustment 
relief could be very broad, in view of 
the complexity of the new regulatory 
scheme and in view of the fact that 
many persons not previously subject 
to Commission jurisdiction under the 
Natural Gas Act will be directly or in¬ 
directly affected by Commission 
action under the NGPA. At least until 
there is more experience with the 
impact of the NGPA. the Commission 
believes it may be beneficial to under¬ 
take the review of grants of adjust¬ 
ments, in spite of the administrative 
burden that such review will impose 
upon Commission resources. Accord¬ 
ingly, the Commission finds it neces¬ 
sary and appropriate to review, on an 
interim basis, grants of adjustments 
under the NGPA. 

In sum, to carry out our original re¬ 
sponsibilities under section 502(c), we 
are providing that initial decisions by 
Staff are, on application of a person 
aggrieved by a denial of an adjustment 
application, subject to review by the 
Commission. The Commission is exer¬ 
cising its discretionary authority 
under section 501 to permit a person 
aggrieved by a grant of an adjustment 
application to obtain Commission 
review' of the grant. (As discussed 
below, persons who may seek Commis¬ 
sion review must have participated, or 
have sought and been denied an op¬ 
portunity to participate, in the initial 
proceeding.) In addition, the rule per¬ 
mits the Commission, in its discretion, 
to review a grant of an adjustment ap¬ 
plication even if it is uncontested. 

Any person who participates in the 
review proceeding may request a hear¬ 
ing on review. Although the Commis¬ 
sion has not determined that the stat¬ 
ute grants intervenors the right to a 
hearing, the review procedures provide 
that right. The Commission believes, 
consistent with the previous discussion 
concerning review of grants of adjust¬ 
ments and the abbreviated nature of 
the paper pleading procedure for ini¬ 
tial decisions on adjustments, that for 
the present time, providing interve¬ 
nors with the right to request a hear¬ 
ing will further enhance the ability of 
all persons involved in the proceeding 
to fully develop the record for deci¬ 
sion-making purposes. 


RULES AND REGULATIONS 

Summary of the Regulation 

The new procedures for adjustments 
under the NGPA are set forth in a 
new §1.41. Paragraph (a) makes clear 
that the procedures apply to adjust¬ 
ments from rules as well as from 
orders having the effect of rules. The 
procedures do not apply to orders 
issued under sections 301, 302 or 303 of 
the NGPA and do not apply to deter¬ 
minations of just and reasonable rates 
as provided for in sections 104, 106 and 
109 of the NGPA. Certain of the exist¬ 
ing Commission procedural regula¬ 
tions apply to adjustment proceedings. 
Therefore, paragraph (a)(2)(i) pro¬ 
vides that the existing Commission 
regulations concerning the form of 
pleadings, dates for filing, service re¬ 
quirements and other similar provi¬ 
sions apply to these adjustment regu¬ 
lations. Since a proceeding under the 
interim rule is to be conducted almost 
exclusively by Staff, all references to 
“Commission” in the existing rules 
made applicable to this rule under 
paragraph (a)(2)(i), except § 1.14, 
mean “Staff” for purposes of this rule. 

An adjustment proceeding is, gener¬ 
ally, exclusively a paper proceeding. 
Staff does not participate in the pro¬ 
ceeding as a party. Staff’s only role is 
that of decision maker. For purposes 
of the initial application for adjust¬ 
ment “Staff” means the Director of 
the Office of Pipeline and Producer 
Regulation (OPPR) or his designate. 
See paragraph (b)(7). Therefore, it is 
anticipated that the initial applica¬ 
tions for adjustment will be processed 
and decided by OPPR. However, if it is 
determined that an adjustment should 
be granted, the Commission has 30 
days to initiate Commission review of 
Staff’s order. 

Paragraph (c) provides that an ad¬ 
justment proceeding is commenced by 
filing an application for adjustment. 
Any person w'ho believes he or she will 
experience special hardship, inequity 
or unfair distribution of burdens be¬ 
cause of an NGPA rule or order issued 
by the Commission may file a request 
for adjustment. 

Paragraph (d) sets forth the require¬ 
ments for content and service of the 
initial application. The application 
must contain: (1) a complete state¬ 
ment of all relevant facts, including all 
documentary support pertaining to 
the circumstances, act or transaction 
that is the subject of the application; 
(2) a statement of the business reasons 
why the relief should be granted and 
the business consequences that will 
result if the relief is denied; and (3) a 
statement specifying how the denial of 
relief will cause the applicant to suffer 
special hardship, inequity or unfair 
distribution of burdens. The applica¬ 
tion must also set forth the legal basis 
for the relief and the precise nature of 
the relief sought. The applicant must 


serve a copy of the application (or a 
copy with confidential information de¬ 
leted) on each person whom the appli¬ 
cant can reasonably ascertain will sus¬ 
tain a direct and measurable economic 
impact if the adjustment relief is 
granted. The applicant must file with 
its application a certificate of service 
indicating the names and addresses of 
all persons served. Staff may require 
the applicant to make additional serv¬ 
ice. The application must also contain 
a short summary of the relief request¬ 
ed which will be published in the Fed¬ 
eral Register. 

Paragraph (e) establishes the rules 
for intervention. The mere fact that a 
person has been served with the appli¬ 
cation will not automatically make 
such person a party to the proceeding. 
Rather, all persons who wish to par¬ 
ticipate in the proceeding must file a 
petition to intervene. The standards 
for intervention are those set forth in 
§ 1.8 of the Commission’s Rules of 
Practice and Procedure. 

Once Staff has granted a petition to 
intervene, the intervenor has 15 days 
to file a response to the application. 
The applicant is entitled to file a re¬ 
buttal within 15 days of service of the 
filing by the intervenor. 

Generally, these filings—the initial 
application, the intervenor’s response 
and the applicant’s rebuttal—will com¬ 
prise the record which Staff evaluates 
under paragraph (g) to decide a re¬ 
quest for adjustment. Staff may 
obtain additional information if the 
applicant files amended pleadings 
(paragraph (f)) or if Staff requests ad¬ 
ditional information or conducts an in¬ 
vestigation as permitted under para¬ 
graph (g)(2). 

Paragraph (h) codifies the statutory 
criteria for granting adjustment relief: 
special hardship, inequity and unfair 
distribution of burdens. The applicant 
has the burden of establishing the 
need for relief and should the appli¬ 
cant fail to submit sufficient evidence, 
Staff may dismiss the application 
without prejudice. If so. the applicant 
may refile for the same relief at a 
later date. However, if Staff has re¬ 
quested additional material informa¬ 
tion and the applicant has failed to 
supply the information, the applica¬ 
tion may be denied. 

The provisions concerning the order 
deciding the initial application for ad¬ 
justment are found in paragraph (i). 
As stated previously. Staff makes the 
initial decision on adjustments. It is 
reduced to a written order, articulat 
ing the basis for the decision and 
noting any dispute with the factual as¬ 
sertions of the applicant. If Staff fails 
to issue an order rendering a decision 
on an application for adjustment 
within 150 days of the filing of the ap¬ 
plication, applicant may treat the ap¬ 
plication as having been denied. 
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Within 30 days thereafter, it may re¬ 
quest review by the Commission in ac¬ 
cordance with paragraph (j)(l). An 
order issued by Staff which grants an 
adjustment is effective 30 days after it 
is issued unless: (1) a petition for 
review is filed in accordance with para¬ 
graph (j)(l); or (2) the Commission 
directs that the order be reviewed in 
accordance with paragraph (j)(2). 

Any person may seek administrative 
review of the initial decision granting 
or denying a request for adjustment, 
if: (1) that person is aggrieved or ad¬ 
versely affected by that decision: and, 
(2) if that person participated, or 
sought and was denied the opportuni¬ 
ty to participate, in the proceeding 
under this section. In order to seek ju¬ 
dicial review, the administrative 
appeal must first be taken in accord¬ 
ance with paragraph (j). Under the 
rule adopted today, the Commission is 
adapting its existing rules concerning 
review of denials of adjustments of the 
Secretary, codified at 18 CFR § 1.40, to 
apply to requests by aggrieved parties 
for review of initial adjustment deci¬ 
sions under the NGPA. Thus, for pur¬ 
poses of NGPA adjustments, the pro¬ 
visions of 18 CFR § 1.40, as modified in 
paragraph (j). apply both to denials 
and grants of adjustment relief. Staff 
takes the role of the Secretary with 
respect to review in § 1.40. Hence, 
Staff will file the record for the review 
at the Commission level. In § 1.40, 
however, the Secretary is an adverse 
party in all proceedings reviewing den¬ 
ials of adjustments by the Secretary. 
In contradistinction, Staff has discre¬ 
tion to participate as an adversary in 
any review of a denial of an NGPA ad¬ 
justment. Staff may not participate in 
the proceeding as an adverse party 
with respect to the review of a grant 
of adjustment. If the Commission 
orders the review of a Staff order 
granting relief under paragraph 
(i)(3)(iii), but no party petitions for 
review, the procedure will conform as 
far as practicable with proceedings 
under § 1.40. The order directing 
review shall further specify the 
manner in which the proceeding is 
conducted. 

As a general proposition, there are 
no hearings and no discovery in initial 
adjustment proceedings held by Staff. 
However. Staff may direct the confer¬ 
ence be convened in accordance with 
the provisions of paragraph (k). In ad¬ 
dition. any party to any adjustment 
proceeding may file a motion request¬ 
ing an additional procedure or proce¬ 
dural ruling. See paragraph (n). Staff 
has authority to provide additional 
procedures and to make rulings on re¬ 
quests for procedural rulings. See 
paragraph (o). 

The Commission recognizes that cer¬ 
tain applications for adjustment relief 
will contain confidential information. 
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The Commission regulations allow a 
person whose application contains con¬ 
fidential information to request confi¬ 
dential treatment of such information. 
The procedures for doing so are set 
forth in paragraph (1). Any party to 
the proceeding who wishes to obtain 
information supplied on the basis of 
confidentiality may make a request for 
such information under the Freedom 
of Information Act. 

Paragraph (m) allows the applicant 
to make a request for interim relief—a 
stay—pending resolution of the appli¬ 
cation for adjustment on its merits. 
Staff may issue interim relief but the 
Commission may, at any time, on its 
own motion, revoke, modify, rescind or 
stay the interim order. It may take 
any other appropriate action concern¬ 
ing the order granting interim relief. 
Paragraph (m)(2)(D)(ii). 

Paragraph (p) makes clear that all 
actions taken under this section con¬ 
cerning adjustments are made by Staff 
and that no appeals may be taken 
from Staff decisions except for review 
of grants and denials of adjustments 
in accordance with paragraph (j). 
However, as previously discussed, the 
Commission may, on its own motion, 
modify, revoke, rescind, stay or other¬ 
wise act upon any interim relief issued 
by Staff. The Commission may also, 
on its ow'n motion, review any order of 
Staff granting adjustment relief. 

Paragraph (q) is intended to assure 
that those members of the Staff who 
make the initial decision for adjust¬ 
ment relief and those who act as coun¬ 
sel or a witness to the review of an ad¬ 
justment by the Commission shall not 
advise the Commission in the decision 
on review' under paragraph (j). 

Effective Date 

These regulations are being issued 
effective immediately on an interim 
basis, because the Commission finds 
that the need to have regulations in 
place, implementing section 502(c) of 
the NGPA to apply to any requests for 
adjustments prior to the issuance of 
final rules, constitutes good cause to 
find prior notice and public procedure 
to be impracticable and to w r aive publi¬ 
cation not less than 30 days prior to 
the effective date. The Commission re¬ 
quests data, view's or arguments with 
respect to these regulations and will 
also hold a public hearing. After evalu¬ 
ating the information received, the 
Commission will make any appropriate 
revisions to these regulations. 

Written Comment Procedures 

Interested persons are invited to 
submit written comments, data, views 
or arguments with respect to this pro¬ 
posal. An original and 14 copies should 
be filed with the Secretary of the 
Commission. All comments received 
prior to May 22. 1979 will be consid¬ 
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ered by the Commission prior to pro¬ 
mulgation of final regulations. All 
written submissions will be placed in 
the Commission's public files and will 
be available for public inspection in 
the Commission’s Office of Public In¬ 
formation. 825 North Capitol Street. 
N.E., Washington. D.C.. during regular 
business hours. Comments should be 
submitted to the Federal Energy Reg¬ 
ulatory Commission, 825 North Cap¬ 
itol Street, N.E., Washington, D.C. 
20426. and should reference Docket 
No. RM79-32. 

Public Hearing Procedures 

A public hearing concerning this 
proposal will be held in Washington. 
D.C. on May 1, 1979, beginning at 9:30 
a.m. and will continue if necessary on 
the following day. Any person inter¬ 
ested in this proceeding or represent¬ 
ing a group or class of persons inter¬ 
ested in this proceeding may make a 
presentation at the hearing provided a 
written request to participate is re¬ 
ceived by the Secretary of the Com¬ 
mission prior to 4:30 p.m., on April 16. 
1979. 

Requests to participate in the hear¬ 
ing should include a reference to 
Docket No. RM79-32, as well as a con¬ 
cise summary of the proposed oral 
presentation and a number where the 
person making the request may be 
reached by telephone. Prior to the 
hearing, each person filing a request 
to participate will be contacted by the 
presiding officer or his designee for 
scheduling purposes. At least five 
copies of the statement shall be sub¬ 
mitted to the Secretary of the Com¬ 
mission prior to 4:00 p.m., on April 27, 
1979. The presiding officer is author¬ 
ized to limit oral presentation at the 
public hearing both as to length and 
as to substance. Persons participating 
in the public hearing should, if possi¬ 
ble. bring 10 copies of their testimony 
to the hearing. 

The hearing will not be a judicial or 
evidentiary-type hearing. There will 
be no cross-examination of persons 
presenting statements. However, the 
panel may question such persons and 
any interested person may submit 
questions to the presiding officer to be 
asked of persons making statements. 
The presiding officer will determine 
whether the question is relevant and 
whether the time limitations permit it 
to be presented. If time permits, at the 
conclusion of the initial oral state¬ 
ments, persons who have made oral 
statements will be given the opportu¬ 
nity to make a rebuttal statement. 
Any further procedural rules will be 
announced by the presiding officer at 
the hearing. A transcript of the hear¬ 
ing will be made available at the Com¬ 
mission’s Office of Public Information. 

(Natural Gas Policy Act of 1978, Pub. L. 95- 
621, 92 Stat. 3350; Department of Energy 
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Organization Act, Pub. L. 95-91. 91 Stat. 565 
et seq.. E.O. 12009. 42 FR 46267; Natural Gas 
Act. as amended. 15 U.S.C. §§717 et seq.) 

In consideration of the foregoing, 
Part I, Subchapter A. Chapter I of 
Title 18, Code of Federal Regulations, 
is amended as set forth below, effec¬ 
tive immediately. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

PART 1— RULES OF PRACTICE AND 
PROCEDURE 

1. Part 1, Subchapter A, Chapter I of 
Title 18, Code of Federal Regulations, 
is amended in the table of contents by 
adding in the appropriate numeral 
order a new section number and head¬ 
ing to read as follows: 


§1.41 Requests for adjustments under 
the NGPA. 


2. Part 1, Subchapter A, Chapter I of 
Title 18, Code of Federal Regulations, 
is amended by adding a new § 1.41, to 
read as follows: 

§1.41 Requests for adjustments under the 
NGPA. 

(a) Applicability. (1) This section ap¬ 
plies to proceedings of the Commis¬ 
sion held in accordance with section 
502(c) of the NGPA to provide for ad¬ 
justments of Commission rules and 
orders issued under the NGPA having 
the applicability and effect of a rule as 
defined in 5 U.S.C. § 551(4). It does not 
apply to orders issued under sections 
301. 302, and 303 of the NGPA. 

(2)(i) Except as otherwise provided 
in this section, the following provi¬ 
sions of this part apply to proceedings 
under this section: 

(A) Section 1.1—The Commission; 

(B) Section 1.2—The Secretary; 

(C) Section 1.3—Notice of public ses¬ 
sion and proceedings; 

(D) Section 1.4—Appearance and 
practice before the Commission; 

(E) Section 1.5(b)-(c)-Applications; 

(F) Section 1.8(a)-(c) and (eMf)—In¬ 
tervention; 

(G) Section 1.9(g)—Answers; 

(H) Section 1.11(a) and (d)—Amend¬ 
ments and withdrawal of pleadings; 

(I) Section 1.13—Time, extensions of 
time, issuance of orders; 

(J) Section 1.14(a)-(b)—Filings; 

docket; 

(K) Section 1.15—Formal require¬ 
ments as to pleadings, documents and 
other papers filed in proceedings; 

(L) Section 1.16—Subscription and 
verification; 

(M) Section 1.17—Service; and 

(N) Section 1.36—Public information 
and requests. 
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(ii) For purposes of this section: 

(A) All references in the sections re¬ 
ferred to in paragraph (a)(2)(i) of this 
section to “Commission” mean “Staff” 
except with respect to filing require¬ 
ments in § 1.14; and 

(B) There are no “hearings” as that 
term is used in Part 1. 

(b) Definitions. For purposes of this 
section: 

(1) “Adjustment” means an order 
issued by Staff under paragraph (i) of 
this section granting relief from an 
order or rule issued by the Commis¬ 
sion under the NGPA. Adjustments in¬ 
clude exceptions, exemptions, modifi¬ 
cations and rescissions of rules and 
order having the effect of a rule as de¬ 
fined in 5 U.S.C. 551(4) and issued 
under the NGPA. Adjustments ex¬ 
clude requests for just and reasonable 
rates under sections 104, 106 and 109 
of the NGPA; 

(2) “Applicant” means a person who 
files an application for adjustment 
under paragraph (c) of this section; 

(3) “Application” means an applica¬ 
tion for adjustment filed under para¬ 
graph (c) of this section; 

(4) “NGPA” means the Natural Gas 
Policy Act of 1978; 

(5) “Party” means, with respect to a 
particular application for adjustment, 
the person making the application or 
an intervenor; 

(6) “Person” means any individual, 
firm, estate, trust, sole proprietorship, 
partnership, association, company, 
joint venture, corporation, and state, 
or any political subdivision, agency or 
instrumentality, or any charitable, 
educational or other institution, and 
includes any officer, director, owner or 
duly authorized representative there¬ 
of; 

(7) “Staff” means the Director of 
the Office of Producer and Pipeline 
Regulation, or a person who is desig¬ 
nated by the Director and who is an 
employee of the Commission. 

(c) Commencement of proceeding. A 
person shall commence a proceeding 
for an adjustment by filing an applica¬ 
tion for adjustment with the Commis¬ 
sion. 

(d) Initial application . (1) Content 

(i) The application shall contain: (A) A 
full and complete statement of all rel¬ 
evant facts, including all documentary 
support pertaining to the circum¬ 
stances, act or transaction that is the 
subject of the application: (B) A com¬ 
plete statement of the business rea¬ 
sons why the relief should be granted 
and the business consequences that 
will result if the relief is denied; and, 

(C) A statement specifying how the 
denial of relief will cause the applicant 
to suffer special hardship, inequity or 
unfair distribution of burdens. 

(ii) The application shall contain a 
complete statement of the legai basis 
of the relief requested including cita¬ 


tions to authorities relied upon to sup¬ 
port the application. 

(iii) The application shall specify the 
exact nature of the relief sought. 

(iv) The certificate of service re¬ 
quired under § 1.7 shall indicate the 
names and addresses of all persons 
served. 

(v) The application shall include a 
proposed notice of the adjustment 
proceeding which shall state the appli¬ 
cant’s name, the rule or order under 
the NGPA of which an adjustment is 
sought, the date of the application, 
and a brief summary of the relief re¬ 
quested. The proposed notice shall be 
in the following form: 

United States op America 

PEDERAL ENERGY REGULATORY COMMISSION 

(Name of Applicant)- 

Docket No.- 

Notice of Application por Adjustment 

On (date application was filed), (name of 
applicant) filed with the Federal Energy 
Regulatory Commission an application for 
an adjustment under (the rule or order 
under the NGPA of which an adjustment is 
sought), wherein (name of applicant) 
sought (relief requested). 

The procedures applicable to the conduct 
of this adjustment proceeding are found in 
§ 1.41 of the Commission’s Rules of Practice 
and Procedure, Order No. 24 issued March 
22, 1979. 

Any person desiring to participate in this 
adjustment proceeding shall file a petition 
to intervene in accordance with the provi¬ 
sions of § 1.41. All petitions to intervene 
must be filed within 15 days after publica¬ 
tion of this notice in the Federal Register. 

(2) Service, (i) The applicant shall 
serve a copy of the application, or a 
copy from which confidential informa¬ 
tion has been deleted in accordance 
with paragraph (1) of this section, on 
each person who is reasonably ascer¬ 
tainable by the applicant as a person 
who may suffer direct and measurable 
economic impact if the relief is grant¬ 
ed. 

(ii) Notwithstanding the provisions 
of paragraph (d)(2)(i) of this section, 
if an applicant determines that com¬ 
pliance with paragraph (d)(2)(i) of this 
section would be impracticable, the ap¬ 
plicant shall: 

(A) Comply with the requirements 
of paragraph (d)(2)(i) of this section 
with regard to those persons whom it 
is reasonable and practicable to serve; 
and 

(B) Include with the application a 
description of the persons or class or 
classes of persons to whom notice was 
not sent. 

(iii) Staff may require the applicant 
to provide alternate or additional serv¬ 
ice and shall cause notice of the appli¬ 
cation to be published in the Federal 
Register. 

(e) Intervention. A petition to inter¬ 
vene under § 1.8 must be filed within 
15 days after service of the applica- 
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tion. If a person is not served with the 
application, a petition to intervene 
under § 1.8 must be filed within 15 
days after publication in the Federal 
Register of notice of the application. 

(f) Other filings. (1) Intervenors. Re¬ 
sponses to the application may be filed 
within 15 days after the date the peti¬ 
tion to intervene has been granted. 

(2) Applicant. The applicant may re¬ 
spond to filings of another party 
within 15 days after service of such fil¬ 
ings. Amended pleadings may be filed 
under §1.11 if the applicant discovers 
facts unavailable at the time the ini¬ 
tial application was filed, or, if such 
pleadings are requested or permitted 
by Staff under paragraph (g) of this 
section. 

(g) Evaluation. (1) Staff shall con¬ 
sider all filings made in connection 
with the application for adjustment. 
Staff may also consider information 
received under paragraph (g)(2) of this 
section. If Staff obtains information 
under paragraph (g)(2)(i) or (iii) of 
this section and relies upon such infor¬ 
mation, the applicant shall be advised 
of such information and shall be given 
15 days to respond to such informa¬ 
tion. 

(2) (i) Staff may initiate an investi¬ 
gation of any statement in an applica¬ 
tion and use in its evaluation any rele¬ 
vant fact obtained in such an investi¬ 
gation. 

(ii) Staff may request additional in¬ 
formation from the applicant. 

(iii) Staff may solicit and accept sub¬ 
missions from intervenors or third per¬ 
sons relevant to the application. 

(iv) Staff may consider information 
obtained in informal conferences held 
under paragraph (k) of this section. 

(h) Criteria. (1) Staff shall grant an 
application where there are sufficient 
facts to make a determination on the 
merits and where Staff determines 
that an adjustment is necessary to 
prevent or alleviate: 

(i) Special hardship; 

(ii) Inequity; or 

(iii) An unfair distribution of bur¬ 
dens. 

(2) Where there are not sufficient 
facts to make a determination on the 
merits, the Staff may dismiss the ap¬ 
plication without prejudice; except, 
that where Staff has requested addi¬ 
tional material information under 
paragraph (g) of this section and the 
applicant has failed to provide the re¬ 
quested information. Staff may deny 
the application. 

(1) Orders. (1) Staff shall issue a de¬ 
cision and an order granting or deny¬ 
ing the application in whole or in part. 
The order shall articulate the basis for 
the decision, noting any dispute with 
the factual assertions of the applicant. 

(2) In addition to service otherwise 
required under this section, Staff shall 
serve the decision and order on all per¬ 
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sons who sought and were denied an 
opportunity to participate in the pro¬ 
ceeding under this section. 

(3) If Staff fails to issue an order 
granting or denying the application 
for adjustment within the determina¬ 
tion period the applicant may treat 
the application as having been denied 
and may, within 30 days after the 
close of the determination period, re¬ 
quest review thereof as prescribed in 
paragraph (j)(l) of this section. For 
purposes of this clause, “determina¬ 
tion period” means the 150 days com¬ 
mencing with the filing of the applica¬ 
tion, unless Staff for good cause ex¬ 
tends such period. 

(4) An order of Staff issued under 
paragraph (i)(l)(i) granting an adjust¬ 
ment, in whole or in part, is final 30 
days after it is issued, unless, during 
such 30-day period, either: 

(i) A petition for review is filed 
under § 1.40 in accordance with para¬ 
graph (j)(l) of this section, in which 
case the the order is final when the 
review process under § 1.40 has been 
completed; or 

(ii) The Commission directs that the 
order be reviewed under § 1.40 in ac¬ 
cordance with paragraph (j)(2) of this 
section, in which case the order is final 
when the review process under § 1.40 
has been completed unless the Com¬ 
mission expressly states that the order 
shall be effective pending review pro¬ 
ceeding. 

(j) Review of initial decision and 
order for adjustment. 

(1) General rule, (i) Within 30 days 
after the issuance by Staff of an order 
granting or denying, in whole or in 
part, an application for adjustment 
relief under this section, any person 
may file a petition for Commission 
review of that order in accordance 
with § 1.40, if the person: (A) is ag¬ 
grieved or adversely affected by that 
order: and, (B) participated, or sought 
and was denied an opportunity to par¬ 
ticipate, in the proceeding under this 
section. 

(ii) Except as otherwise provided in 
this paragraph (j)(l), of this section, 
the provisions of § 1.40 shall apply to 
Commission review of both grants and 
denials of adjustment applications 
under this section. 

(A) “Contested order” in § 1.40 
means the order issued by Staff grant¬ 
ing or denying, in whole or in part, an 
application for adjustment under this 
section. 

(B) “Staff” is substituted for “Secre¬ 
tary” in § 1.40. With respect to review 
of an order denying an application for 
adjustment under this section. Staff 
may in its discretion, participate in the 
proceeding in the same manner pre¬ 
scribed for the Secretary in § 1.40(e). 
With respect to review of an order 
granting an application for adjust¬ 
ment under this section. Staff may not 
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participate in the proceeding except to 
the extent necessary to file the record 
as prescribed in § 1.40(e)(i). With re¬ 
spect to review of an order granting in 
part and denying in part an applica¬ 
tion for adjustment under this section, 
Staff may participate as prescribed in 
§ 1.40(e)(ii), only if a petition for 
review has been filed which specifical¬ 
ly seeks review of the portion of the 
order denying the application for ad¬ 
justment. 

(iii) A petition to intervene under 
§ 1.40(e)(2) may be filed only by a 
person who participated, or who 
sought and was denied an opportunity 
to participate, in the proceeding under 
this section. 

(iv) There has not been an exhaus¬ 
tion of administrative remedies until a 
request for review has been filed 
under § 1.40 in accordance with this 
paragraph and the review process 
under § 1.40 has been completed by 
the issuance of an order granting or 
denying, in whole or in part, the relief 
requested. 

(2) Review initiated by the Commis¬ 
sion. (i) Within 30 days after the issu¬ 
ance by Staff of an order granting, in 
whole or in part, an application for ad¬ 
justment relief under this section, the 
Commission may direct that the order 
be reviewed in a proceeding which, in¬ 
sofar as practicable, shall conform to 
proceedings under § 1.40. The order di¬ 
recting such review shall specify the 
manner in which such proceedings 
shall be conducted and the extent to 
which § 1.40 shall apply. 

(k) Conferences. Staff may direct 
that a conference be convened. The 
conference will be conducted by Staff 
in accordance with procedures Staff 
determines will most expeditiously 
further the purpose of the conference. 
A conference will be convened only 
after actual notice of the time, place 
and nature of the conference is pro¬ 
vided to the parties. All parties may 
attend the conference. However, if a 
party wishes to present confidential 
information at the conference, Staff 
may exclude all other parties from 
that part of the conference when the 
confidential information is presented. 

(l) Requests for confidential treat¬ 
ment. (1) If any person filing a docu¬ 
ment under this section claims that 
some or all of the information con¬ 
tained in a document is exempt from 
the mandatory disclosure require¬ 
ments of the Freedom of Information 
Act (5 U.S.C. 552), is information re¬ 
ferred to in 18 U.S.C. 1905, or is other¬ 
wise exempt by law from public disclo¬ 
sure, that person may request confi¬ 
dential treatment of such information. 
At the time request is made for confi¬ 
dential treatment, the person shall 
submit a copy of the document which 
contains the confidential information 
and two copies of the document which 


FEDERAL REGISTER, VOL 44, NO. 63—FRIDAY, MARCH 30, 1979 




18966 

exclude the information for which 
confidential treatment is requested. 
The request for confidential treatment 
shall describe the information deleted 
and specify the grounds for the claim 
of confidential treatment. The service 
requirements of § 1.17 will be deemed 
satisfied if a copy of the document 
with the confidential information de¬ 
leted is served. 

(2) If a determination to disclose the 
information is made under § 1.36, the 
person who has requested confidential 
treatment shall be given notice there¬ 
of and shall be afforded no less than 
10 days to respond to such determina¬ 
tion before the information is dis¬ 
closed. 

(m) Interim relief. (1) The applicant 
may at any time file a request for in¬ 
terim relief in a proceeding under this 
section, setting forth the legal and fac¬ 
tual basis for the request. 

(2) The grounds for granting interim 
relief are: 

(i) <A) A showing that irreparable 
injury will result in the event the in¬ 
terim relief is denied; and 

(B) A showing that denial of the in¬ 
terim relief requested will result in a 
more immediate special hardship or 
inequity to the person requesting the 
interim relief than the consequences 
that would result to other persons if 
the interim relief were granted; or 

(ii) A showing that it would be in the 
public interest to grant the interim 
relief. 

(3) Any party may within ten days 
after the filing of the request for in¬ 
terim relief file a reply to the request 
for interim relief. 

(4) Staff may request a written 
statement of the views of any party re¬ 
garding whether the Interim relief 
should be granted and may convene an 
expedited conference on the request 
for interim relief. 

(5) If Staff has not granted the re¬ 
quest for interim relief within 30 days 
after it is filed, the petition shall be 
deemed denied. 

(6) <i) Subject to paragraph (m)(6)(ii) 
of this section, Staff shall issue an 
order granting or denying the request 
for interim relief and shall notify all 
parties. Any grant of interim relief is 
subject to further modification in the 
order issued under paragraph (i). 

(ii) The Commission may, on its own 
motion, at any time revoke, modify, re¬ 
scind. stay or take any other appropri¬ 
ate action concerning the order grant¬ 
ing interim relief. 

(n) Motions. Any party may file a 
motion for any procedural ruling or 
relief desired. Motions shall set forth 
the ruling or relief requested and shall 
state the grounds therefor and the 
statutory or other authority relied 
upon. Staff shall rule on all motions. 
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(o) Procedural rulings. Staff, in its 
discretion, may make any procedural 
rule or provide any procedural relief. 

(p) Appeals. All actions under this 
section are made by Staff, except with 
respect to requests for public informa¬ 
tion under § 1.36. Except as provided 
in paragraph (j) of this section, there 
are no appeals to the Commission 
from Staff action taken under this sec¬ 
tion. 

(q) Separation of functions. Any 
member of the Staff who made the de¬ 
cision to grant or deny an adjustment 
or who participated in the proceeding 
to review the grant or denial of that 
adjustment under paragraph (j) of 
this section, as a witness or counsel 
may not advise the Commission con¬ 
cerning the review of the grant or 
denial of that adjustment. 

[FR Doc. 79-9838 Filed 3-29-79; 8:45 am] 


[ 6450-01-M] 

SUBCHAPTER H—REGULATIONS OF NATURAL 
GAS SALES UNDER THE NATURAL GAS 
POLICY ACT OF 1978 

[Docket No. RM79-26] 

PART 270—RULES GENERALLY APPLI¬ 
CABLE TO REGULATED SALES OF 
NATURAL GAS 

Interpretive Rule; Commission Inter¬ 
pretation of Section 314 of the 
NGPA 

AGENCY: Federal Energy Regulatory 
Commission. 

ACTION: Interpretive Rule, amending 
existing rules. 

SUMMARY: The Federal Energy Reg¬ 
ulatory Commission interprets the 
definition of “natural gas covered by 
this Act” in Section 314(b) of the Nat¬ 
ural Gas Policy Act of 1978 (NGPA), 
Pub. L. 95-621, to include any natural 
gas which falls within one or more of 
the categories listed in the definition. 
The rule clarifies the status of com¬ 
mingling or related contract clauses in 
the context of sales or assignments by 
intrastate pipelines or declared natu¬ 
ral gas supply emergencies. 

EFFECTIVE DATE: March 9, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert C. Platt, Office of the Gener¬ 
al Counsel, Federal Energy Regula¬ 
tory Commmission, 825 North Cap¬ 
itol Street, NE., Washington. D.C. 
20426.(202)275-0161. 

SUPPLEMENTARY INFORMATION: 

Introduction 

One of the primary purposes of the 
Natural Gas Policy Act of 1978, Pub. 


L. 95-621 (NGPA) was to eliminate the 
distinction between the regulatory 
consequences of making sales in the 
interstate and the intrastate natural 
gas markets. Section 314 of the NGPA 
is an important part of the statutory 
scheme to remove these distinctions. 
Section 314(a) declares as unenforcea¬ 
ble certain sales contract provisions 
which: (a) Prohibit the commingling 
of the natural gas sold under the con¬ 
tract with natural gas subject to the 
Commission’s Natural Gas Act (NGA) 
jurisdiction; (b) prohibit later sales in 
the interstate market of the natural 
gas sold under the contract; (c) prohib¬ 
it transportation of the natural gas 
sold under the contract by a natural- 
gas company; or. (d) terminate or 
grant the option to terminate the con¬ 
tract upon such commingling, sale or 
transportation. 

The provisions of section 314 apply 
only to “natural gas covered by this 
Act.” Section 314(b) defines this term: 

[Tlhe term “natural gas covered by this 
Act” means— 

(1) natural gas which is not committed or 
dedicated to interstate commerce as of the 
day before the date of the enactment of this 
Act* 

(2) natural gas, the sale in interstate com¬ 
merce of which— 

(A) is authorized under section 302(a) or 
311(b); or 

(B) is pursuant to an assignment under 
section 312(a); and 

(3) natural gas, the transportation in in¬ 
terstate commerce of which is— 

(A) pursuant to any order under section 
302(c) or section 303(b), (c), (d) or (h); or 

(B) authorized by the Commission under 
section 311(a). 

A question of statutory construction 
arises as to the application of section 
314. The question raised is whether 
the provisions of section 314(a) 
making commingling clauses unen¬ 
forceable, apply only to natural gas 
which is described in all three clauses 
in section 314(b) or whether the sec¬ 
tion 314(a) prohibitions apply to natu¬ 
ral gas which falls within any one of 
the section 314(b) clauses. 

Because both interpretations have 
been ascribed to section 314(b), the 
Commission believes an interpretive 
rule will remove uncertainty surround¬ 
ing the meaning of the section. The 
proposed interpretation would clarify 
the definition by stating that the defi¬ 
nition should be read disjunctively. 
This reading would make section 314 
applicable to natural gas which is in 
one or more of the three categories 
listed in section 314(b) rather than 
limiting its applicability to natural gas 
which meets all three tests. 

Legal Analysis 

A disjunctive reading of the section 
314(b) definition is supported by both 
a textual analysis and the legislative 
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history. * 1 Four arguments support a 
disjunctive reading of the definition. 

First, the draftsmen of the NGPA 
adopted a disjunctive usage in many of 
the NGPA definitions. Under this 
usage, definitional lists which are im¬ 
mediately preceded by the word 
•‘means” and joined by the word "and” 
are to be read disjunctively. For exam¬ 
ple, the section 2(18) definition of 
"committed or dedicated to interstate 
commerce” includes two categories of 
natural gas. 2 As in section 314(b), the 
NGPA draftsmen deliberately started 
each category by repeating "natural 
gas”. Although the two categories are 
joined by the word "and”, a disjunc¬ 
tive reading is surely intended in this 
instance. One category describes OCS 
gas and the other describes a jurisdic¬ 
tional test. A conjunctive reading 
would limit the definition to OCS gas 
which also meets the jurisdictional 
test. However, other provisions of the 
NGPA contemplate onshore "commit¬ 
ted or dedicated” gas as well as "com¬ 
mitted or dedicated" OCS gas. Similar¬ 
ly. the definition of "production day” 
in section 108 uses the word "and” to 
join "any day during which natural 
gas is produced" with "any day dur¬ 
ing which natural gas is not pro¬ 
duced. . . In like manner, this same 
disjunctive usage is in the section 
314(b) definitions. 

Second, a conjunctive reading would 
be implausibly narrow. For example, if 
the section 314(b)(1), (b)(2)(A) and 
(b)(3)(B) tests must all be met in order 
to be included within the definition of 
natural gas covered by this Act”, 
then the Section 314(a) limitations 
would apply to natural gas which is 
not committed or dedicated to inter¬ 
state commerce and sold by an intra¬ 
state pipeline under section 311(b) 
only if it happened to be subsequently 
transported under section 311(a). Con¬ 
gress did not intend this result. Sec¬ 
tions 311 and 312 represent a statutory 
mandate to create an integrated na¬ 


Even if a syntatic analysis did not sup¬ 
port the disjunctive reading, the courts have 
permitted wide latitude in ascribing a dis¬ 
junctive meaning to the word “and": 

In the construction of statutes, it is the 
duty of the Court to ascertain the clear in¬ 
tention of the legislature. In order to do 
this. Courts are often compelled to construe 
or’ as meaning and*, and again ‘and* as 
meaning 'or*. 

United States v. Fisk, 3 Wall. 445, 448. 70 
U.S. 445. 448 (1866), accord. Peacock v. Lub¬ 
bock Compress Co., 252 F.2d 892 (5 Cir. 
1958). cert denied 356 U.S. 973 (1958). 

'Section 2( 18)<A) states “—The term ‘com¬ 
mitted or dedicated to interstate commerce’, 
when used with respect to natural gas. 
means— 

(1) natural gas which is from the Outer 
Continental Shelf; and 

(ii> natural gas which, if sold, would be re¬ 
quired to be sold in interstate commerce 
<within the meaning of the Natural Gas 
Act) under the Natural Gas Act. or any pro¬ 
vision of such Act.” 
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tionwide system for the sale and trans¬ 
portation of natural gas. This broad 
mandate was not intended to be con¬ 
fined to the transportation of gas 
which happens to have been sold 
under section 311(b). Since the statu¬ 
tory authority for each of these trans¬ 
actions contained in the NGPA is de¬ 
signed to address discrete issues which 
have arisen under NGA regulation. 
Congress could not have intended a 
conjunctive reading of section 314. 

Similarly, the legislative intent 
would not permit private contractual 
prohibitions to frustrate the emergen¬ 
cy powers accorded to the President 
during a declared natural gas supply 
emergency. Yet, a conjunctive reading 
of section 314(b)(3)(A) with sections 
314(b)(1) and (2) would allow common¬ 
place commingling clauses to immu¬ 
nize natural gas from the President’s 
emergency powers to redirect the gas 
into the interstate market. The Presi¬ 
dent's emergency powers were not so 
circumscribed under the Emergency 
Natural Gas Act of 1977, Pub. L. 95-2 
(ENGA), section 9(b), and the legisla¬ 
tive history of the NGPA fails to sup¬ 
port such a substantial change from 
its predecessor statute, the ENGA. 

Third, the legislative history of the 
NGPA supports a disjunctive reading. 
The Statement of Managers indicates 
that section 314 reflects the House 
version of the bill (H. Report No. 95- 
1752. 95th Cong. 2d Sess. at 110 
(1978)). Section 414(c) of the House 
version (H.R. 8444. passed on August 
5, 1977) corresponds to NGPA Section 
314. The prohibition against commin¬ 
gling in the House version applied to 
"the first sale of any natural gas to 
which the provisions of sections 404, 
406, 407, 409, or 413(e)(4) apply.” 
These sections roughly correspond to 
the three categories listed in the 
NGPA section 314(b), definition of 
"natural gas covered by this Act.” Be¬ 
cause these sections are listed disjunc¬ 
tively in both the text of H.R. 8444 
and its corresponding committee 
report (H.R. Rept. No. 543. Vol. 2. 95th 
Cong.. 1st Sess. at 405 (1977)), a dis¬ 
junctive reading should be incorporat¬ 
ed by reference into the Statement of 
Managers of the final version of the 
NGPA. 

Finally, consideration of the history 
and purpose of commingling clauses 
would demonstrate that a disjunctive 
reading would fulfill the Congression¬ 
al intent to obviate the effect of 
clauses entered into during the former 
era of NGA regulation as opposed to 
the present era of NGPA regulation. 
The Commission had found in a series 
of cases under the NGA that if a sale 
was made in interstate commerce, the 
production was subject to not only the 
pricing policies of the Commission but 
also the abandonment provisions of 
NGA section 7(b). Similarly, the Corn- 
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mission had held that transportation 
of gas by interstate facilities could 
render the producers of such gas juris¬ 
dictional. Consequently, in order to 
avoid potential regulation under the 
NGA as a result of either sales or 
transportation in interstate commerce, 
producers began to include clauses 
prohibiting commingling. Since the 
NGPA’s enactment, natural gas which 
was not "committed or dedicated to 
the interstate market” as of November 
8. 1978 cannot become so "committed 
or dedicated” by either sales or trans¬ 
portation of natural gas in interstate 
commerce. Therefore, the need for 
such clauses in any contract has disap¬ 
peared. The public policy goals of the 
NGPA do, then, require the broad 
reading of section 314 embodied in this 
interpretive rule. 

For these reasons, the Commission 
concludes that § 314(b) must be read 
disjunctively, and accordingly issues 
an interpretive rule which embodies 
this conclusion. 

(Natural Gas Policy Act of 1978. Pub. L. 95- 
621, 92 Stat. 3350. Department of Energy 
Organization Act. Pub. L. 95-91, Administra¬ 
tive Procedure Act. 5 U.S.C. § 553. E.O. 
12009. 42 FR 46267.) 

This order merely clarifies NGPA 
section 314. Because this is an inter¬ 
pretive rule, the Commission finds 
that it may become effective immedi¬ 
ately and that no provision to give in¬ 
terested persons an opportunity to 
participate in the rule making is neces¬ 
sary. 5 U.S.C. § 553. 

In consideration of the foregoing, 
the Commission amends Part 270 of 
Title 18 of the Code of Federal Regu¬ 
lations as set forth below. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

Subchapter I, Chapter I of Title 18. is 
amended by adding a new § 270.206 to 
read as follows: 

§270.206 Applicability of section 314 
"Limitation on Effectiveness of Com¬ 
mingling and Similar Clauses”. 

For the purposes of section 314(a) of 
the NGPA, (relating to unenforceabi¬ 
lity of commingling and similar 
clauses) the term "natural gas covered 
by this Act” means natural gas which 
is described in any one or more of the 
following paragraphs: 

(a) Natural gas which is not commit¬ 
ted or dedicated to interstate com¬ 
merce as of November 8, 1978. 

(b) Natural gas. the sale in interstate 
commerce of which (1) is authorized 
under NGPA section 302(a) or 311(b); 
or (2) is pursuant to an assignment 
under NGPA section 312(a). 

(c) Natural gas. the transportation 
in interstate commerce of which is (1) 
pursuant to any order under NGPA 
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section 302(c) or NGPA section 303(b), 
(c), (d), or (h); or (2) authorized by the 
Commission under NGPA section 
311(a). 

(FR Doc. 79-9783 Filed 3-29-79: 8:45 am] 


[4410-09-M] 

Title 21—Food and Drugs 

CHAPTER II—DRUG ENFORCEMENT 
ADMINISTRATION, DEPARTMENT 
OF JUSTICE 

PART 1308—SCHEDULES OF 
CONTROLLED SUBSTANCES 

Excepted Stimulant and Depressant 
Drugs 

AGENCY: Drug Enforcement Admin¬ 
istration, Justice. 

ACTION: Pinal rule. 

SUMMARY: This rule amends the 
regulations on excepted stimulant and 
depressant compounds and transfers 
the Table of Excepted Prescription 
Drugs to a separate volume of Title 21. 
These changes are made in an effort 
to update the regulations and to In¬ 
crease the usefulness of the Table of 
Excepted Prescription Drugs. No 
changes in the criteria or method of 
application for excepted status are 
made. 

DATES: This rule is effective March 
30, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Howard McClain, Jr.. Chief, Regula¬ 
tory Control Division, telephone: 
202-633-1366. 

SUPPLEMENTARY INFORMATION: 
Effective November 13. 1973, the Ad¬ 
ministrator of the Drug Enforcement 
Administration placed the depres¬ 
sants. amobarbital, pentobarbital and 
secobarbital under Schedule II control 
(38 FR 31310) in § 1308.12(e) of 21 
CFR, Part 1300 to End. Since some of 
the excepted preparations contain 
amobarbital, pentobarbital or secobar¬ 
bital, the list of compounds eligible for 
exception should include those com¬ 
pounds in § 1308.12(e). Therefore, 
Schedule II depressant containing 
compounds are eligible for exceptions 
if the necessary criteria are met. 

A complete listing of excepted prep¬ 
arations is contained in paragraph (b) 
of section 1308.32 of 21 CFR. Part 
1300 to End. This Table of Excepted 
Prescription Drugs covers 223 pages in 
the 1978 edition of 21 CFR, Part 1300 
to End and although necessary, is 
useful to only a small number of 
people in comparison to the remainder 
of 21 CFR. Part 1300 to End. There¬ 
fore. it is beneficial to all concerned to 
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move this table to a separae volume of 
Title 21. 

In an effort to make this table as 
complete as possible, the Drug En¬ 
forcement Administration has a need 
to know all the excepted products and 
the companies granted exceptions for 
these products. For this reason, it is 
essential that the Drug Enforcement 
Administration receive applications as 
outlined in § 1308.31(a) of 21 CFR. 
Part 1300 to End, for every prepara¬ 
tion believed qualified for an excep¬ 
tion. No product whose quantitative 
composition differs from any of the 
listed preparations can be granted an 
exception unless an application is sub¬ 
mitted and approved by the Adminis¬ 
trator of the Drug Enforcement Ad¬ 
ministration. 

Therefore, the Administrator of the 
Drug Enforcement Administration, 
under the authority J202(d). 301, 

501(b) of the Act (21 U.S.C. 812(d), 821 
and 871(b))] vested in him, amends 21 
CFR, Part 1308 as follows: 

1. Section 1308.31(a) is revised to 
read as follows: 

§ 1308.31 Application for exception of a 
stimulant or depressant compound. 

(a) Any person seeking to have any 
compound, mixture or preparation 
containing any depressant or stimu¬ 
lant substance listed in § 1308.12(e), or 
in § 1308.13(b) or (c), or in 1308.14, or 
in 1308.15, excepted from the applica¬ 
tion of all or any part of the Act, pur¬ 
suant to section 202(d) of the Act (21 
U.S.C. 812(d)), may apply to the Ad¬ 
ministrator. Drug Enforcement Ad¬ 
ministration, Department of Justice, 
Washington, D.C. 20537, for such ex¬ 
ception. 

• • • • • 

2. In § 1308.32 paragraph designation 
“(a)” is deleted; paragraph “(b)” is de¬ 
leted; § 1308.32 reads as follows: 

§ 1308.32 Excepted Compounds 

Until criteria are adopted by the Ad¬ 
ministration by which the Administra¬ 
tor may determine whether to except 
any compound, mixture or preparation 
containing any depressant or stimu¬ 
lant substance listed in § 1308.12(e), or 
in 1308.13(b) or (c), or in 1308.14 or in 
1308.15 from the application of all or 
any part of the Act (21 U.S.C. 812(d)), 
the drugs set forth in the Table of Ex¬ 
cepted Prescription Drugs, located in a 
separate volume of this Title, entitled 
Chapter II—Drug Enforcement Ad¬ 
ministration, Table of Excepted Pre¬ 
scription Drugs to Part 1308, have 
been excepted by the Administrator 
from application of sections 302 
through 305, 307 through 309, 1002 
through 1004 of the Act (21 U.S.C. 
822, 823, 825, 827-9, 952-4) and 

§§ 1301.11, 1301.12, 1301.21 through 
1301.24, 1301.31, 1301.32 and 1301.71 


through 1301.76 of this chapter for ad¬ 
ministration purposes only. The ex¬ 
ception of these drugs by the Adminis¬ 
trator should not be construed as an 
adoption or rejection of the criteria by 
which these drugs were originally ex¬ 
cepted. Any deviation from the quanti¬ 
tative composition of any of the listed 
drugs shall require a petition for ex¬ 
ception in order for that drug to be ex¬ 
cepted. 

3. The table of Excepted Prescrip¬ 
tion Drugs appearing at the end of 
§ 1308.32 is transferred to a separate 
volume of Title 21, entitled Chapter 
II—Drug Enforcement Administration, 
Table of Excepted Prescription Drugs 
to Part 1308. 

Peter B. Bensinger. 

Administrator. 

[FR Doc. 79-9782 Filed 3-29-79: 8:45 am] 


[6820-32-M] 

Title 22—Foreign Relations 

CHAPTER VI—UNITED STATES ARMS 
CONTROL AND DISARMAMENT 
AGENCY 

PART 602—FREEDOM OF INFORMA¬ 
TION POLICY AND PROCEDURES 

Conforming Change 

AGENCY: U.S. Arms Control and Dis¬ 
armament Agency. 

ACTION: Final rule. 

SUMMARY: This document amends 
§602.15 to conform to the nomencla¬ 
ture used in Title 22, CFR, Chapter V, 
reflecting the transfer of functions 
from the United States Information 
Agency to the International Commu¬ 
nication Agency which was legislative¬ 
ly mandated by Reorganization Plan 
No. 2 of 1977. 

EFFECTIVE DATE: March 30, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Walter L. Baumann. Assistant Gen¬ 
eral Counsel, U.S. Arms Control and 
Disarmament Agency, Washington. 
D.C. 20451, 202-632-3530. 

Section 602.15 of Title 22. CFR. 
Chapter VI. is revised to read as fol¬ 
lows: 

§ 602.15 Overseas requests. 

Pursuant to the general policy out¬ 
lined in §602.3, ACDA has made ar¬ 
rangements to provide the Interna¬ 
tional Communication Agency 
(USICA) with material for dissemina 
tion abroad. Requests for information 
or materials originating in an area 
served by a USICA office, and which is 
received at Agency headquarters, will 
be referred to USICA when appropri- 
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ate for direct response to the request¬ 
er. The USICA also from time to time 
disseminates abroad information on 
official U.S. positions and arms control 
and disarmament policy for the 
Agency. 

James C. Hackett, 
Administrative Director. 

March 28. 1979. 

[PR Doc. 79-10004 Filed 3-29-79; 8:45 am] 


[4310-02-M] 

Title 25—Indians 

CHAPTER I—BUREAU OF INDIAN AF¬ 
FAIRS, DEPARTMENT OF THE INTE¬ 
RIOR 

SUBCHAPTER B— LAW AND ORDER 

part 11—law and order on 

INDIAN RESERVATIONS 

Listing of Courts of Indian Offenses; 
Correction 

March 23. 1979. 

AGENCY; Bureau of Indian Affairs. 
Department of the Interior. 

ACTION: Correction to Pinal Regula¬ 
tion. 

SUMMARY: In FR Doc. 78-30289 ap¬ 
pearing at page 49981 in the Federal 
Register of Thursday, October* 26. 
1978, the following changes should be 
made: 

1. On page 49982 the amended sec¬ 
tion of 11.1(a) is corrected to add the 
following Court of Indian Offenses: 
(27) Duckwater Shoshone (Nevada) 

2. On page 49982 the amended sec¬ 
tions of 1 1.77-11.87H is corrected to 
read as follows: 

“3. The letter **N’* is deleted from 
section numbers 1 1.76-1 1.87NH so that 
these sections will not apply to the 
Navajo Reservation. 11.76-11.87H 
[Amended]*’ 

EFFECTIVE DATE: November 1. 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Patrick A. Hayes, Judicial Services 
Officer, Division of Tribal Govern¬ 
ment Services. Office of Indian Serv¬ 
ices. Bureau of Indian Affairs, De¬ 
partment of the Interior, Washing¬ 
ton, D.C. 20245. Telephone: 202-343- 
7885. 

Rick Lavis, 

Deputy Assistant Secretary— 
Indian Affairs. 

[PR Doc. 79-9661 Piled 3-29-79; 8:45 am] 
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Title 26—Internal Revenue 

CHAPTER I—INTERNAL REVENUE 

SERVICE, DEPARTMENT OF THE 
TREASURY 

SUBCHAPTER A — INCOME TAX 

[T.D. 76051 

part 1—INCOME TAX: TAXABLE 
YEARS BEGINNING AFTER DECEM¬ 
BER 31, 1953 

Revision of Mileage Test and Dollar 
Limits for Deduction of Moving Ex¬ 
penses 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Final regulations. 

SUMMARY: This document contains 
final regulations relating to the revi¬ 
sion of the mileage test and dollar 
limits with respect to the deduction of 
moving expenses. Changes to the ap¬ 
plicable tax law were made by the Tax 
Reform Act of 1976. The regulations 
provide the public with the guidance 
needed to comply with that Act. The 
regulations directly affect individuals 
who pay or incur moving expenses. 

DATE: The amendments are effective 
for taxable years beginning after De¬ 
cember 31, 1976. 

FOR FURTHER INFORMATION 
CONTACT: 

Barbara Bitler Coughlin of the Leg¬ 
islation and Regulations Division, 
Office of the Chief Counsel. Internal 
Revenue Service, 1111 Constitution 
Ave., N.W., Washington. D.C. 20224 
(Attention: CC:LR:T) (202-566- 

6618). 

SUPPLEMENTARY INFORMATION: 
Background 

On November 3, 1978. the Federal 
Register published proposed amend¬ 
ments to the Income Tax Regulations 
(26 CFR Part 1) under section 217 (b) 
(3) and (c)(1) of the Internal Revenue 
Code of 1954 (43 FR 51428). These 
amendments were proposed to con¬ 
form the regulations to section 506 (a), 
(b), and (d) of the Tax Reform Act of 
1976 (90 Stat. 1568). No comments 
were received with respect to the pro¬ 
posed amendments, and no public 
hearing was requested or held. 

Mileage Test 

The regulations adopted by this 
Treasury decision amend paragraphs 
(a)(3)(i) and (c)(2) of §1.217-2 to re¬ 
flect the change in the mileage test 
with respect to the deduction of 
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moving expenses. Prior to December 
31, 1976, otherwise qualifying moving 
expenses generally were allowable as a 
deduction only if the distance from 
the taxpayer’s new principal place of 
work to the taxpayer’s former resi¬ 
dence was at least 50 miles greater 
than the distance from the taxpayer's 
former principal place of work to the 
taxpayer’s former residence. The regu¬ 
lations provide that, with respect to 
moving expenses paid or incurred in 
taxable years beginning after Decem¬ 
ber 31, 1976. the mileage test is 
changed to 35 miles. 

Dollar Limits 

The regulations also amend para¬ 
graph (b)(9) of § 1.217-2 to reflect the 
changes in the dollar limits with re¬ 
spect to the deduction of moving ex¬ 
penses. Prior to December 31, 1976, 
the amount of the deduction attribut¬ 
able to pre-move househunting costs 
and temporary meals and lodging ex¬ 
penses was limited to $1,000. The ag¬ 
gregate of the amount attributable to 
those two items and to qualified resi¬ 
dence sale, purchase, or lease expenses 
was limited to $2,500. The regulations 
increase these limits to $1,500 and 
$3,000, respectively, with respect to 
commencements of work in taxable 
years beginning after December 31, 
1976. 

Drafting Information 

The principal author of these regu¬ 
lations is John M. Coulter, Jr., of the 
Legislation and Regulations Division, 
Office of the Chief Counsel, Internal 
Revenue Service. However, personnel 
from other offices of the Internal Rev¬ 
enue Service and Treasury Depart¬ 
ment participated in developing the 
regulations, both on matters of sub¬ 
stance and style. 

The amendments adopted by this 
Treasury decision impose no new re¬ 
porting burdens or recordkeeping re¬ 
quirements. The principal effect of 
the amendments to the regulations is 
to conform existing regulations under 
section 217 of the Code to changes 
made by the Tax Reform Act of 1976. 
Evaluation of the effectiveness of 
these regulations after issuance will be 
based upon comments received from 
offices within Treasury and the Inter¬ 
nal Revenue Service, other govern¬ 
mental agencies, and the public. 

Adoption of Amendments to the 

Regulations 

Accordingly, the amendments to 26 
CFR Part 1 published as a notice of 
proposed rulemaking in the Federal 
Register for November 3, 1978 (43 FR 
51428), are hereby adopted as pro¬ 
posed. 
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This Treasury decision is issued 
under the authority contained in sec¬ 
tion 7805 of the Internal Revenue 
Code of 1954 (68A Stat. 917; 26 U.S.C. 
7805). 

Jerome Kurtz, 

Commissioner of Internal Revenue. 

Approved: May 20. 1979. 

Donald C. Lubick. 

Assistant Secretary 
of the Treasury. 

§1.217 [Deleted) 

Paragraph 1. Section 1.217 and the 
historical note are deleted. 

§ 1.217-2 [Amended! 

Par. 2. Section 1.217-2 is amended as 
follows: 

1. Paragraph (a)(3)(i) is amended by 
inserting the phrase "that in 1977” in 
the 11th sentence between the words 
"assume” and “A is” and by deleting 
the term ”50 miles” in the 11th sen¬ 
tence apd inserting in its place the 
term ”35 miles”. 

2. Paragraph (bX9) is amended as 
follows: 

a. The first sentence of (ii) is amend¬ 

ed by deleting the term ”$2,500” and 
inserting in its place the phrase 

"$3,000 ($2,500 in the case of a com¬ 
mencement of work in a taxable year 
beginning before January 1. 1977)”, 
and by deleting the term ”$1,000” and 
inserting in its place the phrase 

”$1,500 ($1,000 in the case of a com¬ 
mencement of work in a taxable year 
beginning before January 1. 1977)”. 

b. The third sentence of (ii) is 
amended by deleting the term ”1971” 
both places it occurs and inserting in 
its place the term ”1977”, by deleting 
the term ”1972” both places it occurs 
and inserting in its place the term 
”1978”, and by deleting the term 
"$500” and inserting in its place the 
term "$1,000”. 

c. The second sentence of (iii) is 
amended by deleting the term 
"$1,000” and inserting in its place the 
phrase ”$1,500 ($1,000 in the case of a 
commencement of work in a taxable 
year beginning before January 1, 
1977)”, and by deleting the term 
”$2,500” and inserting in its place the 
phrase ”$3,000 ($2,500 in the case of a 
commencement of work in a taxable 
year beginning before January 1, 
1977)”. 

d. The first sentence of (v) is amend¬ 
ed by deleting the term ”$2,500” and 
inserting in its place the phrase 
”$3,000 ($2,500 in the case of a com¬ 
mencement of work in a taxable year 
beginning before January 1, 1977)”, 
and by deleting the term "$1,000” and 
inserting in its place the phrase 
”$1,500 ($1,000 in the case of a com¬ 
mencement of work in a taxable year 
beginning before January 1. 1977)”. 
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e. The second sentence of (v) is 

amended by deleting the term 
"$1,250” and inserting in its place the 
phrase "$1,500 ($1,250 in the case of a 
commencement of work in a taxable 
year beginning before January 1. 

1977)”, and by deleting the term 
“$500” and inserting in its place the 
phrase ”$750 ($500 in the case of a 
commencement of work in a taxable 
year beginning before January 1, 

1977)”. 

f. The third sentence of (v) is 

amended by deleting the phrase 
”$2,500 and $1,000 limitation” and in¬ 
serting in its place the phrase ”$3,000 
and $1,500 limitation ($2,500 and 
$1,000, respectively, in the case of a 
commencement of work in a taxable 
year beginning before January 1, 

1977)”, and by deleting the phrase 
”$1,250 and $500 limitation” and in¬ 
serting in its place the phrase ”$1,500 
and $750 limitation ($1,250 and $500, 
respectively, in the case of a com¬ 
mencement of work in a taxable year 
beginning before January 1, 1977)”. 

g. Example (1) of (vi) is amended by 
deleteing the term ”1971” each place 
it appears an inserting in its place the 
term ”1977”. by deleting the term 
"$2,500” and inserting in its place the 
term "$3,000”, and by deleting the 
term ”$1,000” and inserting in its 
place the term "$1,500”. 

h. Example (2) of (vi) is amended by 
deleting the term ”1971” and inserting 
in its place the term ”1977”, by delet¬ 
ing the term ”$1,250” both places it 
appears and inserting in its place the 
term “$1,500”, and by deleting the 
term "$500” both places it appears and 
inserting in its place the term ”$750”. 

i. Example (3) of (vi) is amended by 
deleting the term ”1971” both places it 
appears and inserting in its place the 
term "1977”, by deleting the term 
”$5,000” and inserting in its place the 
term "$6,000”, by deleting the term 
”$2,000” and inserting in its place the 
term "$3,000”, by deleting the term 
”$2,500” both places it appears and in¬ 
serting in its place the term "$3,000”, 
and by deleting the term ”$1,000” 
both places it appears and inserting in 
its place the term "$1,500”. 

3. Paragraph (c)(2) is amended by 
deleting the term ”50 miles” both 
places it appears and inserting in its 
place the phrase ”35 miles (50 miles in 
the case of expenses paid or incurred 
in taxable years beginning before Jan¬ 
uary 1. 1977)”. 

[FR Doc. 79-9855 Filed 3-29-79; 8:45 am] 


[4830-01-M] 

SUBCHAPTER D—MISCELLANEOUS EXCISE 
TAXES 

[T.D. 7606] 

PART 53—FOUNDATION EXCISE 
TAXES 

Excise Tax on Net Investment Income 

AGENCY: Internal Revenue Service. 
Treasury. 

ACTION: Final regulations. 

SUMMARY: This document provides 
final regulations relating to the excise 
tax on net investment income of tax- 
exempt private foundations. The Rev¬ 
enue Act of 1978 reduced the rate of 
the tax from four percent to two per¬ 
cent. The regulations provide neces¬ 
sary guidance to the public and affect 
foundations subject to the tax. 

DATE: The regulations are effective 
for taxable years beginning after Sep¬ 
tember 30, 1977. 

FOR FURTHER INFORMATION 
CONTACT: 

Elizabeth Stein of the Employee 
Plans and Exempt Organizations Di¬ 
vision. Office of Chief Counsel, In¬ 
ternal Revenue Service, 1111 Consti¬ 
tution Ave., N.W., Washington. D.C. 
20224, Attention: CC:LR:T:EE-177- 
78. (202) 566-3422 (not a toll-free 
number). 

SUPPLEMENTARY INFORMATION: 
This Treasury decision amends the 
Foundation Excise Tax Regulations 
(26 CFR Part 53) under section 4940 of 
the Internal Revenue Code, relating to 
the excise tax on net investment 
income of tax-exempt private founda¬ 
tions. The regulations reflect the 
amendment of section 4940(a) by sec¬ 
tion 520 of the Revenue Act of 1978 
(92 Stat. 2884), which reduced the rate 
of the tax from 4 percent to 2 percent 
of net investment income. Because the 
amendment to the regulations reflects 
the simple reduction in the rate of the 
tax and does not provide substantive 
rules relating to the application of the 
tax, it is found unnecessary to issue 
this Treasury decision with notice and 
public procedure. This regulation is 
not a significant regulation under 
paragraph 8 of the Treasury Directive 
appearing in the Federal Register for 
November 8. 1978 (43 FR 52121). 

Drafting Information 

The principal author of this regula¬ 
tion was Elizabeth Stein of the Em¬ 
ployee Plans and Exempt Organiza¬ 
tions Division of the Office of the 
Chief Counsel, Internal Revenue Serv¬ 
ice. However, personnel from other of¬ 
fices of the Internal Revenue Service 
participated in developing the regula- 
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tion, both on matters of subsance and 
style. 

Adoption of Amendments to the 
Regulations 

Accordingly. 26 CFR Part 53 is 
amended as follows: 

§53.4940 [Deleted] 

Paragraph 1. Section 53.4940 is de¬ 
leted. • 

§ 53.4940-1(a) [Amended! 

Par. 2. Section 53.4940-l(a) is 
amended by deleting the first sentence 
and inserting in lieu thereof: “For tax¬ 
able years beginning after September 
30, 1977, section 4940 imposes an 
excise tax of 2 percent of the net in¬ 
vestment income (as defined in section 
4940(c) and paragraph (c) of this sec¬ 
tion) of a tax-exempt private founda¬ 
tion (as defined in section 509). For 
taxable years beginning after Decem¬ 
ber 31, 1969, and before October 1. 
1977, the tax imposed by section 4940 
is 4 percent of the net investment 
income.” 

Because this amendment to the reg¬ 
ulations reflects the simple reduction 
in the rate of the tax and does not 
provide substantive rules relating to 
the application of the tax, it is found 
unnecessary to issue it with notice and 
public procedure under subsection (b) 
of section 553 of Title 5 of the United 
States Code or subject to the effective 
date limitation of subsection (d) of 
that section. 

This Treasury decision is issued 
under the authority contained in sec¬ 
tion 7805 of the Internal Revenue 
Code of 1954 (68A Stat. 917; 26 U.S.C. 
7805). 

Jerome Kurtz, 

Commissioner of Internal Revenue. 

Approved: May 23. 1979. 

Donald C. Lubick, 

Assistant Secretary 
of the Treasury. 

(FR Doc. 79-9829 Filed 3-29-79: 8:45 am] 


18320-01-M] 

Title 38—Pensions, Bonuses, and 
Veterans’ Relief 

CHAPTER I—VETERANS’ 
ADMINISTRATION 

PART 3—ADJUDICATION 
Subpart A—Pension, Compensation, 
and Dependency and Indemnity 
Compensation 

Women’s Air Forces Service Pilots 
AGENCY: Veterans Administration. 
ACTION: Final regulations. 


RULES AND REGULATIONS 

SUMMARY: The Veterans Adminis¬ 
tration is amending its regulations to 
indicate that service in the Women’s 
Air Forces Service Pilots (WASP), or 
in similarly situated groups, may be 
considered active sendee for purposes 
of Veterans Administration benefit en¬ 
titlement if it is so certified by the 
Secretary of Defense and if the Secre¬ 
tary issues a discharge under honor¬ 
able conditions. This change results 
from enactment of a new law. 

EFFECTIVE DATE: November 23, 
1977. 

FOR FURTHER INFORMATION 
CONTACT: 

T. H. Spindle, Jr., 202-389-3005. 

SUPPLEMENTARY INFORMATION: 
On pages 5856-57 of the Federal Reg¬ 
ister of February 10, 1978, there was 
published notice of proposed regula¬ 
tory development to amend § 3.7. Four 
comments were received. Three com¬ 
mentators merely expressed support 
for Veterans Administration benefits 
for WASP’s. 

The fourth commentator suggested 
specific changes to the proposed rule. 
He wants the rule to more closely 
follow the implementing legislation. 
Pub. L. 95-202 (91 Stat. 1449). Pub. L. 
95-202 provides that WASP, or similar 
service, will qualify an individual for 
Veterans Administration benefits only 
if the Secretary of Defense certifies it 
as active military service and the Sec¬ 
retary issues a discharge under honor¬ 
able conditions. The law also provides 
that Veterans Administration benefits 
may not be awarded to any person 
made eligible as a result of WASP, or 
similar service, for any period prior to 
November 23, 1977. In addition. Pub. 
L. 95-202 prohibits in certain in¬ 
stances, payment of Veterans Adminis¬ 
tration compensation or pension based 
on WASP, or similar service, and em¬ 
ployees’ compensation under the Fed¬ 
eral Employees' Compensation Act 
(F.E.C.A.). 

We believe this commentator’s sug¬ 
gestions have merit. We have amended 
the proposed regulations substantially 
along the lines suggested. 

We have not included the prohibi¬ 
tion concerning concurrent payment 
of Veterans Administration compensa¬ 
tion or pension and employees’ com¬ 
pensation under the F.E.C.A. in the 
final rule because this prohibition is 
already stated in § 3.708. The effective 
date provisions applicable to WASP 
claims have been placed in § 3.400. 

Approved: March 27, 1979. 

By direction of the Administrator: 

Rufus H. Wilson, 
Deputy Administrator. 
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1. In §3.7, paragraph (x) is added to 
read as follows: 

§3.7 Persons Included. 

The following are included: 

• • • • « 

(x) Women's Air Forces Service 
Pilots, or other similarly situated 
groups. Such service if certified by the 
Secretary of Defense as active military 
service and if a discharge under honor¬ 
able conditions is issued by the Secre¬ 
tary. The effective dates for an award 
based upon such service shall be as 
provided by § 3.400(z) and 38 U.S.C. 
3010, except that in no event shall 
such an award be made effective earli¬ 
er than Novermber 23. 1977. 

2. In § 3.400, paragraph (z) is added 
to read as follows: 

§ 3.400 General. 

• • • • • 

(z) Claims based on service in the 
Women's Air Forces Service Pilots 
(WASP), or on service in a similarly 
situated group (Pub. L. 95-202). (1) 
Original claim: Date of receipt of 
claim or date entitlement arose, 
whichever is later, or as otherwise pro¬ 
vided under this section (e.g.. para¬ 
graph (b)(1) of this section) except 
that no benefits shall be awarded for 
any period prior to November 23. 1977. 

(2) Reopened claim: Latest of the 
following dates: 

(i) November 23, 1977. 

(ii) Date entitlement arose. 

(iii) One year prior to date of receipt 
of reopened claim. 

[FR Doc. 79-9773 Filed 3-29-79; 8:45 am] 


16560-01-M] 

Title 40—Protection of Environment 

CHAPTER I—ENVIRONMENTAL 
PROTECTION AGENCY 

SUBCHAPTER E—PESTICIDE PROGRAMS 

[FRL 1086-5; PP 6F1868/R201] 

PART 180—TOLERANCES AND EX¬ 
EMPTIONS FROM TOLERANCES 
FOR PESTICIDE CHEMICALS IN OR 
ON RAW AGRICULTURAL COM¬ 
MODITIES 

Methomyl 

AGENCY: Office of Pesticide Pro¬ 
grams, Environmental Protection 
Agency (EPA). 

ACTION: Final Rule. 

SUMMARY: This rule establishes a 
tolerance for residues of the insecti- 
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cide methomyl on pecans at 0.1 part 
per million (ppm). The regulation was 
requested by E.I. du Pont de Nemours 
& Co., Inc. This rule establishes a 
maximum permissible level for resi¬ 
dues of methomyl on pecans. 

EFFECTIVE DATE: Effective on 
March 30, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Frank Sanders. Product Man¬ 
ager (PM) 12. Registration Division 

(TS-767), Office of Pesticide Pro¬ 
grams. EPA, 401 M Street SW.. 

Washington. D.C. 20460 (202/426- 

9425). 

SUPPLEMENTARY INFORMATION: 
On October 19. 1976, notice was given 
(41 FR 46020) that E.I. du Pont de Ne¬ 
mours & Co., Inc., Wilmington, DE 
19898, had filed a pesticide petition 
(PP 6F1868) with the EPA. This peti¬ 
tion proposed that 40 CFR 180.253 be 
amended to establish a tolerance for 
residues of the insecticide methomyl 
(5-methyl N-[(methylcarbamoyl)oxy] 
thioacetimidate) in or on the raw agri¬ 
cultural commodity pecans at 0.1 ppm. 
No comments were received in re¬ 
sponse to this notice of filing. 

The data submitted in the petition 
and other relevant material have been 
evaluated. The toxicological data con¬ 
sidered in support of the proposed tol¬ 
erance included a two-year rat and dog 
feeding study with a no-observed- 
effect level (NOEL) of 100 ppm; a 
three-generation rat reproduction 
study with an NOEL of 100 ppm: and a 
hen neurotoxicity study, which was 
negative at 28 milligrams <mg)/kilo- 
gram (kg) of body weight (bw). 

Based on the two-year dog feeding 
study with an NOEL of 100 ppm and 
using a safety factor of 100, the ac¬ 
ceptable daily intake (ADI) for man is 
0.025 mg/kg bw/day. The theoretical 
maximal residue contribution (TMRC) 
in the human diet from the previously 
established tolerances and the pro¬ 
posed tolerance does not exceed the 
ADI. Tolerances have previously been 
established for residues of methomyl 
on a variety of raw’ agricultural com¬ 
modities at levels ranging from 10 ppm 
to 0.1 ppm. 

Desirable data that are lacking from 
the petition are an oncogenicity study 
in a second mammalian species. In a 
letter of April 20. 1978, the petitioner 
indicated that the study is underway 
and is expected to be completed in late 
1978 and late 1980. respectively. The 
petitioner also agreed to voluntarily 
delete the use of methomyl on pecans 
from the label should these studies 
exceed the risk criteria for chronic 
toxicity in 40 CFR 162.11. 
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The metabolism of methomyl is ade¬ 
quately understood, and an adequate 
analytical method (gas chromato¬ 
graphy using a microcoulometric de¬ 
tector) is available for enforcement 
purposes. No actions are currently 
pending against continued registration 
of methomyl, nor are there any other 
relevant considerations involved in es¬ 
tablishing the proposed tolerance. 
There is no reasonable expectation of 
residues in eggs, meat, milk, or poul¬ 
try. 

The pesticide is considered useful 
for the purposes for which a tolerance 
is sought, and it is concluded that the 
tolerance of 0.1 ppm on pecans estab¬ 
lished by amending 40 CFR 180.253 
will protect the public health. It is 
concluded, therefore, that the toler¬ 
ance be established as set forth below. 

Any person adversely affected by 
this regulation may. on or before April 
30, 1979, file written objections with 
the Hearing Clerk, Environmental 
Protection Agency, Rm. M-3708 (A- 
110). 401 M St.. SW. Washington. DC 
20460. Such objections should be sub¬ 
mitted and specify the provisions of 
the regulation deemed to be objection¬ 
able and the grounds for the objec¬ 
tions. If a hearing is requested, the ob¬ 
jections must state the issues for the 
hearing. A hearing will be granted if 
the objections are supported by 
grounds legally sufficient to justify 
the relief sought. 

Effective on March 30, 1979, Part 
180 is amended as set forth below. 

Dated: March 23, 1979. 

Edwin L. Johnson, 
Deputy Assistant Administrator 
for Pesticide Programs. 

(Sec. 408(d)(2), Federal Food. Drug, and 
Cosmetic Act (21 U.S.C. 346a(d)(2))) 

Part 180. Subpart C, § 180.253 is 
amended by alphabetically inserting 
pecans at 0.1 ppm in the table to read 
as follows: 


§ 180.253 Methomyl; tolerances for resi- 


dues. 




• • 

Commodity: 

• 

• 

9 

Parts 

per 

million 

• • 

popft rvs . 

• 

• 

• 

0.1 

• • 

• 

9 

• 


(FR Doc. 79-9810 Filed 3-29-79: 8:45 am] 


[6560-01-M] 

[FRL 1086-7; PP 8F2070/R196] 

PART 180—TOLERANCES AND EX- 
EMPTIONS FROM TOLERANCES 
FOR PESTICIDE CHEMICALS IN OR 
ON RAW AGRICULTURAL COM¬ 
MODITIES 

Glyphosate 

AGENCY: Office of Pesticide Pro¬ 
grams, Environmental Protection 
Agency (EPA). 

ACTION: Final rule. 

SUMMARY: This rule establishes a 
tolerance for residues of the herbicide 
glyphosate on asparagus. The regula¬ 
tion was requested by Monsanto Co. 
This rule establishes a maximum per¬ 
missible level for residues of glypho¬ 
sate on asparagus. 

EFFECTIVE DATE: Effective on 
March 30, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Robert Taylor. Product Man¬ 
ager (PM) 25. Registration Division 
(TS-767), Office of Pesticide Pro¬ 
grams, EPA. 401 M Street. SW. 
Washington, DC 20460 (202/755- 
7013). 

SUPPLEMENTARY INFORMATION: 
On May 3, 1978, notice was given (43 
FR 19077) that Monsanto Agricultural 
Products Co., 800 N. Lindbergh Blvd., 
St. Louis. MO 63166, had filed a pesti¬ 
cide petition (PP 8F2070) with the 
EPA. This petition proposed that 40 
CFR 180.364 be amended to establish 
a tolerance for combined residues of 
the herbicide glyphosate (JV- 
(phosphonomethyl)glycine) and its 
metabolite aminomethylphosphonie 
acid in or on the raw agricultural com 
modity asparagus at 0.2 part per mil¬ 
lion (ppm). No comments were re¬ 
ceived in response to this notice of 
filing. 

The data submitted in the petition 
and other relevant material have been 
evaluated. The toxicological data con¬ 
sidered in support of the proposed tol¬ 
erance included a rabbit acute oral 
toxicity study with a lethal dose (LD«,) 
of 3.8 grams (g)/kilogram (kg) of body 
weight (bw). a 90-day rat feeding study 
with an NOEL of 2,000 ppm, two 
rabbit teratology studies with a no-ob¬ 
servable-effect level (NOEL) of 2,000 
ppm, a 90-day dog feeding study with 
an NOEL of 30 mg/kg bw/day, a two- 
year dog feeding study with an NOEL 
of 300 ppm, an 18-month mouse feed¬ 
ing study with no carcinogenic poten¬ 
tial at 300 ppm. a three-generation rat 
reproduction study with an NOEL of 
300 ppm. a two-year rat feeding study 
with an NOEL of 100 ppm. a hen neu- 
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rotoxicity study (negative at 7.5 g/kg 
bw), a mouse dominant lethal study 
(negative at 10 mg/kg bw), a host-me¬ 
diated mutagenicity assay (negative), 
an Ames test (negative), and a Rec- 
assay mutagenicity test (negative). 

The lifetime rat and mouse studies 
show no oncogenic potential at 300 
ppm. the highest level fed. Since the 
studies were lacking in number of ani¬ 
mals tested, an additional oncogenic 
study is needed. In a letter of August 
29, 1978, the petitioner agreed to 
repeat tw r o teratology studies on rab¬ 
bits, an 18-month mouse oncogenicity 
study, a dominant lethal mouse study, 
the Ames test, and the Rec-assay mu¬ 
tagenicity test. The teratology' studies 
on hand together with the reproduc¬ 
tion study shpwed that glyphosate has 
a low potential for showing adverse ef¬ 
fects on reproduction. The petitioner 
also agreed to remove the proposed 
use from the label should the results 
of the above studies exceed the risk 
criteria for chronic toxicity as stated 
in 40 CFR 162.11. 

Tolerances have previously been es¬ 
tablished for residues of glyphosate on 
a variety of raw agricultural commod¬ 
ities at levels ranging from 15 ppm to 
0.1 ppm for a theoretical maximal resi¬ 
due contribution (TMRC) of 0.2 mg/ 
day for a 60-kg man, or 6.81 percent of 
the MPI, which is based-on an accept¬ 
able daily intake (ADI) of 0.05 mg/kg 
bw/day. Tolerances proposed but not 
yet established will add about 0.005 
mg/day to the average diet for a total 
of 7 percent of the MPI. 

Pood additive tolerances (21 CFR 
193.235) in connection with experi¬ 
mental programs have previously been 
established for residues of glyphosate 
in potable water at 0.1 ppm and sugar¬ 
cane molasses at 2 ppm. A feed addi¬ 
tive tolerance has also been previously 
established (21 CFR 561.253) for resi¬ 
dues of glyphosate in sugarcane molas¬ 
ses at 15 ppm in connection with an 
experimental program. Permanent 
feed additive tolerances have been pre¬ 
viously established for residues of gly¬ 
phosate in or on dried citrus pulp at 
0.4 ppm. soybean hulls at 20 ppm, and 
sugarcane molasses at 2 ppm. A per¬ 
manent food additive tolerance has 
previously been established for resi¬ 
dues of glyphosate in palm oil at 0.1 
ppm, and sugarcane molasses at 2 
ppm. Temporary tolerances have been 
established for residues of glyphosate 
in or on alfalfa, alfalfa hay, avocados, 
potatoes, and sugar beet roots and 
tops at 0.2 ppm and in the liver and 
kidney of cattle, goats, hogs, horses, 
poultry, and sheep at 0.05 ppm. 

A regulatory action was pending 
against glyphosate based on its con¬ 
tamination with N-nitrosoglyphosate, 


but this was resolved since no residues 
of the contaminant at detectable 
levels are present in raw agricultural 
commodities, nor does it pose a hazard 
to the applicator. The metabolism of 
glyphosate is adequately understood, 
and an adequate analytical method 
(gas chromatography using a phospho¬ 
rus specific flame photometric detec¬ 
tor) is available for enforcement pur¬ 
poses. No other considerations are in¬ 
volved in establishing the proposed 
tolerance. The tolerance established 
by amending 40 CFR 180.364 will be 
adequate to cover residues that would 
result in the liver and kidney of cattle, 
goats, hogs, horses, poultry, and sheep 
as delineated in 40 CFR 180.6(a)(2), 
and there is no reasonable expectation 
of residues in other meat products, 
eggs, and milk as delineated in 40 CFR 
180.6(a)(3). 

The pesticide is considered useful 
for the purpose for which a tolerance 
is sought, and it is concluded that the 
tolerance of 0.2 ppm on asparagus es¬ 
tablished by amending 40 CFR 180.364 
will protect the public health. It is 
concluded, therefore, that the toler¬ 
ance be established as set forth below. 

Any person adversely affected by 
this regulation may, on or before April 
30. 1979, file WTitten objections with 
the Hearing Clerk, Environmental 
Protection Agency. Rm. M-3708 <A- 
110), 401 M St., SW. Washington. DC 
20460. Such objections should be sub¬ 
mitted and specify the provisions of 
the regulation deemed to be objection¬ 
able and the grounds for the objec¬ 
tions. If a hearing is requested, the ob¬ 
jections must state the issues for the 
hearing. A hearing will be granted if 
the objections are supported by 
grounds legally sufficient to justify 
the relief sought. 

Effective March 30, 1979, Part 180 is 
amended as set forth below. 

Dated: March 23, 1979. 

Edwin L. Johnson. 
Deputy Assistant Administrator 
for Pesticide Programs. 

(Sec. 408(d)(2), Federal Food, Drug, and 
Cosmetic Act (21 U.S.C. 346a(d>(2».) 

Part 180. Subpart C* § 180.364 is 
amended by alphabetically inserting 
asparagus at 0.2 ppm in the table to 
read as follows: 

§ 180.364 Glyphosate: tolerances for re«i- 
dues. 


Commodity: Parts 

per 

million 

m • • • • 

Asparagus........ 0.2 

• • • • • 

[FR Doc. 79-9812 Filed 3-29-79; 8:45 ami 


16560-01-M] 

CFRL 1086 8; OPP-300019A1 

PART 180—TOLERANCES AND EX¬ 
EMPTIONS FROM TOLERANCES 
FOR PESTICIDE CHEMICALS IN OR 
ON RAW AGRICULTURAL COM¬ 
MODITIES 

Exemption From Requirement of a 
Tolerance for a Certain Inert Ingre¬ 
dient in Pesticide Formulations 

AGENCY: Office of Pesticide Pro¬ 
grams, Environmental Protection 
Agency (EPA). 

ACTION: Final Rule. 

SUMMARY: This rule establishes an 
exemption from the requirement of a 
tolerance for an additional inert (or 
occasionally active) ingredient in pesti¬ 
cide formulations. The regulation was 
requested by BASF Wyandotte Corp. 
This rule will permit the use of the 
exempted inert ingredient in pesticide 
products. 

EFFECTIVE DATE: Effective on 
March 30, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. David 1*. Ritter, Hazard Evalua¬ 
tion Division (TS-769), Office of Pes¬ 
ticide Programs, EPA, 401 M Street, 
SW. Washington. DC (202/426- 
2680). 

SUPPLEMENTARY INFORMATION: 
On January 17, 1979, the EPA pub¬ 
lished a notice of proposed rulemaking 
in the Federal Register (44 FR 3529) 
to amend 40 CFR 180.1001 by exempt¬ 
ing a certain pesticide chemical which 
is an additional inert (or occasionally 
active) ingredient in pesticide formula¬ 
tions from tolerance requirements 
under provisions of Section 408(e) of 
the Federal Food, Drug, and Cosmetic 
Act. No comments or requests for re¬ 
ferral to an advisory committee were 
received by the Agency with regard to 
this notice. It has been concluded that 
the amendment will protect the public 
health and. therefore, that the amend¬ 
ment to the regulations should be 
adopted as proposed. 

Any person adversely affected by 
this regulation may, on or before April 
30, 1979, file written objections with 
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the Hearing Clerk, Environmental 
Protection Agency, Rm. M-3708 (A- 
110), 401 M St., SW, Washington. DC 
20460. Such objections should be sub¬ 
mitted and specify the provisions of 
the regulation deemed to be objection¬ 
able and the grounds for the objec¬ 
tions. If a hearing is requested, the ob¬ 
jections must state the issues for the 
hearing. A hearing will be granted if 
the objections are supported by 
grounds legally sufficient to justify 
the relief sought. 

Effective on March 30, 1979, Part 
180, Subpart D. § 180.1001 is amended 
as set forth below. 


Dated: March 23. 1979. 

Edwin L. Johnson. 
Deputy Assistant Administrator 
for Pesticide Programs. 
(Sec. 408(e), Federal Food. Drug, and Cos¬ 
metic Act <21 U.S.C. 346a<e)) 

Part 180, Subpart D, section 
180.1001 be amended by alphabetically 
inserting “a-Alkyl(C. 0 -C,.)-* -• • • in 
the table of inert ingredients in para¬ 
graph (d) to read as follows: 

§ 180.1001 Exemptions from the require¬ 
ment of a tolerance. 

• m * • • • 

(d) • • • • 


Inert Ingredient 


Limits 


Uses 


a-Alkyl<C„*Ca>- * -hydroxypoly- 
(oxyethyiene)poly(oxypropylene> mix¬ 
ture of dl-and monohydrogen phos¬ 
phate esters and the corresponding am¬ 
monium. calcium, magnesium, mon- 
oethanolamine. potassium, sodium, and 
zinc salts of the phosphate esters; <the 
combined poly(oxyethylene)- 

poly(oxypropylene) content averages 3- 
20 moles. 


Surfactants, related adjuvants of sur¬ 
factants. 


CFR Doc. 79-9813 Filed 3-29-79; 8:45 ami 


[6820-25-M] 

Title 41—Public Contracts and 
Property Management 

CHAPTER 101—FEDERAL PROPERTY 
MANAGEMENT REGULATIONS 

SUBCHAPTER E—SUPPLY AND PROCUREMENT 

CFPMR Temp. Reg. E-42, Supp. 51 

APPENDIX—TEMPORARY 
REGULATIONS 

ADP and Telecommunications 
Requirements Checklist 

AGENCY: Automated Data and Tele¬ 
communications Service, General 
Services Administration. 

ACTION: Temporary regulation. 

SUMMARY: This supplement extends 
to March 31, 1980, the expiration 
dates of FPMR Temporary Regulation 
E-42 and Supplements 1, 2, 3, and 4. 

DATES: Effective date: April 1, 1979. 
Expiration date: March 31,1980. 


FOR FURTHER INFORMATION 
CONTACT: 

Robert Johnson, 202 566-0834, Pro¬ 
curement Policy and Regulations 
Branch. 

(Sec. 205(0, 63 Stat. 390; 40 U.S.C. 486(c)) 
Dated: March 18, 1979. 

Paul E. Goulding, 
Acting Administrator 
of General Services. 
March 16. 1979. 

Federal Property Management 
Regulations 

TEMPORARY REGULATION E-42. SUPPLEMENT 5 

TO: Heads of Federal agencies. 

SUBJECT: ADP and telecommunications 
requirements checklist. 

1. Purpose. This supplement extends the 
expiration date of FPMR Temporary Regu¬ 
lation E-42. 

2. Effective date. This regulation Is effec¬ 
tive April 1. 1979. 

3. Expiration date. This regulation expires 
March 31. 1980. unless sooner superseded or 
canceled. 

4. Explanation of changes. The expiration 
dates contained in paragraph 3 of FPMR 
Temporary Regulation E-42 and Supple¬ 
ments 1. 2. 3, and 4 are revised to March 31, 
1980. 

Paul E. Goulding, 
Acting Administrator. 
CFR Doc. 79-9617 Filed 3-29-79; 8:45 am] 


[6712-01-M] 

Title 47—Telecommunication 


CHAPTER I—FEDERAL 
COMMUNICATIONS COMMISSION 

[Gen. Docket No. 78-323: RM-3058; FCC 79- 
177] 

PART 2—FREQUENCY ALLOCATIONS 
AND RADIO TREATY MATTERS; 
GENERAL RULES AND REGULA¬ 
TIONS 

PART 87—AVIATION SERVICES 

Authorizing Use of Aeronautical Ad¬ 
visory Frequencies by Aeronautical 
Utility Mobile Stations Located at 
Certain Landing Areas Which Da 
Not Have a Control Tower or FAA 
Flight Service Station 

AGENCY: Federal Communication 
Commission. 

ACTION: Final rule. 

SUMMARY: Amendment of the rules 
to permit aeronautical advisory fre¬ 
quencies to be utilized by certain 
ground vehicles at landing areas which 
are served by an aeronautical advisory 
station (unicorn), but which do not 
have a control tower or FAA flight 
service station In operation. The FAA 
requested that this proposed rule 
change be considered. The additional 
communications capability of the eligi¬ 
ble vehicles Is intended to improve avi¬ 
ation safety at the many airports af¬ 
fected. 

EFFECTIVE DATE: May 10. 1979. 

ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert H. McNamara, Safety and 
Special Radio Services Bureau. (202) 
632-7197. 

SUPPLEMENTARY INFORMATION: 

In the matter of amendment of 
Parts 2 and 87 of the rules to author¬ 
ize the use of aeronautical advisory 
frequencies by aeronautical utility 
mobile stations located at certain land¬ 
ing areas which do not have a control 
tower or FAA flight service station 
(Gen. Docket No. 78-323, RM 3058). 
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Report and Order; Proceeding 

Terminated 1 

Adopted: March 21, 1979. 

Released: March 28, 1979. 

1. This action amends the Commis¬ 
sion’s rules to permit certain ground 
vehicles which routinely operate on 
airports that have no functioning con¬ 
trol tower or FAA flight service sta¬ 
tion (FSS) but which are served by an 
aeronautical advisory station 
'unicorn), to utilize aeronautical advi¬ 
sory frequencies for safety related 
communications. 

Background 

2. The Commission received a letter 
from the Federal Aviation Administra¬ 
tion (FAA) requesting that the rules 
be amended to allow FAA vehicles and 
certain other ground vehicles to utilize 
aeronautical advisory frequencies 
while operating on landing areas not 
served by a control tower or FAA 
flight service station. Essentially, FAA 
feels that safety and operating effi¬ 
ciency would be enhanced at these air¬ 
ports by permitting vehicles used for 
inspections, maintenance, emergencies 
and the like, to communicate with the 
local aeronautical advisory station 
(unicorn) when operating on the air¬ 
field. Primarily, these vehicles would 
be expected to monitor the appropri¬ 
ate frequency and only transmit or ac¬ 
knowledge relevant safety informa¬ 
tion. FAA recommends that communi¬ 
cations by such vehicles be subject to 
the supervision of the advisory station 
operator. Also it is recommended that 
non-safety communications, such as 
dispatching, not be permitted. From 
time to time the Commission has re¬ 
ceived, and in appropriate cases grant¬ 
ed, requests for waivers to provide sim¬ 
ilar communications capabilities for 
certain ground vehicles operating on 
nontower airfields. 

3. The use of aeronautical advisory 
frequencies is limited to the necessities 
of safe and expeditious operation of 
private aircraft, such as runway condi¬ 
tions, types of fuel available, wind con¬ 
ditions, weather information and dis¬ 
patching. Further, only one aeronauti¬ 
cal advisory station is permitted on a 
landing area,Due to congestion prob¬ 
lems on the then one available aero¬ 
nautical advisory frequency at uncon¬ 
trolled airports, the Commission 
amended the rules to provide two addi¬ 
tional frequencies for advisory pur- 


See 43 FR 40331, October 23. 1978. 

This restriction has been retained in the 
roles since the inception of the aeronautical 
advisory service. As indicated in a report 
prepared by Special Committee 113 of the 
Radio Technical Commission for Aeronau¬ 
tics (Document No. DO-129, November 23, 
1965) such a limitation is necessary for 
safety, legal and technical considerations. 
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poses at these landing areas. 3 In view 
of the nature of this radio service and 
the potential that increased traffic 
would negate the beneficial effects of 
the two additional frequencies recent¬ 
ly provided, caution is necessary in 
regard to the grant of broader access 
to the advisory frequencies. 

4. Since it appeared that with appro¬ 
priate safeguards the FAA recom¬ 
mended rule change would provide an 
added safety feature at many uncon¬ 
trolled airports without appreciably 
increasing message traffic on the advi¬ 
sory frequencies, we issued a Notice of 
Proposed Rule Making 3 in this pro¬ 
ceeding. Substantially as requested, we 
proposed to permit FAA vehicles 4 and 
certain other vehicles (i.e., vehicles 
routinely operating on runways and 
taxi ways) to utilize aeronautical advi¬ 
sory frequencies on a noninterference 
basis, at airports which have a unicorn 
but no control tower or FSS. It was 
also proposed that at airfields with a 
part-time control tower and/or part- 
time FSS the subject mobile stations 
be likewise permitted to use the advi¬ 
sory frequencies during the hours that 
neither the control tower nor FSS is in 
operation. 

5. In order to prevent overloading of 
the advisory frequencies, communica¬ 
tions by aeronautical utility mobile 
stations in such ground vehicles were 
proposed to be limited to the necessi¬ 
ties of safety (such as runway condi¬ 
tions and hazards on the landing 
areas). Further, these stations were to 
be required to discontinue transmit¬ 
ting when so requested by the unicorn 
operator. However, due to the irregu¬ 
lar nature of many unicorn operations 
and the fact that the licensees would 
often be different entities, there was 
no requirement that these stations 
cease transmitting when the unicorn 
facility is not in operation. In addition, 
eligibility for authorization to operate 
utility mobile stations was proposed to 
be limited to those applicants able to 
demonstrate a legitimate need and au¬ 
thority to drive a ground vehicle on 
the particular airport movement area. 
(An airport movement area is defined 
as the runways, taxiways, and other 
areas which are utilized for taxiing, ta¬ 
keoff and landing of aircraft, exclusive 
of loading ramps and parking areas.) 


’Report and Order, Docket No. 20123, 
FCC 77-253. adopted April. 1977; 42 FR 
20469, 64 FCC 2d 573. 

’Notice of Proposed Rule Making. Gen 
Docket No. 78-323. Rm 3058 adopted Sep¬ 
tember 26. 1978, 43 FR 47218, FCC 78-699. 

•Although the Commission does not li¬ 
cense Government radio stations (here FAA 
stations), frequencies in the band 121.9375- 
123.0875 MHz are allocated for use by pri¬ 
vate aircraft stations except as provided in 
Footnote US31 to the Table of Frequency 
Allocations (Section 2.106 of the rules). We 
thus, among other things, proposed to 
amend US31 to permit FAA to use the advi¬ 
sory frequencies as requested. 
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Airport operators and state and local 
government organizations which use 
vehicles for inspection of airport 
movement areas and/or operate var¬ 
ious support vehicles, such as crash 
trucks and snowplows, were given as 
examples which satisfy the proposed 
eligibility requirements. Fuel trucks 
served as an example of the type of ve¬ 
hicle not contemplated to be eligible, 
since they normally operate only on 
ramp and parking areas. As we stated, 
our intention in proposing the subject 
rule amendment was to provide a 
means for vehicles which routinely op¬ 
erate on nontower, non-FSS airfields 
to monitor the advisory frequency and 
communicate when safety consider¬ 
ations so dictate. 

Comments 

6. Comments on the Notice of Pro¬ 
posed Rule Making were received 
from: (1) State of North Carolina, De¬ 
partment of Transportation, Division 
of Aeronautics; (2) Aircraft Owners 
and Pilots Association (AOPA); (3) 
City of Killeen. Killeen. Texas; (4) 
State of Oklahoma, Department of 
Transportation; (5) Acadiana Regional 
Airport, New Iberia, Louisiana; (6) 
State of Minnesota, Department of 
Transportation, Division of Aeronau¬ 
tics; (7) Cortland County Airport- 
Chase Field, Cortland, New York; (8) 
Central Committee on Telecommuni¬ 
cations of the American Petroleum In¬ 
stitute (API); and (9) General Aviation 
Manufacturers Association (GAMA).* 

7. Of the nine comments received, 
only the Department of Transporta¬ 
tion of the State of Oklahoma (Okla¬ 
homa) opposed the amendment of the 
rules as proposed. Oklahoma feels 
that the use of the advisory frequen¬ 
cies by additional stations would add 
more ’’clutter” to already overloaded 
frequencies. It suggests that ground 
vehicles utilize either a receiver for 
monitoring purposes only (in lieu of a 
transceiver) or other frequencies 
where inexpensive equipment could 
provide good communications.® 

8. The North Carolina Department 
of Transportation, the City of Killeen, 
the Minnesota Department of Trans¬ 
portation, Cortland County Airport, 
and API support the proposed rule 
change. Acadiana Regional Airport 
supports the proposal but indicates 
that in addition to safety communica¬ 
tions it considers the advisory frequen¬ 
cies available for airport operations, 
maintenance and security messages 
among ground vehicles and the 
unicorn facility. GAMA concurs with 


’Although GAMAs comments were re¬ 
ceived after the expiration of the comment 
period, they are considered herein. 

•Presumably, by “other frequencies” 
Oklahoma means frequencies not in the 
aeronautical VHF band 118-136 MHz. Thus, 
for example, citizens band equipment repre¬ 
sents an inexpensive alternative. 
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the proposed change but notes that 
congestion may become a problem. 
GAMA suggests that more advisory 
frequencies with 25 kHz spaced chan¬ 
nels would help cure the problem. Fi¬ 
nally. AOPA does not object to the use 
of the aeronautical advisory frequen¬ 
cies by aeronautical utility mobile sta¬ 
tions as proposed, provided the provi¬ 
sions describing that use are not 
changed from those appearing in the 
Notice of Proposed Rule Making 
(NPRM). We construe AOPA’s com¬ 
ment to mean that it does not object 
to the proposed so long as the very 
limited scope of permissible communi¬ 
cation by the subject stations is re¬ 
tained in the finil rule. 

Discussion 

9. The State of Oklahoma's com¬ 
ments in opposition, as well as the sup¬ 
portive comments of GAMA, express 
concern that the proposed use of the 
advisory frequencies will further con¬ 
gest these already heavily utilized fre¬ 
quencies. 7 AOPA’s comments suggest 
the same concern in tnat it has no ob¬ 
jection so long as advisory frequency 
usage by utility mobile stations is lim¬ 
ited as proposed. We indicated in the 
NPRM that it appears that with the 
proposed safeguards to prevent unnec¬ 
essary non-safety related communica¬ 
tions. the safety of aircraft and vehi¬ 
cles operating at many uncontrolled 
airports would be enhanced without 
appreciably increasing traffic on the 
advisory frequencies. We still believe 
this is the case, as do most of the com 
menters. 

10. However, in view of Acadiana Re¬ 
gional Airport’s apparent misunder¬ 
standing of the type of communica¬ 
tions proposed to be permitted, we 
wish to re-emphasize our intent in this 
rulemaking proceeding and clarify the 
limitations on the use of advisory fre¬ 
quencies by utility mobile stations. 
Our purpose in this proceeding is to 
provide a means for ground vehicles 
which routinely operate on nontower. 
non-FSS airport movement areas to 
monitor and communicate when safety 
considerations so dictate, on the fre¬ 
quency which is assigned to a local 


*It would not be practical at this time to 
adopt GAMA's suggestion that more unicorn 
frequencies be made available to alleviate 
congestion by using 25 kHz spaced channels. 
Many general aviation aircraft, particularly 
those primarily using uncontrolled airports, 
are equipped with 100 kHz spaced channel 
radios. In light of the important safety 
function of unicorn facilities at uncontrolled 
airfields, these aircraft should not be ex 
eluded from the use of these stations or pre¬ 
maturely forced to buy new equipment. 
However, it should be noted that a 25 kHz 
channel (122.975 MHz) is used for unicorns 
serving aircraft operating at or above 10,000 
feet above ground level. This is consistent 
with the present implementation schedule 
of 25 kHz channels by FAA for high altitude 
air traffic control. 


aeronautical ground station (i.e., the 
unicorn) and which in turn is custom¬ 
arily utilized by aircraft approaching 
and departing these airfields. We are 
not establishing “mobile unicorn sta¬ 
tions” licensed to provide the full 
scope of advisory services • nor are we 
authorizing the use of the aeronauti¬ 
cal advisory frequencies for airport ad¬ 
ministrative or business purposes. 

11. In order to insure that the use of 
the advisory frequencies by ground ve¬ 
hicles complies to the greatest extent 
possible with our stated intent, we are 
limiting the eligibility for such au¬ 
thorizations as follows: 

(1) The applicant must show' that 
the landing area(s) upon which the 
utility mobile staUon(s) will operate 
has a licensed unicorn facility and 
either 

(a) No control tower or FSS, or 

<b) A part-time control tower or 
FSS; and 

(2) The applicant must: 

(a) Demonstrate a need to routinely 
operate a vehicle on the given airport 
movement area(s), 

(b) Identify the vehicle(s) in which 
the station Is to be located, and 

<c) Be the owner or operator of the 
given airport(s), or a state or local 
aeronautical agency, or in lieu thereof, 
the applicant may attach a statement 
from the owmer or operator granting 
permission for the applicant to oper¬ 
ate certain vehicles on the specified 
airport<s). 

With these safeguards we believe that 
the licensees will utilize the advisory 
frequencies for the safety purposes in¬ 
tended at the subject uncontrolled air¬ 
ports. Unauthorized communications 
leading to congestion of these heavily 
used frequencies, are expected to be 
minimal. 

Action 

12. In light of the foregoing ration¬ 
ale and the generally favorable com¬ 


• Section 87.257 (Scope of service) pro¬ 
vides, In part, that: 

“(dMl) Communications by an aeronauti¬ 
cal advisory station shall be limited to the 
necessities of safe and expeditious operation 
of private aircraft, such as. conditions of 
runways, types of fuel available, wind condi¬ 
tions. weather information, dispatching, or 
other necessary information: Provided, how¬ 
ever. That at any landing area at which an 
airdrome control station or FAA flight serv¬ 
ice station is located, an aeronautical adviso¬ 
ry station shall not transmit Information 
pertaining to the conditions of runways, 
wind conditions, or weather Information 
during the hours of operation of the air¬ 
drome control station or FAA flight service 
station. 

“(2) On a secondary basis, communica¬ 
tions may be transmitted which pertain to 
the efficient portal-to-portal transit of 
which the flight is a portion, such as. re¬ 
quests for ground transportation, food, or 
lodging required during transit • * V* 


ments received, we are amending the 
Commission’s rules substantially as 
proposed in the NPRM. A few minor 
editorial changes have been made. 
This action permits certain ground ve¬ 
hicles which routinely operate on air¬ 
ports served by an aeronautical adviso¬ 
ry station (unicorn) but which have no 
functioning control tow'er or FAA 
flight service station, to utilize aero¬ 
nautical advisory frequencies for 
safety related communications. 

13. Regarding questions on matters 
covered in this document contact 
Robert McNamara (202) 632-7197. 

14. In view of the above, it is or¬ 
dered, That, pursuant to the authority 
contained in sections 4U) and 303 (b), 

(c), (d) and (r) of the Communications 
Act of 1934, as amended, the Commis¬ 
sion’s rules are amended as set forth 
In the attached appendix, effective 
May 7. 1979. 

15. It is further ordered, that this 
proceeding Is terminated. 

(Secs. 4. 303. 48 stat., as amended, 1066; 
1082: 47 U.S.C. 154, 303.) 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary. 

Appendix 

Parts 2 and 87 of Chapter I of Title 
47 of the Code of Federal Regulations 
are amended as follows: 

PART 2—FREQUENCY ALLOCATIONS 

AND RADIO TREATY MATTERS; 

GENERAL RULES AND REGULA¬ 
TIONS 

In §2.106 the second paragraph in 
footnote US31 is amended to read as 
follows: 

§ 2.106 Table of Frequency Allocations. 


U.S. Footnotes 


US31 Except as provided below the band 
121.9375-123.0875 MHz is for use by private 
aircraft stations. 

The frequencies 122.700. 122.725, 122.750. 
122.800. 122.950. 122.975. 123.000, 123.050 
and 123.075 MHz may be assigned to aero 
nautical advisory stations. In addition, al 
landing areas having a part-time or no air 
drome control tower or FAA flight service 
station, these frequencies may be assigned 
on a secondary noninterference basis to 
aeronautical utility mobile stations, and 
may be used by FAA ground vehicles for 
safety related communications during in 
spections conducted at such landing 
areas. • • • 
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PART 87—AVIATION SERVICES 

1. In §87.257, paragraph (d)(6) Is 
added to read as follows: 

§ 87.257 Scope of service. 


(d) * * * 

(6) Aeronautical advisory stations 
may communicate with aeronautical 
utility mobile stations and FAA 
ground vehicles, concerning runway 
conditions and safety hazards on the 
landing area when neither an air¬ 
drome control tower nor FAA flight 
service station is in operation. (Trans¬ 
missions by aeronautical utility mobile 
stations are subject to the control of 
the aeronautical advisory station to 
the extent that communications by 
ground vehicles must be discontinued 
when so requested by the aeronautical 
advisory station.) 

2. Section 87.431 is amended to read 
as follows: 

§ 87.431 FrequencieH available. 

(a) At landing areas having an air¬ 
drome control tower or an FAA flight 
service station, the frequencies 121.600 
through 121.925 MHz listed in 
§ 87.401(a) are available to aeronauti¬ 
cal utility mobile stations. The other 
frequencies listed in § 87.401(a) may be 
assigned to utility mobile stations on 
such landing areas only after FCC co¬ 
ordination with FAA. (The frequency 
that will be assigned to the utility 
mobile station at an airport served by 
a control tower or flight service sta¬ 
tion, is the frequency that is used by 
the control tower for ground traffic 
control or the flight service station to 
communicate with ground vehicles.) 

(b) In addition to the frequencies de¬ 
scribed in paragraph (a) above, at 
landing areas which have a part-time 
airdrome control tower or part-time 
FAA flight service station and an aero¬ 
nautical advisory station, the frequen¬ 
cy assigned to the aeronautical adviso¬ 
ry station is available to aeronautical 
utility mobile stations on a noninter¬ 
ference basis. However, utility mobile 
stations may transmit on the aeronau¬ 
tical advisory frequency only when the 
control tower or flight service station 
has ceased operations. 

(c) At landing areas which have an 
aeronautical advisory station but no 
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airdrome control tower or FAA flight 
service station, the frequency assigned 
to the advisory station is available to 
aeronautical utility mobile stations on 
a noninterference basis. (The frequen¬ 
cies available for assignment to aero¬ 
nautical advisory stations are de¬ 
scribed in §87.253.) 

3. Section 87.432 is amended to read 
as follows: 

§87.432 Eligibility. 

(a) Authorization to operate an aero¬ 
nautical utility mobile station on the 
frequencies described in § 87.431(a) 
will be issued only for operation at 
landing areas having a airdrome con¬ 
trol tower or FAA flight service sta¬ 
tion. 

(b) Authorization to operate an aero¬ 
nautical utility mobile station on an 
aeronautical advisory frequency will 
be issued only for operation at landing 
areas having an aeronautical advisory 
station and either a part-time or no 
airdrome control tower or FAA flight 
service station. In addition, an appli¬ 
cant must: 

(1) Demonstrate a need to routinely 
operate a ground vehicle on the air¬ 
port movement area (the airport 
movement area is defined as the run¬ 
ways, taxiways and other areas which 
are utilized for taxiing, takeoff and 
landing of aircraft, exclusive of load¬ 
ing ramp and parking areas): 

(2) Identify the vehicle in which the 
station is to be located; and 

(3) Either (i) attach a statement in¬ 
dicating that the applicant is the air¬ 
port owner or operator, or a state or 
local governmental aeronautical 
agency; or (ii) attach a statement from 
the airport owner or operator granting 
permission to operate the subject 
vehicle(s) on the specified airport 
movement area(s). 

4. Section 87.433 is amended to read 
as follows: 

§ 87.433 Scope of service. 

(a) Commuhications by an aeronau¬ 
tical mobile station at a landing area 
which has an airdrome control tower 
or FAA flight service station in oper¬ 
ation, are limited to the management 
of ground traffic at the airport. 

(b) Aeronautical utility mobile sta¬ 
tions which operate on the aeronauti¬ 
cal advisory station frequency are au¬ 
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thorized only to transmit and acknowl¬ 
edge information relating to safety, 
such as runway conditions and haz¬ 
ards on the airfield. (Such stations are 
expected to be employed primarily for 
monitoring advisory communications.) 

5. Section 87.437. including the head¬ 
ing, is amended to read as follows: 

§ 87.437 Supervision by operator of air¬ 
drome control tower, FAA flight serv¬ 
ice station or aeronautical advisory 
station. 

(a) Transmissions by an aeronautical 
utility mobile station are subject to 
the control of the airdrome control 
tower, the FAA flight service station 
or the aeronautical advisory station, as 
appropriate at the particular landing 
area. When so requested by the con¬ 
trol tower, the flight service station or 
aeronautical advisory station, a utility 
mobile station must discontinue trans¬ 
mitting immediately. 

(b) An aeronautical utility mobile 
station must guard its assigned fre¬ 
quency during periods of operation. 

(c) Aeronautical utility mobile sta¬ 
tions operating on the frequency as¬ 
signed to an airdrome control tower or 
FAA flight service station must cease 
to transmit on that frequency when 
neither of these stations are in oper¬ 
ation. However, utility mobile stations 
assigned an aeronautical advisory fre¬ 
quency may continue to transmit 
(safety related information) while lo¬ 
cated on the airport movement area 
when the aeronautical advisory station 
is not in operation. 

6. Section 87.439 is amended to read 
as follows: 

§ 87.439 Frequency change. 

In the event that the utility frequen¬ 
cy is changed by the Federal Aviation 
Administration (to a frequency in the 
band 121.600-121.925 MHz) or by the 
Federal Communications Commission, 
an aeronautical utility mobile station 
licensee has temporary authority for a 
period of 90 days to use the new fre¬ 
quency in place of the one listed on 
the license. An application for modifi¬ 
cation of the station license to specify 
the new frequency must be submitted 
within ten days from the date that the 
station commences operation on the 
new frequency. 

[FR Doc. 79-9780 Filed 3-29-79: 8:45 ami 
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_ proposed rules _ 

This section of the FEDERAL REGISTER contoins notices to the public of the proposed issuonce of rules and'regulations. The purpose of these notices rs to 
give interested persons an opportunity to participate in the rule making prior to the adoption of the final rules. 


[3410-05-M] 

DEPARTMENT OF AGRICULTURE 

Agricultural Stabilixation and Conservation 
Service 

[7 CFR Part 760] 

[Amdt 1] 

INDEMNITY PAYMENT PROGRAMS 

Dairy Indemnity Payment Program (1978- 
1981) 

AGENCY: Agricultural Stabilization 
and Conservation Service. USDA. 

ACTION: Proposed rule. 

SUMMARY: The purpose of this pro¬ 
posal is to amend the Dairy Indemnity 
Payment Program Regulations (1) to 
simplify the procedure for calculating 
dairy indemnity payments; (2) to clari¬ 
fy the requirements for determining 
whether an affected producer has 
other legal recourse; (3) to cover cases 
of “double indemnity”: and (4) to clar¬ 
ify requirements for the submission of 
information. 

DATES: Comments must be received 
no later than May 29. 1979 in order to 
be assured of consideration. 

ADDRESSES: Emergency and Indem¬ 
nity Programs Division. ASCS, USDA, 
Room 4095 South Building. P.O. Box 
2415, Washington. D.C. 20013. 

FOR FURTHER INFORMATION 
CONTACT: 

Gerald Schiermeyer (ASCS). Tel. 
(202)447-4428. 

SUPPLEMENTARY INFORMATION: 
Under the regulations now in effect, 
calculations for any month that milk 
was dumped are based on milk produc¬ 
tion during the same month a year 
earlier. An adjustment is made based 
on any change in milk production 
during the 3 months immediately pre¬ 
ceding the month milk was removed 
from the market compared with the 
same 3 months a year earlier. A second 
adjustment is made based on any 
change in the number of cows milked 
by the applicant during the month the 
milk was dumped compared with the 
average of the 3 months immediately 
preceding the removal of the milk 
from the market. This method, which 
requires collection and recording of 15 
months’ milk production, is difficult to 
understand and cumbersome to use. 


The weight of actual dumpings of 
milk, if available, is compared with cal¬ 
culated production and payment Is 
made on the lesser of the two 
amounts. Most dairy farmers are not 
equipped to weigh the milk dumped 
and consequently information on 
actual dumpings is seldom available. 

This proposal requires the use of 
production data for one month or two 
2-week pay periods prior to removal of 
the milk from the market. This month 
or 4-week period is considered the base 
period and this data is used as a basis 
for calculating milk indemnity pay¬ 
ments. For the first pay period, the 
applicant is paid on the basis of the 
production during the base period. At 
the end of each subsequent pay period 
until the milk is reinstated to the 
market, the base production is adjust¬ 
ed according to any change in the 
number of cows milked compared with 
the daily average number of cows 
milked during the base period. 

The proposal would also amend 
§ 760.9 in order to clarify the require¬ 
ments for determining whether an af¬ 
fected farmer has other legal recourse. 
Under the regulations now in effect, 
no Indemnity payment may be made 
for contamination resulting from resi¬ 
dues of chemicals or toxic substances 
If the Deputy Administrator deter¬ 
mines within 30 days after application 
for payment that other legal recourse 
is available to the affected farmer. Ex¬ 
perience in the administration of the 
program has shown that original ap¬ 
plications for payment very often do 
not contain adequate information to 
make a detemination as to whether 
other legal recourse does, in fact, 
exist. This has necessitated the with¬ 
holding of determinations until all 
necessary information has been gath¬ 
ered. 

Accordingly, it is proposed that sec¬ 
tion 760.9 be amended so as to clarify 
the fact that a determination will not 
be Issued until a completed application 
has been filed. An application will not 
be deemed complete until all informa¬ 
tion necessary to make a determina¬ 
tion as to whether other legal recourse 
exists has been submitted to the 
Deputy Administrator. 

It is also proposed to expand the reg¬ 
ulations to Include cases where a deci¬ 
sion has been made that no other legal 
recourse is available and the producer 
is paid. If. subsequent to receiving pay¬ 
ment from USDA. the producer takes 
legal action against the supplier of the 


contaminated feed (or who ever else 
may be liable for the losses) and is re¬ 
imbursed for the losses through such 
action, the producer would be required 
in such cases of double indemnity, to 
return funds received from USDA. 

Finally, it is proposed that § 760.6 be 
amended so as to clarify the require¬ 
ments regarding the furnishing of in¬ 
formation to the county committee. 
The county committee may require 
the furnishing of any information nec¬ 
essary to enable the appropriate offi¬ 
cials to make any determination re¬ 
quired under this subpart. 

The public is invited to submit writ¬ 
ten comments, sugggestions. and/or 
objections regarding the proposed reg¬ 
ulations to the above address. Persons 
submitting comments should include 
their name and address and give rea¬ 
sons for suggested changes. Copies of 
all written comments received will be 
available for review by interested per¬ 
sons in Room 4095, South Building, 
USDA. during regular business hours. 

Proposed Rule 

We propose to amend 7 CFR Part 
760 by amending subpart—Dairy In¬ 
demnity Payment Program to read as 
follow's: 

1. Section 760.2 is amended by 
adding a new paragraph (u): 

§ 760.2 Definition* 

(u) “Base period” means the calen¬ 
der month or 4-week period immedi¬ 
ately preceding removal of milk from 
the market. 

2. Section 760.4 is amended by delet¬ 
ing paragraphs (b) and (c) and adding 
new paragraphs (b) and (c): 

§ 760.4 Normal marketing* of milk 


(b) Normal marketings for each pay 
period are based on the average daily 
production during the base period. 

(c) Normal marketings determined 
Ln (b) above are adjusted for any 
change in the daily average number of 
cows milked during each pay period 
the milk is off the market compared 
with the average number of cows 
milked dally during the base period. 

3. Section 760.6 is amended by delet¬ 
ing paragraphs (c), (d), and Cj) and 
adding new paragraphs (c). (d), and 
(J). 
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§760.6 Information to be furnished. 

The affected farmer shall furnish to 
the county committee complete and 
accurate information sufficient to 
enable the county committee or the 
Deputy Administrator to make the de¬ 
terminations required in this subpart. 
Such information shall include, but is 
not limited to: 

• • • • • 

(c) The quantity and butterfat test 
of whole milk produced and marketed 
during the base period. This informa¬ 
tion must be a certified statement 
from the affected farmer’s milk han¬ 
dler or any other evidence the county 
committee accepts as an accurate 
record of milk production and butter- 
fat tests during the base period. 

<d) The average number of cows 
milked during the base period and 
during each pay period in the applica¬ 
tion. 


(j) Such other information as the 
county committee may request to 
enable the county committee or the 
Deputy Administrator to make the de¬ 
terminations required in this subpart. 

4. Section 760.9 is amended to read 
as follows: 

§ 760.9 Other legal recourse. 

(a) No indemnity payment shall be 
made for contaminated milk resulting 
from residues of chemicals or toxic 
substances if. within 30 days after re¬ 
ceiving a completed application, the 
Deputy Administrator determines that 
other legal recourse is available to the 
farmer. An application shall not be 
deemed complete unless it contains all 
information necessary to make a de¬ 
termination as to whether other legal 
recourse is available to the farmer. 
However, notwithstanding such a de¬ 
termination. the Deputy Administra¬ 
tor may reopen the case at a later date 
and make a new determination on the 
merits of the case as may be just and 
equitable. 

(b) In the event that a farmer re¬ 
ceives an indemnity payment under 
this subpart, and such farmer is later 
compensated for the same loss by the 
person (or the representative of suc¬ 
cessor in interest) responsible for such 
loss, the indemnity payment shall be 
refunded by the farmer to the Depart¬ 
ment of Agriculture: Provided, that 
the amount of such refund shall not 
exceed the amount of other compensa¬ 
tion received by the farmer. 

Note This regulation has been deter¬ 
mined not significant under the USDA crite¬ 
ria Implementing Executive Order 12044, 
“Improving Government Regulations.” 


Signed at Washington, D.C., on 
March 22. 1979. 

Stewart N. Smith, 
Acting Administrator, Agricul¬ 
tural Stabilization and Con¬ 
servation Service . 

tFR Doc. 79-9622 Filed 3-29-79; 8:45 am) 


[3410-15-M] 

Rural Electrication Administration 
17 CFR Part 1701) 

SPECIFICATION FOR RURAL DISTRIBUTION 
TRANSFORMERS 

(Overhead Type) 

AGENCY: Rural Electrification Ad¬ 
ministration. 

ACTION: Revision to Existing Specifi¬ 
cation. 

SUMMARY: The Rural Electrification 
Administration proposes to revise REA 
Specification D-10, “Specification for 
Rural Distribution Transformers 
(Overhead Type).” The revisions are 
being made to bring the telephone in¬ 
fluence factor (TIP) requirement in 
line with up-to-date measurement 
methods. 

DATE: Public comments must be re¬ 
ceived by REA no later than May 29, 
1979. 

ADDRESS: Interested persons may 
obtain copies of Specification D-10 
from Mr. Rowland C. Hand. Sr.. Direc¬ 
tor, Power Supply and Engineering 
Standards Division. Rural Electrifica¬ 
tion Administration, Room 3304, 
South Building, U.S. Department of 
Agriculture, Washington. D.C. 20250, 
telephone number (202) 447-4413. All 
data, views, or comments should also 
be directed to Mr. Hand. All written 
submissions made pursuant to this 
notice will be made available for 
public inspection at the Office of the 
Director. Power Supply and Engineer¬ 
ing Standards Division during regular 
business hours. 

An impact analysis for this proposed 
action has been prepared and is avail¬ 
able upon request. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Rowland C. Hand, telephone 
number 202-447-4413. 

Dated: March 23. 1979. 

Joe S. Zoller, 

Acting Assistant 
Administrator , Electric, 

IFR Doc. 79-9732 Filed 3-29-79; 8:45 am) 


[4410-10-M] 

DEPARTMENT OF JUSTICE 

Immigration and Naturalisation Service 
[8 CFR PART 2121 

NONRESIDENT ALIEN BORDER CROSSING 
CARDS 

Proposed Rulemoking x 

AGENCY: Immigration and Naturali¬ 
zation Serv ice, Justice. 

ACTION: Notice of Proposed Rule 
Making. 

SUMMARY: This proposed rule 
amends the regulations of the Immi¬ 
gration and Naturalization Service to 
provide that an alien seeking to enter 
the United States using a nonresident 
alien border crossing card as an entry 
document shall be advised that he or 
she may request a hearing before an 
immigration judge if a supervisory im¬ 
migration officer at a port of entry de¬ 
termines that a border crossing card 
presented as the entry document 
should be voided. This proposed 
amendment is necessary and intended 
to clarify Service policy that aliens 
seeking admission to the United States 
with border crossing cards which a su¬ 
pervisory immigration officer intends 
to void are entitled to a hearing on the 
issue of their admissibility before an 
immigration judge if they so desire. 

DATES: Representations must be re¬ 
ceived on or before May 29, 1979. 

ADDRESSES: Please submit written 
representations, in duplicate, to the 
Commissioner of Immigration and 
Naturalization, Room 7100, 425 Eye 
Street, N.W., Washington, DC 20536. 

FOR FURTHER INFORMATION 
CONTACT: 

James G. Hoofnagle. Jr., Instruc¬ 
tions Officer. Immigration and Natu¬ 
ralization Service. Telephone: (202) 
633-3048. 

SUPPLEMENTARY INFORMATION: 
This proposed rule amends 8 CFR 
212.6(d) which relates to the voidance 
of nonresident Canadian and Mexican 
alien border crossing cards. The exist¬ 
ing regulation provides that a border 
crossing card may be declared void 
without notice by a supervisory immi¬ 
gration officer at a port of entry or by 
other specified immigration and con¬ 
sular officers. The existing regulation 
further provides that the border cross¬ 
ing card to be voided shall be surren¬ 
dered immediately and destroyed. 

The Service proposes to amend this 
regulation to eliminate the provision 
which permits voidance of the card 
without notice. We also propose to 
strike the sentence that provides that 
the border crossing card to be voided 
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shall be surrendered immediately and 
destroyed. 

The proposed amended regulation 
will provide that an alien seeking to 
enter the United States using a border 
crossing card as the entry document 
shall be advised that he or she may re¬ 
quest a hearing before an immigration 
Judge to determine admissibility, if a 
supervisory immigration officer in¬ 
tends to void the border crossing card. 
The border crossing card in the alien’s 
possession shall be lifted and returned 
to the port of entry for presentation 
to the immigration judge should the 
alien request a hearing. If the alien 
does not request a hearing, the card 
shail be taken and voided. 

This amendment is being proposed 
in order to emphasize that an alien 
seeking to enter the United States in 
possession of a border crossing card, is 
also an applicant for admission. As 
such, he or she is entitled to considera¬ 
tion of that application in accordance 
with sections 235 and 236 of the Act. 
and 8 CFR Parts 235 and 236, should 
the determination be made that the 
border crossing card should be voided. 

In the light of the foregoing, it is 
proposed to revise Chapter I of Title 8 
of the Code of Federal Regulations as 
set forth below. 

PART 212—DOCUMENTARY REQUIREMENTS: 

NONIMMIGRANTS; WAIVERS; ADMISSION 

OF CERTAIN INADMISSIBLE ALIENS; PAROLE 

In Part 212. it is proposed to revise 
§ 212.6(d) to read as follows: 

§212.6 Nonresident alien border crossing 
curds. 


(d) Voidance. (1) Forms 1-185 and I- 
186 may be declared void by a supervi¬ 
sory immigration officer at a port of 
entry. However, the applicant shall be 
advised that he may request a hearing 
before an Immigration judge in accord¬ 
ance with Part 236 of this chapter to 
determine his admissibility. If the ap¬ 
plicant requests a hearing, Forms I- 
185 and 1-186 shall be held at the port 
of entry for presentation to the immi¬ 
gration judge. If the applicant chooses 
not to have a hearing, the card shall 
be voided. The alien to whom the form 
was issued shall be notified of the 
action taken and the reasons therefor 
by means of Form 1-180 delivered in 
person or. if such action is not possi¬ 
ble. by mailing the Form 1-180 to the 
address shown on the nonresident 
alien border crossing card. 

(2) Forms 1-185 or 1-186 may be de¬ 
clared void by an immigration officer 
authorized to issue an Order to Show 
Cause or to grant voluntary departure 
under Part 242 of this chapter, if no 
expulsion hearing is held. Forms 1-185 
or 1-186 may be declared void by a 
consular officer in Mexico or Canada 


if the card w f as issued in one of those 
countries. Violation of the immigra¬ 
tion laws or grounds indicating inad¬ 
missibility shall be cause for voidance 
of the forms. 


(Secs. 103 and 212; 8 U.S.C. 1103 and 1182) 

Public Comments Inv ited 

In accordance with the provisions of 
section 553 of Title 5 of the United 
States Code, interested persons are in¬ 
vited to submit relevant data, views 
and arguments concerning these pro¬ 
posed rules to the Commissioner of 
Immigration and Naturalization. 
Room 7100, 425 Eye Street, NW., 
Washington. D.C. 20536. on or before 
May 29. 1979. Please submit all repre¬ 
sentations in w riting, in duplicate. 

Dated: March 27, 1979. 

Leonel J. Castillo, 
Commissioner of 
Immigration and Naturalization , 

IFR Doc. 79-9775 Filed 3-29-79; 8:45 am] 


[3410-34-Ml 

DEPARTMENT OF AGRICULTURE 

Animal and Plan) Health Inspection Service 
19 CFR Port 921 
SMUGGLED BIRDS 
Proposed Rulemaking 

AGENCY: Animal and Plant Health 
Inspection Service. USDA. 

ACTION: Proposed rule. 

SUMMARY: This document proposes 
to amend the regulations to provide 
for the quarantine and subsquent re¬ 
lease and disposition of certain birds 
which enter the United States in viola¬ 
tion of import regulations. This action 
would provide a means w'hereby cer¬ 
tain birds may be quarantined and 
tested while being held in Veterinary 
Services quarantine facilities and sold 
to recover costs involved after their re¬ 
lease. The effect of this proposal 
would be to provide for the preserva¬ 
tion of such birds including rare and 
endangered species w'hich are free of 
disease and permit their release into 
the United States for purposes other 
than research.. 

DATE: Comments on or before May 
29. 1979. 

ADDRESS: Written comments to 
Deputy Administrator. USDA, APHIS, 
VS, Federal Building, Room 817, Hy- 
attsville, MD 20782. 

FOR FURTHER INFORMATION 
CONTACT: 

Dr. George P. Pierson, USDA, 


APHIS. VS. Federal Building, Room 

817, 6505 Belcrest Road. Hyattsville, 

MD 20782. (301) 436-8170. 

SUPPLEMENTARY INFORMATION: 
Notice is hereby given in accordance 
with the administrative procedure pro¬ 
visions in 5 U.S.C. 553, that, pursuant 
to section 2 of the act of February 2, 
1903, as amended: and sections 2. 3. 
and 4. and 11 of the act of July 2, 1962 
(21 U.S.C. 111, 134a. 134b. 134c. and 
134f), the Animal and Plant Health In¬ 
spection Service is considering amend¬ 
ing Part 92, Titje 9. Code of Federal 
Regulations. 

The proposed amendments w'ouid 
add definitions for port veterinarian 
and for smuggled birds to the regula¬ 
tions and would provide for the quar¬ 
antine, testing and release of smuggled 
birds into the United States when 
they are determined to be free of dis¬ 
ease. 

A port veterinarian would be defined 
as a veterinarian employed by Veteri¬ 
nary Services who is assigned to per¬ 
form duties required under Part 92 of 
the regulations at a port of entry. This 
definition is in accord with the posi¬ 
tion title and description for such 
person employed by Veterinary Serv¬ 
ices at the ports of entry into the 
United States. 

Smuggled birds have presented a se¬ 
rious problem to Veterinary Services 
since 1972 when regulations for the 
importation of birds were placed in 
effect. Under the present regulations, 
there is no provision whereby appar¬ 
ently healthy smuggled birds can 
enter the United States for purposes 
other than research. Generally, they 
must either be removed from the 
country or destroyed. This has result¬ 
ed in the receipt of protests from var¬ 
ious zoological societies, aviculturists, 
other Federal agencies, and several 
conservation organizations. A safe 
means of handling these birds for 
other than research purposes has been 
sought and is now believed to be avail¬ 
able. 

The proposed regulations would 
define a smuggled bird as “any bird 
which has been brought into the 
United States contrary to any Federal 
law or regulation and which has been 
seized by any official of any Depart¬ 
ment of the United States Govern¬ 
ment or which has been abandoned to 
the United States.” It is the intention 
of the administrative officials of 
APHIS that the procedures that 
would be established by these regula¬ 
tions would only be applicable to birds 
over w’hich the Federal Government 
has possession or a right to possession. 
The administrative officials believe 
that the present regulations do not es¬ 
tablish adequate alternative proce¬ 
dures for handling such birds. 

The proposed procedures would in¬ 
clude a number of options for the dis- 
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position of smuggled birds. The first 
option would be to refuse entry of the 
bird into the United States and 
remove it from the United States. It is 
intended that such provision would be 
utilized in situations involving the im¬ 
portation of birds listed on the Appen¬ 
dices of the Convention on Interna¬ 
tional Trade in Endangered Species of 
Wild Fauna and Flora. The United 
States is a signatory to the Conven¬ 
tion, and the Convention is incorporat¬ 
ed into the provisions of the Endan¬ 
gered Species Act of 1973 (16 U.S.C. 
1530 et seq.). The Convention provides 
that any animal imported in violation 
of the provisions of the Convention 
should be returned to the country of 
origin if the country of origin desires 
its return. The Convention provides 
that the costs for returning such an 
animal shall be borne by the country 
of origin. 

The second option available for the 
handling of smuggled birds would be 
to quarantine the birds in a Veterinary 
Services quarantine facility until nega¬ 
tive results have been obtained to two 
consecutive tests for velogenic viscero- 
tropic Newcastle disease (WND). Two 
negative tests for WND would be re¬ 
quired because birds which are known 
to be carriers of the WND virus, may 
be intermittent in their shedding of 
the virus. Therefore, a test for WND 
may be negative, even though a bird 
may carry the virus. Two tests should 
reduce the likelihood that a diseased 
bird would avoid detection. 

Further, the tests for WND must be 
administered not less than 30 days 
apart, with the first test administered 
within seven days after the bird enters 
the facility. The first such test must 
be within seven days of the date of 
entry into the facility because the 
birds at that time should be under 
more stress than later in the quaran¬ 
tine, and since shedding of the virus is 
enchanced by stress, the presence of 
the virus should be more likely to be 
detected at such time. 

The regulations would also require 
that tissue samples from any smuggled 
bird which has died prior to release 
from quarantine shall be submitted 
for WND isolation. Obviously, if a 
bird of unknown health status dies, 
there is a distinct possibility that it 
had WND. Therefore, tests must be 
performed on such a deceased bird in 
order to determine whether any birds 
which came in contact with the de¬ 
ceased bird have been exposed to 
WND. 

The regulations would require that 
the birds shall be subjected to such 
other tests and procedures as are re¬ 
quired in specific cases by the Veteri¬ 
nary Services port veterinarian to de¬ 
termine whether the birds are free 
from communicable diseases of poul¬ 
try. Additional testing will be per¬ 


formed only w r hen the port veterinar¬ 
ian determines that the bird in ques¬ 
tion has showm physical symptoms of 
being affected with or exposed to any 
communicable disease. This is because 
the Department believes the WND 
constitutes a greater threat to poultry 
than other communicable diseases of 
poultry. Consequently, WND testing 
would be mandatory, while testing for 
other communicable diseases of poul¬ 
try would be performed when the port 
veterinarian has reason to believe that 
the particular bird is diseased. 

The proposed regulations also re¬ 
quire that a lot of smuggled birds 
placed into a quarantine facility shall 
be handled on an “all-in. all-out*’ basis. 
This is because birds in the same lot 
have been exposed to each other. 
Therefore, the health status of each 
bird in the lot has an impact on deter¬ 
mining the health status of every 
other bird in that lot. 

The proposed regulations also pro¬ 
vide that if WND or any communica¬ 
ble disease of poultry is diagnosed in 
any smuggled bird at any point or if it 
is determined that any bird has been 
exposed to WND such bird shall not 
be released from quarantine, but shall 
be disposed of in accordance with pro¬ 
cedures established by the Deputy Ad¬ 
ministrator to prevent the introduc¬ 
tion of communicable diseases of live¬ 
stock or poultry into the United 
States. Such birds constitute a signifi¬ 
cant disease threat and cannot be per¬ 
mitted to enter the United States. 

The proposed regulations require 
that any smuggled bird shall be identi¬ 
fied by a method approved by the 
Deputy Administrator, Veterinary 
Services, such as serially numbered 
metal leg bands in order to help keep 
track of the bird while in quarantine. 

The proposed regulations also pro¬ 
vide that if laboratory tests for WND 
are negative and the birds are free of 
clinical evidence of any communicable 
disease of poultry, the port veterinar¬ 
ian shall issue an agricultural release 
for entry of the birds through the 
United States Customs Service at the 
termination of the quarantine period. 
The likelihood that such birds at that 
point are diseased should be small, and 
consequently, the Department believes 
that the entry of such birds into the 
United States should not present an 
undue risk of introduction of commu¬ 
nicable diseases of livestock or poultry. 

The regulations would also author¬ 
ize the sale or other disposition or 
smuggled birds eligible for entry into 
the United States provided that such 
disposition is not contrary to any Fed¬ 
eral law or regulation. The purpose of 
this provision is to permit the Depart¬ 
ment to recoup its costs incurred in 
the handling of such birds. However, 
because the disposition of some birds, 
such as Endangered Species birds, is 


restricted by law. such birds would be 
permanently quarantined in accord¬ 
ance with such procedures as the 
Deputy Administrator may establish 
to prevent the introduction of commu¬ 
nicable diseases of livestock or poultry 
into the United States and in accord¬ 
ance with any other law regulating the 
disposition of such birds. 

The U.S. Customs Service has indi¬ 
cated that these changes should in¬ 
crease their sources of information 
concerning smuggled birds and, there¬ 
by, increase smuggled bird seizures. 
Such changes should also allow for 
rare and endangered species of birds 
to be preserved and should improve co¬ 
operation received by the Department 
from the general public in carrying 
out its responsibilities concerning bird 
importations. 

Accordingly, Part 92. Title 9, Code of 
Federal Regulations, would be amend¬ 
ed in the following respects: 

1. In §92.1, new paragraphs (j)(2)(vi) 
and 92.1(v) wxmld be added to read: 

§92.1 Definitions. 

• • • • • 

(j)* ♦ • 

( 2 ) • • • 

<vi) Smuggled birds. Any bird w’hich 
has been brought into the United 
States contrary to any Federal law or 
regulation and which has been seized 
by any official of any Department of 
the United States Government or 
which has been abandoned to the 
United States. 


(v) Port veterinarian. A veterinarian 
employed by Veterinary Services to 
perform duties required under this 
part at a port of entry. 

2. In § 92.2(b), the reference to para¬ 
graphs “(a), (c). (d), or (£)” would be 
amended to read paragraphs “(a), (c), 
(d), (f), or (j).” 

3. In §92.2, a new paragraph (j) 
would be added to read: 

§ 92.2 General prohibitions; exceptions. 


(j) Any smuggled bird shall: 

(1) Be refused entry into the United 
States and be removed from the 
United States, or 

(2) Be quarantined in a Veterinary 
Services quarantine facility pending 
negative results to two consecutive 
tests for velogenic viscerotropic New¬ 
castle disease (WND) administered 
not less than 30 days apart, with the 
first test administered within seven 
days after the bird enters the facility. 


,s Such tests are conducted according to 
the Protocol for WND which is available 
upon request from the Deputy Administra¬ 
tor. 
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Tissue samples from any smuggled 
bird which has died prior to release 
from quarantine shall be submitted 
for WND isolation. Smuggled birds 
shall also be subject to such other 
tests and procedures to determine 
whether the birds are free from com¬ 
municable diseases other than WND 
when the port veterinarian determines 
that the bird in question has shown 
physical symptoms of being affected 
with or exposed to communicable dis¬ 
eases of poultry. A lot of smuggled 
birds placed into the quarantine facili¬ 
ty shall be handled on an “all-in. all- 
out” basis. If WND or any other com¬ 
municable disease of poultry is diag¬ 
nosed in any smuggled bird at any 
point or if it is determined that any 
smuggled bird has been exposed to 
WND or any other such communica¬ 
ble disease, such birds shall not be re¬ 
leased from quarantine and shall be 
disposed of in accordance with proce¬ 
dures established by the Deputy Ad* 
ministrator to prevent the entry of 
communicable diseases of livestock or 
poultry into the United States. At the 
time any smuggled bird enters the 
quarantine facility, it shall be identi¬ 
fied in a manner approved by the 
Deputy Administrator, Veterinary 
Services. If the laboratory tests for 
WND are negative and as determined 
by the port veterinarian the birds are 
free of clinical evidence of diseases of 
poultry at the end of the quarantine 
period, the port veterinarian shall 
issue an agricultural release for entry 
of the birds through the United States 
Customs Service at the termination of 
the quarantine period. Providing that 
the sale of a smuggled bird is not con¬ 
trary to any Federal law or regulation, 
expenses incurred by the Department 
for the handling of a smuggled bird 
under this subparagraph shall be re¬ 
imbursed from funds derived from the 
sale or disposition of the smuggled 
birds after their release from quaran¬ 
tine. Any smuggled bird which by law 
may not be sold or so disposed, shall 
be quarantined in accordance with 
such procedures as the Deputy Admin¬ 
istrator may establish to prevent the 
introduction of communicable diseases 
of livestock or poultry into the United 
States, in accordance with the law. 

All written submissions made pursu¬ 
ant to this notice will be made availa¬ 
ble for public inspection at the Feder 
al Building. 6505 Belcrest Road, Room 
817, Hyattsville. Maryland, during reg¬ 
ular hours of business (8 a.m. to 4:30 
p.m., Monday to Friday, except holi¬ 
days) in a manner convenient to the 
public business (7 CFR 1.27(b)). 

Comments submitted should bear a 
reference to the date and page number 
of this issue in the Federal Register. 

Done at Washington, D.C.. this 26th 
day of March 1979. 


Note.—T his proposal has been reviewed 
under the USDA criteria established to im¬ 
plement E.O. 12044. "Improving Govern¬ 
ment Regulations,” and has been designated 
"significant.” A Draft Impact Analysis 
Statement has been prepared and is availa¬ 
ble from Program Services Staff. Room 870. 
Federal Building, 6505 Belcrest Road. Hy¬ 
attsville. Maryland 20782. 301-436-8695. The 
alternatives considered during the analysis 
are listed tn the Draft Impact Analysis 
Statement. 

Pierre A. Chaloux, 
Deputy Administrator, 
Veterinary Services. 

[FR Doc. 79-9730 FUed 3-29-79; 8.45 am] 


[ 6705-01 -M] 

FARM CREDIT ADMINISTRATION 
112 CFR Ch. vil 

SEMIANNUAL AGENDA OF REGULATIONS 

AGENCY: Farm Credit Administra¬ 
tion. 

ACTION: Semiannual agenda of regu¬ 
lations. 

SUMMARY: Pursuant to section 2 of 
Executive Order 12044, the Farm 
Credit Administration has established 
the following agenda of significant 
regulations which it will have under 
development and review during the 
period of March 31, 1979, through Oc¬ 
tober 31, 1979. 

FOR FURTHER INFORMATION 
CONTRACT: 

Mr. Sanford A. Belden, Deputy Gov¬ 
ernor. Office of Adminstration, 
Farm Credit Administration. 490 
L’Enfant Plaza East. SW.. Washing¬ 
ton. DC 20578. (202) 755-2181. 

SIGNIFICANT REGULATIONS 
UNDER DEVELOPMENT 

Nepotism 
£12 CFR 612.2030] 

This regulation prohibits nepotism 
in the employment practices of the 
banks and associations of the Farm 
Credit System. The Farm Credit Ad¬ 
ministration is considering amending 
this regulation pursuant to 12 U.S.C. 
2243 and 2252 to (1) more clearly de¬ 
scribe the employment relationships 
which are prohibited, (2) remove from 
coverage certain relationships which 
are so remote that it can reasonably 
be assumed that they do not influence 
the employment practices of the insti¬ 
tutions. and (3) prohibit the employ¬ 
ment of relatives in certain positions 
which are not now covered by the reg¬ 
ulations. 


Federal Land Banks 
(12 CFR 614.4090] 

This regulation, which states the 
lending authority of the Federal land 
banks, permits advance conditional 
payments on a loan by a borrower. 
Such payments axe to be applied on * 
future maturities or to be available for 
return to the borrower for purposes 
for which the bank would increase the 
loan. Farm Credit Administration is 
considering amending this regulation 
pursuant to 12 U.S.C. 2243 and 2252 to 
permit interest payment on future 
payment funds at a rate not to exceed 
the rate charged on the related loan. 

PRODUCTION CREDIT 
ASSOCIATIONS 

£12 CFR 614.4200] 

This regulation sets forth the loan 
terms and conditions of a production 
credit association loan. Farm Credit 
Administration is considering amend¬ 
ing this regulation pursuant to 12 
U.S.C. 2243 and 2252 to implement 
Public Law 95-443. This law amends 
Section 2.4 of the Farm Credit Act. of 
1971 to authorize the production 
credit associations to make loans to 
producers and harvesters of aquatic 
products for terms up to 15 years. 

General 

£12 CFR 614.4220] 

This regulation establishes the gen¬ 
eral requirements for valuing primary 
real estate security. Farm Credit Ad 
ministration Is considering amending 
this regulation pursuant to 12 U.S.C. 
2243 and 2252 to define the appraised 
value of a security as meaning its 
market value. 

Banks for Cooperatives 
£12 CFR 614.4334] 

This regulation governs the manner 
in which a bank may offer participa¬ 
tions in loans to other banks for coo¬ 
peratives and financial institutions. 
Currently. Farm Credit Administra¬ 
tion approval is required only for the 
form of the participation agreement 
used. In order to preclude the possibil¬ 
ity that supplemental agreements may 
be used to circumvent other require¬ 
ments of the regulations, the Farm 
Credit Administration is considering 
amending this regulation pursuant to 
12 U.S.C. 2243 and 2252 to require its 
approval of any supplemental agree¬ 
ments and modifications which direct¬ 
ly affect such things as capitalization, 
interest, and loss-sharing. 

Release of Information 

£12 CFR 618.8300-8350] 

These regulations govern the release 
of information concerning borrowers 
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by officials of the Farm Credit institu¬ 
tions. Farm Credit Administration is 
considering amending this regulation 
pursuant to 12 U.S.C. 2243 and 2252 to 
clarify the conditions under which 
such information may be made availa¬ 
ble to third parties, including Govern¬ 
ment authorities. 

None of the proposed amendments 
to the above regulations will result in 
(a) an annual effect upon the economy 
of $100 million or more, or (b) a major 
increase in costs or prices for individu¬ 
al industries, levels of government, or 
geographic regions. Therefore, regula¬ 
tory analysis of the type required by 
section 3 of Executive Order 12044 will 
not be prepared for these proposals. 

SIGNIFICANT REGULATIONS 
SELECTED FOR REVIEW 

Federal land Bank and Federal Inter¬ 
mediate Credit Bank Credit Review 

112 CFR 614.4051] 

This regulation sets out the require¬ 
ments which should be included in a 
bank’s prescription of credit review 
criteria. 

Special Credit Needs 
[12 CFR 614.4165] 

This regulation accommodates the 
credit needs of young farmers and 
farmers engaged in highly specialized 
and high risk enterprises. 

Loans Subject to Prior Approval 
[12 CFR 614.4470] 

This regulation sets out the type of 
loans which require prior approval of 
the district bank. 

Irregularities 
[12 CFR 617.7100-7170] 

These regulations govern the investi¬ 
gation. reporting, and referral for 
criminal action of irregularities by 
bank and association personnel, bor¬ 
rowers. and others. 

Internal Controls 

[12 CFR 618.8430] 

This regulation provides for the es¬ 
tablishment of internal control poli¬ 
cies to, among other things, account 
for all funds, property, and other 
assets of the Farm Credit banks and 
associations. 

STATUS OF REGULATIONS PREVI¬ 
OUSLY SELECTED FOR REVIEW 

On October 31. 1978, the Farm 
Credit Administration published in 
the Federal Register (43 FR 50735) 
lists of significant regulations under 
development and review. The current 
status of those regulations is as fol¬ 
lows: 


FEDERAL 
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Nepotism 
[12 CFR 612.2030] 

The proposed amendment to this 
regulation will be submitted to the 
Federal Farm Credit Board on April 2- 
4, 1978, for final approval. See Signifi¬ 
cant Regulations Under Development, 
above. 

Banks for Cooperatives 
[12 CFR 614.4334] 

The proposed amendment to this 
regulations will be submitted to the 
Federal Farm Credit Board on April 2- 
4. 1979, for final approval. See Signifi¬ 
cant Regulations Under Development, 
above. 

Annual Budget and Projections 
[12 CFR 615.5210] 

This regulation was reviewed and no 
changes are contemplated at this time. 

Release of Information 
[12 CFR 618.8300-8350] 

Proposed amendments to these regu¬ 
lations are currently being developed. 
See Significant Regulations Under De¬ 
velopment, above. 

Internal Controls 
[12 CFR 618.8430] 

This regulation continues under 
review by a task force which is devel¬ 
oping recommendations as to the 
manner in w’hich this regulation 
should be amended. See Significant 
Regulations Selected for Review. 

Donald E. Wilkinson, 
Governor , 

Farm Credit Administration. 

[FR Doc. 79-9720 Filed 3-29-79; 8:45 am] 


[6750-01-M] 

FEDERAL TRADE COMMISSION 
[16 CFR Part 13] 

[File No. 9099] 

BELL & HOWELL CO., ET AL 

Consent Agreement with Analysis To Aid 
Public Comment 

AGENCY: Federal Trade Commission. 

ACTION: Provisional consent agree¬ 
ment. 

SUMMARY: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this provi¬ 
sionally accepted consent agreement, 
among other things, would require a 
Lincolnwood, Ill. seller of home study 
courses and its subsidiary to cease mis¬ 
representing admission criteria, poten¬ 
tial earnings, employment opportuni¬ 
ties. and the need or demand for their 
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graduates. The firms would be further 
prohibited from misrepresenting the 
effectiveness of their job placement 
service; that experience is not required 
or advantageous in obtaining employ¬ 
ment; that their courses are endorsed 
by a governmental agency; and that 
students are provided with instruc¬ 
tional assistance. The order would also 
require the companies to make pre¬ 
scribed disclosures regarding the job 
success of previous students; the 
manner in which contracts can be can¬ 
celled; and the method used to calcu¬ 
late tuition obligations should a stu¬ 
dent drop out of a course. Additional¬ 
ly. Bell & Howell would be required to 
deposit in an escrow account the sum 
of $1.2 million to provide refunds for 
former eligible students. 

DATE: Comments must be received on 
or before May 29. 1979. 

ADDRESS: Comments should be di-’ 
rected to: Office of the Secretary. Fed¬ 
eral Trade Commission, 6th St. and 
Pennsylvania Ave., N.W., Washington, 
D.C. 20580. 

FOR FURTHER INFORMATION 
CONTACT: 

Paul W. Turley. Director, 3R. Chica¬ 
go Regional Office. Federal Trade 
Commission, 55 East Monroe St., 
Suite 1437, Chicago, Ill. 60603. (312) 
353-4423. 

SUPPLEMENTARY INFORMATION: 
Pursuant to Section 6(f) of the Feder¬ 
al Trade Commission Act, 38 Stat. 721, 
15 U.S.C. 46 and § 3.25(f) of the Com¬ 
mission’s rules of practice (16 CFR 
3.25(f)), notice is hereby given that 
the following consent agreement con¬ 
taining a consent order to cease and 
desist and an explanation thereof, 
having been filed with and provisional¬ 
ly accepted by the Commission, has 
been placed on the public record for a 
period of sixty (60) days. Public com¬ 
ment is invited. Such comments or 
views will be considered by the Com¬ 
mission and will be available for in¬ 
spection and copying at its principal 
office in accordance with §4.9(b)(14) 
of the Commission’s rules of practice 
(16 CFR 4.9(b)(14)), 

[Docket No. 9099] 

agreement containing consent order 

TO CEASE AND DESIST 

Bell & Howell Co., and Bell & 
Howell Schools, Inc. 

The agreement herein, by and be¬ 
tween Bell & Howell Company, a cor¬ 
poration. by its duly authorized offi¬ 
cer, and Bell & Howell Schools. Inc., a 
corporation, by its duly authorized of¬ 
ficer, hereafter sometimes referred to 
as respondents, and their attorneys, 
and counsel for the Federal Trade 
Commission, is entered into in accord¬ 
ance with the Commission’s rules gov- 
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eming consent order procedure. In ac¬ 
cordance therewith the parties hereby 
agree that: 

1. Respondent Bell & Howell Com¬ 
pany is a corporation organized, exist¬ 
ing and doing business under and by 
virtue of the laws of the State of Dela¬ 
ware, with its principal office and 
place of business located at 7100 
McCormick Avenue, Lincolnwood. Illi¬ 
nois 60645. 

Respondent Bell & Howell Schools, 
Inc. is a corporation organized, exist¬ 
ing and doing business under and by 
virtue of the laws of the State of Illi¬ 
nois. with its principal office and place 
of business located at 2201 West 
Howard, Evanston, Illinois 60202. 

2. Respondents have been served 
with a copy of the complaint issued by 
the Commission on May 27, 1977, 
charging them with violation of Sec¬ 
tion 5 of the Federal Trade Commis¬ 
sion Act. as amended, and have filed 
answers to said complaint denying said 
charges. 

3. Respondents admit all the juris¬ 
dictional facts set forth in the Com¬ 
mission’s complaint in this proceeding. 

4. Respondents waive; 

(a) Any further procedural steps; 

(b) The requirement that the Com¬ 
mission’s decision contain a statement 
of findings of fact and conclusions of 
law; and 

(c) All rights to seek judicial review 
or otherwise to challenge or contest 
the validity of the order entered pur¬ 
suant to this agreement. 

5. This agreement shall not become 
a part of the public record of the pro¬ 
ceeding unless and until it is accepted 
by the Commission. If this agreement 
is accepted by the Commission it, to¬ 
gether with related materials pursuant 
to Rule 3.25(f), will be placed on the 
public record for a period of sixty (60) 
days and information in respect there¬ 
to publicly released. The Commission 
thereafter may either withdraw its ac¬ 
ceptance of this agreement and so 
notify the respondents, in which event 
it will return the matter to adjudica¬ 
tion for further proceedings, or take 
such action as it may consider appro¬ 
priate, or issue and serve its decision, 
in disposition of the proceeding. The 
Commission may. at any time pending 
issue of this order, require hearings on 
the relief requirements provided by 
this order. 

6. This agreement is for settlement 
purposes only and does not constitute 
an admission by respondents that the 
law has been violated as alleged in the 
complaint issued by the Commission. 
Although respondents contest any lia¬ 
bility to individuals with respect to the 
acts and practices alleged in the Com¬ 
mission’s complaint, respondents have 
agreed pursuant to Paragraphs 9 
through 13 of this Agreement and 
Part III of this Order to transfer 


funds to an Escrow Account at the 
Continental Illinois National Bank & 
Trust Company of Chicago under writ¬ 
ten escrow instructions executed by 
the respondents to provide for satis¬ 
faction of such asserted liabilities. 
Contests with respect to such asserted 
liabilities to individuals have been nei¬ 
ther settled nor abandoned at the time 
of respondents* transfer of funds into 
escrow; however, the written order of 
the Federal Trade Commission or its 
designee providing for distribution of 
the funds placed in escrow and negoti¬ 
ation of checks issued pursuant to 
such order by the drawees shall consti¬ 
tute complete settlement and compro¬ 
mise of such claims. It is the intent of 
the parties hereto that such transfer 
satisfy in all respects the requirements 
of section 461(f) of the Internal Reve¬ 
nue Code of 1954. 

7. This agreement contemplates 
that, if it is accepted by the Commis¬ 
sion. and if such acceptance is not sub¬ 
sequently withdrawn by the Commis¬ 
sion pursuant to the provisions of 
§ 3.25(f) of the Commission’s rules, the 
Commission may, without further 
notice to the respondents: (1) Issue its 
decision containing the following 
order to cease and desist in disposition 
of the proceeding, and (2) make infor¬ 
mation public in respect thereto. 
When so entered, the order to cease 
and desist shall have the same force 
and effect and may be altered, modi¬ 
fied or set aside in the same manner 
and within the same time as that pro¬ 
vided by statute for other orders. The 
order shall become final upon service. 
Delivery by the U.S. Postal Service of 
the decision containing the agreed-to 
order to respondents’ addresses as 
stated in this agreement shall consti¬ 
tute service. Respondents waive any 
right they may have to any other 
manner of service. The complaint may 
be used in construing the terms of the 
order and no agreement, understand¬ 
ing. representation, or interpretation 
not contained in the order or the 
agreement may be used to vary or con¬ 
tradict the terms of the order. 

8. Respondents have read the com¬ 
plaint and order contemplated hereby. 
They understand that once the order 
has been issued, respondents will be 
required to file one or more compli¬ 
ance reports showing that they have 
fully complied with the order. Re¬ 
spondents further understand that 
they may be liable for a civil penalty 
in the amount provided by law for 
each violation of the order after it be¬ 
comes final. 

9. Respondents agree to establish, by 
September 15. 1978. an Escrow Ac¬ 
count at the Continental Illinois Na¬ 
tional Bank and Trust Company of 
Chicago. 231 South LaSalle Street, 
Chicago, Illinois 60693, and designate 
Continental Bank as the escrow agent 


to receive monies, information and 
documents, to disburse monies, and to 
carry out such other functions as may 
be provided for pursuant to the terms 
of this agreement and the written di¬ 
rection of the Federal Trade Commis¬ 
sion or its designee. The duties of the 
Escrow Agent shall be as outlined in 
the Escrow Instructions, attached 
hereto as Appendix C, and Incorporat¬ 
ed herein. Further, the parties agree 
to be bound to the terms of said 
Escrow Instructions whether or not 
they are signatories thereto. 

10. Respondents agree to deposit in 
said Escrow Account the amount of 
$1,200,000 by September 15. 1978. 

11. Ail interest earned on the funds 
deposited in the Escrow Account shall 
be added to the Escrow Account and 
disbursed by the Escrow Agent pursu¬ 
ant to the terms of this agreement, 
the Escrow Instructions, and the writ¬ 
ten direction of the Federal Trade 
Commission or its designee. 

12. (a) Respondents shall incur no fi¬ 
nancial obligation, except as provided 
in Paragraphs 8 and 10 above. 

(b) In the event a ruling or determi¬ 
nation is not obtained from the Inter¬ 
nal Revenue Service that the Income 
earned by the Escrow Account is not 
taxable, respondents shall be entitled 
to distributions from the Escrow Ac¬ 
count annually in an amount equal to 
corporate income tax liabilities which 
would be payable on the income 
earned by the Escrow Account on the 
assumption that the income earned by 
the Escrow Account is taxable to re¬ 
spondents as earned. Following termi¬ 
nation of the escrow, if it is deter¬ 
mined (1) that the income earned by 
the Escrow Account is not taxable or 
(2) that respondents are entitled to a 
tax benefit less than the amount paid 
in income taxes on such Income, re¬ 
spondents shall pay to the Federal 
Trade Commission or its designee the 
amount of any tax refund attributable 
to such determination(s), which shall 
be distributed pursuant to the written 
directions of the Federal Trade Com¬ 
mission or its designee pursuant to 
Part IV of this order. Further, any 
personal property taxes or any other 
taxes or assessments levied against, or 
paid by, respondents on the principal 
amount of the Escrow Account, or any 
income earned thereon, shall be paid 
to respondents from the Escrow Ac¬ 
count as paid by respondents. The 
Federal Trade Commission or its des¬ 
ignee agrees to issue such instructions 
to the escrow agent as necessary to 
order payments to the respondents 
pursuant to this paragraph 12(b). 

13. No part of the funds deposited by 
respondents in the Escrow Account 
shall revert back or be returned to re¬ 
spondents unless: 

(a) The Federal Trade Commission 
fails to accept this Agreement pursu- 


FEDERAL REGISTER, VOL 44, NO. 63—FRIDAY, MARCH 30, 1979 






PROPOSED RULES 


18985 


ant to §3.25 of the Commission rules 
of practices, in which event the entire 
amount deposited with the Escrow 
Agent, together with any interest 
earned • thereon, less accrued escrow 
fees and expenses, shall be returned to 
Respondents; or 

(b) The Escrow Account and any in¬ 
terest earned thereon exceeds the sum 
of (1) the total amount of refunds paid 
pursuant to Part IV of this agreement, 
plus (2) the costs incurred by the Fed¬ 
eral Trade Commission or Escrow 
Agent directly or pursuant to the writ¬ 
ten directions of the Federal Trade 
Commission or its designee, in deter¬ 
mining the manner in which the 
Escrow Account should be disbursed, 
plus (3) the fees charged by the 
Escrow Agent, in which case the re¬ 
maining funds in the Escrow Account 
shall be returned to respondents. 

14. Respondents agree to provide the 
Federal Trade Commission or its des¬ 
ignee access on respondent’s premises 
to any student file folders maintained 
by respondents, provided the Federal 
Trade Commission has the consent of 
the students whose files are sought for 
inspection. 

15. Compliance with Paragraphs 9 
through 13 of this Agreement and 
Part III of this Order satisfies fully 
any claim for consumer redress which 
the Commission has or may have, in¬ 
cluding those under Sections 5(b) and 
19 of the Federal Trade Commission 
Act. as amended, arising out of the 
acts and practices alleged in the com¬ 
plaint. By its final acceptance of this 
agreement, the Commission waives its 
right to commence a civil action, in¬ 
cluding any under Section 19 of the 
Federal Trade Commission Act, as 
amended, with respect to the acts and 
practices alleged in the Commission’s 
complaint. 

16. (a) It is agreed that receipt by a 
student of a refund pursuant to this 
Agreement and Order does not cancel 
or reduce any outstanding tuition or 
loan obligation that the student may 
have as a result of his/her enrollment 
in any Bell Sc Howell Schools. Inc. cor¬ 
respondence course. 

(b) It is agreed that any letter in¬ 
forming purchasers of their possible 
rights to a refund and the covering 
letter accompanying each refund 
check pursuant to Part IV of the 
Order will include 'a statement in the 
following form: 

"Acceptance of any refund does not cancel 
or reduce any outstanding tuition or loan 
obligation you may have as a result of your 
enrollment In any Bell & Howell Schools. 
Inc. correspondence course.” 

Order 

I 

It is ordered. That respondents Bell 
& Howell Company, a corporation, 
and Bell Sc Howell Schools. Inc., a cor¬ 


poration, their successors and assigns 
and their agents, and respondents’ 
agents, representatives and employees, 
directly or through any corporation, 
subsidiary, division, franchise or other 
device in connection with the advertis¬ 
ing. promoting, offering for sale, sale 
or distribution of home study courses, 
home study training or home study in¬ 
struction in the fields of accounting, 
television repair, electronics, or any 
other subject, trade or vocation in or 
affecting commerce, as “commerce” is 
defined in the Federal Trade Commis¬ 
sion Act, as amended, do forthwith 
cease and desist from: 

1. Representing, orally, visually. In 
writing or in any other manner, direct¬ 
ly or by implication, that: 

(a) There is a significant or substan¬ 
tial need or demand for persons com¬ 
pleting any of respondents’ courses of¬ 
fered in the fields of accounting, tele¬ 
vision repair, electronics, or any other 
field or otherwise representing that 
significant or substantial opportuni¬ 
ties for employment, or significant or 
substantial opportunities of any other 
type, are available to such person, or 
that persons completing said courses 
will or may earn a specified amount of 
money, or otherwise representing by 
any means the prospective earnings of 
such persons, unless such representa¬ 
tions are accompanied by a written 
disclosure form w r hich contains the 
following information under the head¬ 
ing “Placement Record” in the format 
prescribed in Appendix A and for the 
most recently completed base period 
designated as described In Appendix B: 

(1) The number and percentage of 
graduates w'ho, within four months of 
leaving the course, obtained employ¬ 
ment in jobs for w'hich the course pre¬ 
pared them; 

(2) The number of these graduates 
by their yearly gross salary. In incre¬ 
ments of two thousand dollars 
($ 2 , 000 ); 

(3) The percentage of these gradu¬ 
ates within each salary increment to 
the total number of graduates; 

(4) At its option, the number and 
percentage of these graduates w T ho re¬ 
fused to provide salary information. 

Provided . however , That this subpar¬ 
agraph (a) shall be inapplicable to any 
course new r ly introduced by respond¬ 
ents until such time as the new course 
has been In operation for the base 
period established pursuant to Appen¬ 
dix B as prescribed in this Paragraph. 
However, during such period the fol¬ 
lowing statement, and no other, shall 
be made in lieu of the Appendix A Dis¬ 
closure Form required by this Para¬ 
graph; 

DISCLOSURE NOTICE 

Because this course Is new. we can't tell 
you how our previous students did or about 
your chances of getting a Job when you 
finish. All we can talk about is the general 


demand for people in the field we train you 
for. But this demand may be higher or 
lower in the area w’here you live, and it can 
change In the future. Or you may need 
some past experience In the field. We sug¬ 
gest you speak to a counselor or state em¬ 
ployment office about these things. 

(b) Experience is not required or ad¬ 
vantageous for employment in the 
fields of accounting, television repair, 
electronics, or any other field, or mis¬ 
representing in any manner the qualifi¬ 
cations or requirements necessary to 
obtain employment in the fields of ac¬ 
counting. television repair, electronics 
or any other field. 

2. Misrepresenting orally, visually, In 
writing or in any other manner, direct¬ 
ly or by implication: 

(a) The employment prospects of re¬ 
spondents’ graduates or the ease with 
which respondents’ graduates will 
obtain employment. 

(b) The types of jobs available to re¬ 
spondents* graduates, or that there 
will be job security or steady employ¬ 
ment for respondents’ graduates in po¬ 
sitions for which respondents train 
such persons. 

(c) The effectiveness or the success 
of the placement service offered by re¬ 
spondents In placing their graduates 
in positions in the fields of accounting, 
television repair, electronics, or any 
other field. 

(d) That the placement service of¬ 
fered by respondents has names of em¬ 
ployers seeking respondents* graduates 
in the fields of accounting, television 
repair, electronics, or any other field; 
or misrepresenting in any manner the 
capabilities, functions or service of¬ 
fered by respondents' placement serv¬ 
ice. 

3. Representing orally, visually, in 
writing or in any other manner, direct¬ 
ly or by Implication, that: 

(a) Help sessions are available or 
personalized instruction and assistance 
are provided to respondents* home 
study students, unless, regarding help 
sessions, any representation is accom¬ 
panied by a statement which clearly 
and fully discloses the time, dates, and 
locations of help sessions scheduled 
for the location in which such repre¬ 
sentation is made for the 12-month 
period immediately following such 
representation; Provided, however. 
That if any changes are made in the 
time or location of help sessions, all 
students shall be notified of such 
changes within 30 days. 

(b) Instruction or assistance is avail¬ 
able to home study students through 
telephone services provided by re¬ 
spondents. unless any representation 
regarding telephone services is accom¬ 
panied by a statement wliich clearly 
and fully discloses the time of oper¬ 
ation of such telephone services, dis¬ 
closes whether use of such telephone 
service Is at the student’s expense, and 
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informs the student that incoming 
telephone lines might be busy. 

4. Failing to disclose, in writing, 
clearly and conspicuously, prior to the 
signing of any contract, to any pros¬ 
pective enrollee in any course of in¬ 
struction offered by respondents, the 
admission criteria, if any. required or 
enrollment in the school, the number 
of written lessons required to be sub¬ 
mitted by the student, the educational 
or occupational background needed 
for successful completion of the 
course, and if a representation is made 
that equipment will be furnished in 
the course, the number of written les¬ 
sons that must be completed before 
the student receives any equipment 
furnished in the course. 

5. Failing to disclose, in writing, 
clearly and conspicuously, prior to the 
signing of any contract, to any pros¬ 
pective enrollee in any accounting 
course offered by respondents, the fol¬ 
lowing information in the following 
form: 

(a) The title “IMPORTANT INFOR¬ 
MATION” printed in ten (10) point 
bold face type across the top of the 
form. 

(b) Paragraphs providing the follow¬ 
ing information: 

(1) Many employers of accountants 
require accountant-applicants to have 
a college degree or prior work experi¬ 
ence in the field of accounting. 

(2) Many employers of accountants 
give preferential consideration in 
hiring to accountant-applicants who 
are Certified Public Accountants 
(CPAs). Each of the 50 states has dif¬ 
ferent requirements for the CPA ex¬ 
amination. Before you enroll in this 
course, be sure to check with the Sec¬ 
retary of the State Board of Account¬ 
ancy of your state to determine 
whether, after you’ve graduated from 
this course, you will be qualified to 
take the CPA examination. 

6. Failing to disclose, in writing, 
clearly and conspicuously, prior to the 
signing of any contract, to any pros¬ 
pective enrollee in any television 
repair or electronics course offered by 
respondents, the following informa¬ 
tion in the following form: 

(a) The little “IMPORTANT IN¬ 
FORMATION” printed in ten (10) 
point bold bold face type across the 
top of the form. 

(b) Paragraphs providing the follow¬ 
ing information: 

(1) Many employers of television re¬ 
pairmen or electronics technicians re¬ 
quire applicants to have additional 
educational experience and/or previ¬ 
ous occupational experience in the 
field of electronics. 

(2) If you intend to open your own 
television or electronics intertainment 
equipment repair shop, you may need 
more training and experience than 
this course will give you. 


7. Failing to keep adequate records 
which may be inspected by Commis¬ 
sion staff members upon reasonable 
notice which substantiate the data and 
information required to be disclosed 
by Part I. Paragraphs 1(a) and 8 of 
this Order and prescribed in Appendix 
A. 

8. Failing to disclose, in writing, 
clearly and conspicuously, prior to the 
signing of any contract, to any pros¬ 
pective enrollee in any course of in¬ 
struction in the fields of accounting, 
television repair, electronics or any 
other subject, trade or vocation of¬ 
fered by respondents, the following in¬ 
formation in the format prescribed in 
Appendix A and for a base period des¬ 
ignated as described in Appendix B: 

(a) The number of students who en¬ 
rolled in that period: 

(b) The number and percentage of 
such students who were graduated 
during that period; 

(c) The number and percentage of 
such students whose course of study 
was terminated during that period; 
and 

(d) The number and percentage of 
such students who remained actively 
enrolled at the end of that period. 

9. (a) Contracting for the sale of any 
course of instruction in the field of ac¬ 
counting, television repair, electronics 
or any other subject, trade or vocation 
in the form of a sales contract or any 
other agreement which does not con¬ 
tain on the front page of the contract 
in bold face type of a minimum size of 
ten (10) points, a statement in the fol¬ 
lowing form: 

If You Change Your Mind 
After you sign this contract, we will send 
you a Disclosure Form that will tell you 
how many of our students graduate and get 
jobs. At the same time, we will mail you an¬ 
other disclosure form headed “If You 
Change Your Mind.” You should know that 
if w T e mail you this disclosure form this 
means that we have accepted you as a stu¬ 
dent. If we don’t send you both of these 
forms in the mail, this contract is automati¬ 
cally cancelled and you don’t owe us any¬ 
thing. 

If you have changed your mind, you have 
fourteen days to get out of this contract. 
The fourteen days start on the day that we 
mail you the disclosure forms, but you can 
cancel before then. All you have to do is 
sign the cancellation notice on the bottom 
of this page or the disclosure form, put a 
date on it, and mail it to us by midnight of 
the fourteenth day after the disclosure 
form is mailed to you. The disclosure form 
will tell you when your fourteen days are 
up. 

If you want, you can also send a letter of 
your own during this fourteen day period 
that says you want to get out of this con¬ 
tract. Be sure that you sign and date the 
letter. If possible, keep a copy. Your con¬ 
tract will be cancelled the day you mail us 
the written notice. 

If you decide not to take this course 
during this fourteen day period, we will 
send you a full refund of any money that 
you have paid. Once we know that you have 


decided not to take the course, we will 
return your money within two weeks from 
the day we receive notice of your cancella¬ 
tion. 

(b) Failing to place at the bottom of 
the first page of enrollement contract 
the following detachable cancellation 
notice: 

I’ve changed my mind and am get¬ 
ting out of the contract. 

Date-—- 

Student’s signature -- 

(c) Failing to mail to the student, 
after the school has accepted the en¬ 
rollment contract, the disclosure of the 
school’s graduation and placement 
rate, as required by Part I. Paragraph 8 
herein, and, on a separate sheet of pa¬ 
per. the following dated notice, as re¬ 
quired by Part I, Paragraph 9(a). 

If You Change Your Mind 

If you have changed your mind, you have 
fourteen days to get our of this contract. 
These fourteen days will end at midnight on 
[14 days from the day notice is mailed]. All 
you have to do is sign this paper on the 
bottom, put a date on it. and mail it back to 
us by this date. Your contract will be can- 
ceUed the day you mail this notice back to 
us. 

If you decide not to take this course 
during the fourteen day period, we will send 
you a full refund of any money that you 
have paid. Once we know that you have de¬ 
cided not to take the course we will return 
your money within two weeks from the time 
we receive notice of your cancellation. 

If your change your mind and want to get 
out of this contract after you have started 
the course, you will owe the school some 
money. See the part of the contract called 
“Refund In the Event of Termination After 
You Start the Course” for an explanation of 
your rights to cancel after the course has 
started. 

I’ve changed my mind and am getting out 
of the contract. 

Date ——-- 

Student’s signature-* 

(d) Failing to orally inform each 
prospective enrollee that he/she has a 
right to cancel at the time he/she 
signs a contact or agreement for the 
sale of any course of instruction. 

(e) Misrepresenting in any manner 
the prospective enrollee’s right to 
cancel. 

(f) Failing or refusing to refund all 
payments made under the contract or 
sale and cancel and return any nego¬ 
tiable instrument executed by the 
prospective enrollee in connection 
with the contract or sale, to the pros¬ 
pective enrollee within fourteen (14) 
business days after receipt of such 
notice of cancellation. 

10. (a) Contracting for the sale of 
any course of instruction in the field 
of accounting, television repair, elec¬ 
tronics or any other subject, trade or 
vocation in the form of a sales con¬ 
tract or any other agreement which 
does not contain on the front page of 
the enrollement contract, immediately 
following the disclosure notice re- 
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quired by Part I, Paragraph 9(a) 
herein, the following statement: 

Refund In the Event of Termination After 
You Start the Course 

ll you change your mind after this four¬ 
teen day period, you can still drop this 
course any time. All you have to do is send 
or give us a letter signed and dated by you 
that says you want to drop the course. 

If possible, you should keep a copy of the 
letter. The day you send us this letter, 
you’ve dropped the course. 

If you do drop out, you still will have to 
pay for the lessons you sent in. Well figure 
the amount you owe us like this. The price 

per lesson is $-. We multiply this by the 

number of lessons you sent in. We add $- 

registeration fee. The total is what you owe 
us. 

If you’ve already paid more, we’ll refund 
you the difference within 28 days after we 
receive the letter. 

(b) Receiving, demanding or retain¬ 
ing more than a pro rata portion of 
the total contract price plus a registra¬ 
tion fee in an amount not to exceed 
$75 in the event a student cancels his 
course in accordance with the terms of 
this paragraph, and such pro rata por¬ 
tion will be calculated in the following 
manner 

(1) The school must calculate the 
number of lessons received from the 
student before the student’s cancella¬ 
tion; 

(2) This number must be divided by 
the total number of lessons required 
to complete the course; and 

(3) The resulting number shall be 
multiplied by the total contract price. 

(c) Failing to provide the student 
with the correct refund payment, if 
any. or to cancel that portion of the 
student’s indebtedness that exceeds 
the amount due the school, within 
twenty-one (21) days of the receipt of 
cancellation pursuant to this Para¬ 
graph. 

(d) Failing to orally inform each 
prospective enrollee that there is a 
refund policy in the event the student 
cancels his course of instruction prior 
to completion of the course of instruc¬ 
tion. 

(e) Misrepresenting in any manner 
the nature of the prospective enroll- 
ee’s tuition obligation and right to a 
refund upon cancellation. 

11. Misrepresenting, orally, visually, 
in writing or in any other manner, di¬ 
rectly or by implications that respond¬ 
ents’ courses are endorsed by the Vet¬ 
eran’s Administration. HEW or any 
Government Agency or Department; 
or misrepresenting in any manner the 
extent or nature of any approval or 
other form of government action 
taken with respect to any school or 
course of instruction. 

12. In the event the Commission pro¬ 
mulgates a final Trade Regulation 
Rule on Advertising, Disclosure. Cool¬ 
ing-Off and Refund Requirements 
Concerning Proprietary Vocational 


and Home Study Schools, then, so 
long as and to the extent that such 
Rule shall be in effect, such Trade 
Regulation Rule shall completely su¬ 
persede and replace the provisions of 
this Order set forth in Part I. Para¬ 
graphs 1(a), 7, 8. 9 and 10: Provided, 
That if no provision of the Trade Reg¬ 
ulation Rule relates in whole or in 
part to any matter covered by provi¬ 
sions of one of the aforesaid Para¬ 
graphs of this Order, then said provi¬ 
sions of said Paragraph shall remain 
in full force and effect. 

II 

It is further ordered. That: 

1. Respondents deliver a copy of this 
decision and order to each of its pres¬ 
ent and future employees salesmen, 
agents, solicitors, independent contrac¬ 
tors or to any other person or entity 
who promotes, offers for sale, sells or 
distributes (hereinafter referred to as 
“sells") any course of home study in¬ 
struction included within the scope of 
this order. 

2. Respondents provide each person 
or entity described in Part II, Para¬ 
graph 1 of this order with a form re¬ 
turnable to the respondents clearly 
stating his or her intention to be 
bound by and to conform his or her 
business practices to the requirements 
of this order; retain said statement 
during the period said person or entity 
is so employed and for a period of five 
(5) years thereafter, and make said 
statement available to the Commis¬ 
sion's staff for inspection and copying 
upon request. 

3. Respondents inform each person 
or entity described in Part II, Para¬ 
graph 1 of this order that the respond¬ 
ent will not employ or will terminate 
the employment of any such person or 
entity in selling such home study 
courses, unless such party agrees to 
and does file notice with the respond¬ 
ents that he or she will be bound by 
the provisions contained in this order. 

4. If a person or entity described in 
Part n. Paragraph 1 of this order will 
not agree to file with respondents the 
notice set forth in Part II, Paragraph 
2 of this order and be bound by the 
provisions of the order, respondents 
shall not employ or continue the em¬ 
ployment of. such person or entity to 
sell any course of instruction covered 
by this order. 

5. Respondents Inform the persons 
or entities described in Part II, Para¬ 
graph 1 of this order that respondents 
are obligated by this order to discon¬ 
tinue dealing with or to terminate the 
employment in selling their courses of 
persons or entities who continue on 
their own the acts or practices prohib¬ 
ited by this order. 

6. Respondents discontinue dealing 
with or terminate the employment in 
selling the courses of any person or 


entity described in Part II. Paragraph 
1 of this order, who continues on his 
or her own any act or practice prohib¬ 
ited by this order. 

7. Respondents shall forthwith dis¬ 
tribute a copy of this order to each of 
its divisions or subsidiary corporations 
which is involved in the advertising, 
promotion or sale of any home study 
course of instruction included within 
the scope of this order. 

m 

It is further ordered. That: 

1. Respondents shall not issue any 
instructions or directions respecting 
the Escrow Account to the Federal 
Trade Commissioner its designee, or 
the Escrow Agent in the performance 
of their duties pursuant to this Agree¬ 
ment and the Escrow Instructions at¬ 
tached hereto as Appendix C and in¬ 
corporated herein, including but not 
limited to, investment of the Property 
held by the Escrow Agent, determina¬ 
tion of purchasers pursuant to Part IV 
of this order and the written direc¬ 
tions of the Federal Trade Commis¬ 
sion or its designee, or disbursement of 
the Property by the Escrow Agent. Re¬ 
spondents shall not exercise any con¬ 
trol over the property in the Escrow 
Account. 

2. Respondents shall provide the 
Federal Trade Commission or its des¬ 
ignee access on respondents' premises 
to any student file folders maintained 
by respondents, provided the Federal 
Trade Commission has the consent of 
the students whose files are sought for 
inspection. 

IV 

It is further ordered. That: 

1. For the purposes of Part IV of 
this Order, the following definitions 
shall apply: 

(a) The term "Purchasers" shall 
mean those students who paid all or 
some portion of their own tutition to 
respondents and who did not have 
their tutition paid in full, or their pay¬ 
ments fully reimbursed, by any feder¬ 
al. state or local government agency or 
department, or any private business 
organization, other than one that he/ 
she owns: 

(b) The term "Relevant Period" 
shall mean the period commencing 
May 27. 1974 to the present. 

(c) A purchaser shall be deemed to 
be covered by the relevant period if 
such purchaser: 

(1) Enrolled in a Bell & Howell 
Schools, Inc. electronics or accounting 
home study course during the relevant 
period; or 

(2) Enrolled in a Bell & Howell 
Schools. Inc. electronics or accounting 
home study course after January 1, 
1971 and made any tuition payment 
during the relevant period to Bell & 
Howell Schools, Inc. or to any person 
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or entity on account of any such 
course. 

2. Respondents shall submit to the 
Chicago Regional Office of the Feder¬ 
al Trade Commission, within thirty 
(30) days after the date this Order is 
served on respondents, a notarized af¬ 
fidavit executed by a duly authorized 
officer of respondents, to the effect 
that respondents have made a good 
faith search of documents that pertain 
to puchasers of respondents’ account¬ 
ing. television repair, and electonics 
courses of instruction, and that re¬ 
spondents, to the best of their knowl¬ 
edge, have previously or simultaneous¬ 
ly with said affidavit submitted to the 
Chicago Regional Office of the Feder¬ 
al Trade Commission the names and 
most current known addresses of all 
such purchasers who enrolled in said 
courses after Janary 1, 1971. 

3. The Federal Trade Commission 
has determined that purchasers who 
may be eligible to receive refunds from 
the Escrow Account are those pur¬ 
chasers who In the relevant period: 

(a) (1) Enrolled in the course for the 
purpose of obtaining employment in 
their fields of instruction: and 

(2) Successfully completed 100% of 
the lessons in the course; and 

(3) Sought employment in their 
fields of instruction; and 

<4) Did not obtain employment in 
their fields of instruction. 

(b) (1) Terminated, or were terminat¬ 
ed. from their course of instruction 
prior to completion of 100 percent of 
the lessons because: 

(a) They were unable to successfully 
assimilate the subject matter of the 
course because they lacked adequate 
education or background; or 

(b) They were unable to successfully 
assimilate the subject matter of the 
course because they could not obtain 
instructional assistance through help 
sessions, or telephone services, or re¬ 
quests for technical consultation and 
they indicate that such assistance was 
necessary to progress through the 
course; or 

(c) They were unable to devote suffi¬ 
cient time to study for the course. 

(c) (1) Enrolled in an accounting 
course with the expectation that they 
would be qualified by graduation from 
the course to take the state licensing 
examination to become a Certified 
Public Accountant in the state in 
which the purchasers resided; and 

(2) Later determined that they were 
not thereby qualified to take the state 
licensing examination to become a 
Certified Public Accountant in the 
state in which they resided as of the 
date of the sales presentation, and 

(3) Indicate that they terminated 
from the course of instruction be¬ 
cause. or determined after graduation 
that, they were not thereby qualified 
to take the state licensing examination 
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to become a Certified Public Account¬ 
ant. 

(d) (1) Were misled as to the cost of 
the course of instruction which would 
have to borne by the purchasers or as 
to the refund policy of Bell & Howell 
Schools. Inc. in the event such pur¬ 
chasers terminated their enrollment in 
such course; and 

(2) Terminated, or were terminated, 
from the course of instruction prior to 
completion of 100 percent of the les¬ 
sons of the course. 

(e) (1) Were terminated from their 
courses of instruction because the pur¬ 
chasers failed to submit lessons in a 
timely manner to Bell & Howell 
Schools. Inc; and 

(2) Indicated that the reason for 
their delay was that Bell & Howell 
Schools, Inc. failed to supply equip¬ 
ment or lessons to the purchasers as 
represented in its advertisements, 
sales presentation, or enrollment con¬ 
tracts. 

(f) (1) Enrolled in the course for the 
purpose of obtaining employment in 
their fields of instruction; and 

(2) Terminated from the course of 
instruction because they were in¬ 
formed that such course was not ade¬ 
quate to prepare them for employ¬ 
ment in the fields for which such 
course offered training. 

4. The fact that a purchaser is can¬ 
vassed does not itself mean that such 
purchaser will receive a refund. The 
Federal Trade Commission or its des¬ 
ignee shall determine which purchas¬ 
ers shall be entiled to a refund and the 
amount to be paid such purchasers: 
Provided, however , That such refund 
shall be based upon no more than the 
amount of the purchaser’s tuition obli¬ 
gation hot paid or reimbursed by any 
federal, state or local government 
agency or department, or any private 
business organization, other than one 
that he/she owns. In no event shall 
any purchaser receive an amount 
greater than his/her tuition obligation 
less his/her reimbursement or other 
payment from the aforementioned 
agencies, departments or organiza¬ 
tions. Such refunds shall be paid out 
of the Escrow Account established 
pursuant to Paragraphs 9 through 13 
and Part HI of this Order. 

5. No purchasers shall be deemed by 
respondents to have waived any claim 
that they may have, or may hereafter 
have, against respondents, their suc¬ 
cessors and assigns, arising in any 
manner whatsoever from enrollment 
in any of respondents’ home study 
courses prior to January 21, 1976, 
unless such purchasers accept a 
refund pursuant to Part IV of this 
order. Acceptance of a refund pursu¬ 
ant to Part IV of this Order will be a 
bar to assertion of any such claim. 


V 

It is further ordered, That respond¬ 
ents maintain for a period of ten (10) 
years, records which shall show the 
manner and form of respondents’ con¬ 
tinuing compliance with the above 
terms and provisions of this Order. 

VI 

It is further ordered. That respond¬ 
ents notify the Commission at least 
thirty (30) days prior to any proposed 
change in the corporate respondents 
such as dissolution, assignment, or sale 
resulting in the emergence of a succes¬ 
sor corporation or corporations, the 
creation or dissolution of subsidiaries 
or any other change in the corpora¬ 
tions which may affect compliance ob¬ 
ligations arising out of the Order: Pro¬ 
vided, however. That if respondents do 
not have thirty (30) days lead time be¬ 
tween proposal of such change and its 
consummation, respondents shall 
notify the Commission thereof at the 
earliest feasible time before consum¬ 
mation and any entity which may suc¬ 
ceed to any part of the business cov¬ 
ered by this order will have been ad¬ 
vised of every provision of this order 
and will have agreed to be bound 
thereby. 

VII 

It is further ordered. That the re¬ 
spondents herein shall within sixty 
(60) days after service upon them of 
this Order, file with the Commission a 
report, in writing, setting forth in 
detail the manner and form in which 
they have complied with this Order. 

Appendix A 

ABC SCHOOL—DRAFTING COURSE 

Jobs and Earnings Record for stu¬ 
dents enrolled between January 1 , 1974 
and January 1, 1976 

I. Graduation Record 

100 students enrolled. 

60 students graduated. That’s 50% of 
the class. 

30 students didn't finish the course. 
That’s 30% of the class.* 

20 students are still enrolled. That’s 
20% of the class. 

II. Placement Record 

36 graduates have told us that they 
got jobs in drafting within four 
months of leaving school.** That's 
72% of those who graduated. 

Here’s what they earned: 

9 earned $6.000-$7.999. (18% of all 
graduates) 

11 earned $8,000-$9,999. (22% of all 
graduates) 


•Students may drop out of a course for 
any of several reasons, such as dissatisfac¬ 
tion with the course. Inability to do the 
work, or personal reasons. 

••[Optional] Some (many) of our students 
don’t take this course to get a job. and w*e 
were unable to reach some of our graduates 
to find out whether they got jobs. 
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7 earned $10,000-$11,999. (14% of all 
graduates) 

7 earned $12.000-$13.999. (14% of all 
graduates) 

2 refused to tell us what their salary 
was. (4% of all graduates) 

Appendix B 

The first Base Period shall be the 
two (2) year period ending three (3) 
months prior to the effective date of 
this Order. Subsequent base periods 
shall be of two (2) year duration com¬ 
mencing on the next day following the 
termination of the prior base period. 
Base Periods shall be numbered con¬ 
secutively beginning with the first 
base period (i.e. Base Period #1) as de¬ 
fined above. 

The three (3) month period immedi¬ 
ately following the close of a base 
period shall be used by respondents to 
record and compile the information re¬ 
quired by Part I. Paragraph 1(a) 8 and 
Appendix A. In addition, respondents 
may not include in the computation of 
students for the base period any 
person whose enrollment terminated 
during the three (3) month recorda¬ 
tion period. Such persons will be in¬ 
cluded in the statistics for the subse¬ 
quent base period. 

On the first business day falling 
more than three (3) months after the 
termination of the base period, re¬ 
spondents shall begin dissemination of 
that base period's statistics as required 
by this Order. Respondents shall con¬ 
tinue to distribute said statistics until 
the first business day falling three (3) 
months after the termination of the 
next base period, at which time dis¬ 
semination of the next set of base 
period statistics must begin. 

The following example describes 
how the two (2) year base period and 
three (3) month recordation period 
will be utilized by the respondents: 

Base Period 1 will cover that period 
which begins tw r o (2) years and 90 days 
prior to the effective date of the 
Order. If the Order is effective Octo¬ 
ber 1, 1978. the base period will en¬ 
compass the period June 1, to June 30, 
1978. Respondents will then have from 
July l to September 30. 1978 to com¬ 
pile the data required by the Order. 
Respondents will disseminate’ the 
gathered data on October 1. 

Base Period 2 w r ould begin on July 1, 
1978 and end July 30, 1980. From 
August 1 to October 31 respondents 
would compile the data required by 
the Order. This data is to be dissemi¬ 
nated on the first business day after 
November 1. 

Analysis of Proposed Consent Order 
T o Aid Public Comment 

The Federal Trade Commission has 
accepted 4 'an agreement to a proposed 
consent order from Bell Sc Howell 
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Company and Bell Sc How f ell Schools, 
Inc. 

The proposed consent order has 
been placed on the public record for 
sixty (60) days for reception of com¬ 
ments by interested persons. Com¬ 
ments received during this period will 
become part of the public record. 
After sixty (60) days, the Commission 
will again review the agreement and 
the comments received and w T ill decide 
whether it should withdraw from the 
agreement or make final the agree¬ 
ment's proposed order. 

The Commission's complaint 
charged Bell Sc Howell with violation 
of Section Five of the Federal Trade 
Commission Act in advertising, pro¬ 
moting, offering for sale, selling, and 
distributing home study courses in the 
fields of accounting and electronics to 
consumers. Specifically, it was alleged 
that Beil Sc Howell misrepresented: (1) 
jobs and earning opportunities that 
would be available to graduates of 
their courses; (2) the success of their 
placement service in obtaining jobs for 
graduates of their courses; (3) the se¬ 
lectivity of the school in enrolling stu¬ 
dents; (4) the minimum educational 
background which would be sufficient 
for successful completion of their 
courses; (5) the nature and extent of 
instructional assistance that w r ould be 
provided to students who enrolled in 
their courses; and (6) the difficulty of 
their course material. 

Additionally, the complaint charged 
Bell Sc Howell with violation of Sec¬ 
tion 5 of the Act for failing to disclose 
to prospective enrollees: (1) The 
number and percentage of students 
who were graduated from their 
courses; (2) the number and percent¬ 
age of students who obtained jobs in 
their field of study; (3) the earnings of 
those graduates who were able to 
obtain jobs in their fields of study; (4) 
the nature and content of the WTitten 
lesson materials; and (5) the true 
nature of the financial obligation in¬ 
curred by enrollees in respondents* 
courses. 

The complaint also charged respond¬ 
ent with violation of Section 5 of the 
Act for failing to fulfill certain con¬ 
tractual obligations to students. 

The complaint also charged Bell Sc 
Howell with violation of Section 5 of 
the Act arising from the manner in 
which they recruited, compensated 
and terminated their sales representa¬ 
tives. 

The complaint also charged Bell Sc 
Howell with violation of Section 5 of 
the Act arising from their misrepre¬ 
sentation of the nature and the use of 
veterans’ benefits pursuant to the Vet¬ 
erans Educational Assistance Act. 

The Agreement which contains the 
proposed consent order provisions pro¬ 
vides for Bell Sc Howell to pay SI.2 
million to be distributed by the Feder¬ 
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al Trade Commission to former stu¬ 
dents who enrolled in Bell & Howell 
Schools, Inc. home study courses. 
These funds have been deposited by 
Bell Sc How'ell Company in an escrow 
account at the Continental Illinois Na¬ 
tional Bank and Trust Company of 
Chicago. All interest earned by invest¬ 
ment of the $1.2 million will accrue to 
the settlement sum. 

The Agreement also provides that 
any net income tax liability assessed 
against interest earned by investing 
the settlement sum shall be paid out 
of the total settlement sum (i.e., $1.2 
million plus interest). 

No part of the settlement sum will 
be returried to Bell Sc Howell, unless 
either the Commission fails to accept 
the Agreement of the Commission 
does not pay out to consumers all of 
the funds available for distribution. 

The agreement also provides that re¬ 
ceipt by a student of a refund pursu¬ 
ant to the Agreement and order will 
not cancel or reduce any outstanding 
tuition or loan obligation that the stu¬ 
dent may have as a result of enrolling 
in the Bell Sc How'ell courses. The 
Commission has agreed to notify stu¬ 
dents of this fact. 

Part I of the Order prohibits Bell Sc 
Howell from engaging in most of the 
acts or practices alleged in the com¬ 
plaint to be violations of the FTC Act. 
Beil Sc Howell is no longer engaged in 
the home study business. Bell Sc 
Howell is prohibited from representing 
that there is significant or substantial 
need or demand for persons complet¬ 
ing their correspondence courses 
unless such representations are accom¬ 
panied by disclosures of the number of 
students who graduated from a course 
and obtained a job in the field for 
which the course trained them. Bell Sc 
Howell must also disclose the salary 
obtained by such graduates. If such in¬ 
formation is not provided to Bell Sc 
Howell by graduates of its courses, or 
if the course is too new to determine 
whether or not graduates were able to 
obtain employment, then Bell Sc 
How’ell must inform prospective stu¬ 
dents of such facts. 

Bell Sc Howell is also prohibited 
from misrepresenting: (1) That experi¬ 
ence is not required or advantageous 
for employment in the fields for which 
BeU Sc Howell offers a correspondence 
course; (2) that graduates of respond¬ 
ents’ courses will be able to find a job 
easily; (3) the effectiveness of. or the 
services provided by. the Bell Sc 
Howell placement service; (4) the 
availability of instructional assistance 
provided to Beil Sc Howell students; 
and (5) that the courses offered have 
been endorsed by a governmental 
agency. 

The order also requires Bell Sc 
Howell to disclose to consumers: (1) 
That many employers of accountants. 
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electronics technicians or television re¬ 
pairman require experience or educa¬ 
tion beyond that offered by the Bell & 
Howell course; (2) the number of stu¬ 
dents who enrolled in the Bell & 
Howell courses and the graduation 
and drop-out percentages of those stu¬ 
dents; (3) the manner in which a stu¬ 
dent cancel his/her contract; (4) the 
manner in which a student’s tuition 
obligation will be calculated if the stu¬ 
dent drops out of the course. 

Additionally, the Agreement and 
order required Bell & Howell to depos¬ 
it $1.2 million in escrow for the pur¬ 
pose of establishing a fund from which 
refunds can be paid to former Bell & 
Howell correspondence school stu¬ 
dents. For purposes of determining eli¬ 
gibility for redress, a student must 
have enrolled in a Bell & Howell corre¬ 
spondence course after January 1, 
1971 and have made a tuition or loan 
payment after May 27. 1974. 

The order provides that the Com¬ 
mission in its sole discretion, has the 
right to determine which students will 
be eligible and whether refunds to spe¬ 
cific categories of students will be 
total or partial. Students who may be 
eligible to receive refunds are those 
who: 

(1) Enrolled in the course to obtain 
employment, graduated, looked for a 
job in their field of study, and did not 
find one: or 

(2) Dropped-out or were terminated 
from enrollment because they lacked 
adequate education or background to 
understand the course materials, or. 
were unable to get instructional assist¬ 
ance that they needed in order to un¬ 
derstand the course materials, or did 
not have enough time to study for the 
course; or 

(3) Enrolled in the accounting course 
with the expectation that they wnuld 
be able to take the CPA exam in their 
State, and subsequently found out 
that the course did not qualify them 
to take the exam; or 

(4) Were misled as to the amount 
they would have to pay for the 
courses: or 

(5) Were terminated from their 
course because they failed to submit 
lessons on time and their delay was a 
result of not having supplies on hand 
to do the work; or 

(6) Enrolled in the course to get a 
Job and dropped out because they 
found out the course did not qualify 
them for a job. 

No determination has been • made 
about which of the six categories of 
eligible consumers will be considered 
for refunds. It is possible that eligible 
consumers in one or more of the six 
categories will not receive any refund. 

The order provides that no refund 
shall exceed a student’s tuition obliga¬ 
tion less any reimbursement such stu¬ 
dent received from a Federal, State or 


local government agency or depart¬ 
ment. Despite the fact that the Com¬ 
mission staff objected to this limita¬ 
tion, which precludes the Commission 
from refunding money already paid to 
students by the Veterans’ Administra¬ 
tion, Bell & Howell insisted on its in¬ 
clusion in the order. Students who 
accept a refund from the Commission 
will not have their tuition or loan obli¬ 
gation cancelled or reduced, but the 
students waive any claims they may 
have against Bell & Howell arising 
from their enrollment in the course. 

The purpose of this analysis is to fa¬ 
cilitate public comment on the pro¬ 
posed order, and it is not intended to 
constitute an official interpretation of 
the agreement and proposed order or 
to modify in any way their terms. 

Carol M. Thomas, 
Secretary . 

[FR Doc. 79-9776 Filed 3-29-79; 8:45 am] 


[6750-01-M] 

[16 CFR Pari 13] 

[File No. 9116] 

RHINECHEM CORP., ET Al. 

Consent Agreement With Analysis To Aid 
Public Comment 

AGENCY: Federal Trade Commission. 

ACTION: Provisional consent agree¬ 
ment. 

SUMMARY: In settlement of alleged 
violations of federal law prohibiting 
unfair acts and practices and unfair 
methods of competition, this provi¬ 
sionally accepted consent agreement, 
among other things, would require a 
New York City manufacturer and 
seller of organic pigments to terminate 
all agreements providing for the acqui¬ 
sition of the Chemetron Corporation’s 
organic pigments business; return all 
confidential documents exchanged 
during the negotiations; and provide 
the Commission with evidence of its 
compliance with these requirements. 
Additionally, Rhinechem would be re¬ 
quired, through December 31, 1981, to 
furnish the Commission with 90-days 
advance notice should it seek either to 
acquire Chemetron’s organic pigment 
business or sell its own to Chemetron 
or Chemetron’s corporate parent, Alle¬ 
gheny Ludlum Industries, Inc. 

DATE: Comments must be received on 
or before May 29, 1979. 

ADDRESS: Comments should be di¬ 
rected to: Office of the Secretary. Fed¬ 
eral Trade Commission, 6th St, and 
Pennsylvania Ave., NW., Washington, 
D.C. 20580. 

FOR FURTHER INFORMATION 
CONTACT: 

Paul W. Turley. Director, 3R. Chica¬ 


go Regional Office, Federal Trade 

Commission. 55 East Monroe St., 

Suite 1437, Chicago. IU. 60603. (312) 

353-4423. 

SUPPLEMENTARY INFORMATION: 
Pursuant to Section 6(f) of the Feder¬ 
al Trade Commission Act, 38 Stat. 721. 
15 U.S.C. 46 and § 3.25(f) of the Com¬ 
mission’s rules of practice (16 CFR 
3.25(f)), notice is hereby given that 
the following consent agreement con¬ 
taining a consent order to cease and 
desist and an explanation thereof, 
having been filed with and provisional¬ 
ly accepted by the Commission, has 
been placed on the public record for a 
period of sixty (60) days. Public com¬ 
ment is invited. Such comments or 
views will be considered by the Com¬ 
mission and will be available for in¬ 
spection and copying at its principal 
office in accordance with §4.9(bXf4> 
of the Commission’s rules of practice 
(16 CFR 4.9(bX14)). 

Rhinechem Corp., et al. 

[Docket No. 9116] 

AGREEMENT CONTAINING CONSENT ORDER 
TO CEASE AND DESIST 

This agreement by and between 
Rhinechem Coporation, a corporation, 
by its duly authorized officer, and its 
attorneys, and counsel for the Federal 
Trade Commission, is entered into in 
accordance with the Commission’s 
Rule governing consent order proce¬ 
dure. In accordance therewith the par¬ 
ties agree that: 

1. Respondent Rhinechem Corpora¬ 
tion (hereinafter Rhinechem) is a cor¬ 
poration existing and doing business 
under and by virtue of the laws of the 
State of Delaware, with its principal 
place of business at 425 Park Avenue. 
New York, New York. Rhinechem is a 
wholly-owned subsidiary of Bayer In¬ 
ternational Finance N.V., which in 
turn is a wholly-owned subsidiary of 
Bayer AG. a West German corpora¬ 
tion with headquarters In Leverkusen, 
Federal Republic of Germany. 

2. Rhinechem has been served with 
the complaint issued by the Federal 
Trade Commission on August 23. 1978, 
charging it with violation of Section 5 
of the Federal Trade Commmission 
Act and Section 7 of the Clayton Act. 

3. Rhinechem admits all jurisdiction¬ 
al facts set forth in the Commission’s 
complaint in this proceeding. 

4. Rhinechem waives: 

(a) Any further procedural steps: 

(b) The requirement that the Com¬ 
mission’s decision contain a statement 
of findings of fact and conclusions of 
law; and 

(c) All rights to seek judicial review 
or otherwise to challenge or contest 
the validity of the order entered pur¬ 
suant to this agreement. 
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5. This agreement shall not become 
a part of the public record of the pro¬ 
ceeding unless and until its accepted 
by the Commission. If this agreement 
is accepted by the Commission* it, to¬ 
gether with related materials pursuant 
to Rule 3.25(f), will be placed on the 
public record for a period of sixty (60) 
days and information in respect there¬ 
to publicly released. The Commission 
thereafter may either withdraw its ac¬ 
ceptance of this agreement and so 
notify Rhinechem, in which event it 
will take such action as it may consid¬ 
er appropriate, or issue and serve its 
decision in disposition of the proceed¬ 
ing. The Commission may at any time 
pending issuance of this order require 
hearings on the relief requirements 
provided by this order. 

6. This agreement is for settlement 
purposes only and does not constitute 
an admission by Rhinechem that the 
law has been violated as alleged in the 
Commission’s complaint in this pro¬ 
ceeding. 

7. This agreeement contemplates 
that, if it is accepted by the Commis¬ 
sion, and if such acceptance is not sub¬ 
sequently withdrawn by the Commis¬ 
sion pursuant to the provisions of 
§ 3.25(f) of the Commission’s rules, the 
Commission may without further 
notice to Rhinechem (I) Issue its deci¬ 
sion containing the following order to 
cease and desist in disposition of the 
proceeding, and (2) make information 
public in resepect thereto. When so 
entered the order to cease and desist 
shall have the same force and effect 
and may be altered, modified or set 
aside in the same manner and within 
the same time provided by statute for 
other orders. The order shall become 
final upon service. Mailing of the deci¬ 
sion containing the agreed-to order to 
Rhinechem’s address as stated In this 
agreement shall constitute service. 
Rhinechem waives any right It might 
have to any other manner of service. 
The complaint may be used in constru¬ 
ing the terms of the order, and no 
agreement, understanding, representa¬ 
tion or interpretation not contained in 
the order or in the agreement may be 
used to vary or contradict the terms of 
the order. * 

8. Rhinechem has read the com¬ 
plaint and the order contemplated 
hereby. It understands that once the 
order has been issued, it will be re¬ 
quired to file a compliance report 
showing that it has fully complied 
with the order and that it may be 
liable for civil penalties in the amount 
provided by law for each violation of 
the order after it becomes final. 

Order 

DEFINITIONS 

For purposes of this order the fol¬ 
lowing definition shall apply: 


' Organic pigments'* means insoluble color 
particles characterized by a chemical com¬ 
position which includes carbon rings or 
chains as the basic part of their molecular 
structure and used to Impart color to a vari¬ 
ety of materials. 


L 

It is ordered, That Rhinechem forth¬ 
with terminate ail agreements which 
provided for the acquisition of the or¬ 
ganic pigments business of Chemetron 
Corporation by a subsidiary of Rhine¬ 
chem and provide evidence that all 
such agreements have been terminat¬ 
ed and that ail confidential documents 
provided to Rhinechem by Allegheny 
Ludlum Industries. Inc., and Cheme¬ 
tron Corporation in connection with 
the merger agreement have been re¬ 
turned or destroyed. Nothing herein 
contained shall relieve Rhinechem 
from any obligations of confidentiality 
imposed by agreement between the 
parties. 


n. 

It is further ordered. That through 
December 31, 1981, Rhinechem, its 
successors or assigns, shall not acquire, 
either directly or indirectly, any or all 
of the organic pigments business of 
Chemetron Corporation nor shall it 
sell any or all of its organic pigments 
business to Allegheny Ludlum Indus¬ 
tries. Inc., or Chemetron Corporation, 
whether represented by securities or 
assets, until ninety (90) days following 
receipt by the Director of the Bureau 
of Competition of the Federal Trade 
Commission of written notice of the 
proposed acquisition or merger, such 
written notice to be similar in form 
and content to the notice required 
under Section 7A of the Clayton Act 
and the premerger notification rules 
promulgated thereunder and shall spe¬ 
cifically refer to this order. (This pro¬ 
vision shall not prohibit sales of or¬ 
ganic pigments or other transactions 
between Rhinechem and Chemetron 
Corporation in the ordinary course of 
business.) If within ninety (90) days of 
receipt by the Director of such notice 
the Commission issues an administra¬ 
tive complaint challenging the pro¬ 
posed acquisition or merger, such pro¬ 
posed acquisition or merger shall not 
be consummated, nor shall any steps 
be taken to effectuate such proposed 
acquisition or merger until the admin¬ 
istrative complaint issued by the Com¬ 
mission is dismissed by the Commis¬ 
sion. until a final order as defined in 
15 U.S.C. Sections 21 and 45 is entered 
or until a consent order is entered and 
served upon Rhinechem in the admin¬ 
istrative proceeding. If within the 
aforesaid ninety (90) days the Bureau 
of Competition receives any written 
position papers from Rhinechem and 
the Bureau recommends issuance of a 
complaint, the Bureau shall promptly 


forward to the Commission such 
papers together with the written 
notice submitted to the Bureau Direc¬ 
tor. In the event that within ninety 
(90) days of the Director’s receipt of 
such notice the Commission issues an 
administrative complaint challenging 
the proposed acquisition or merger, 
the Bureau of Competition shall exert 
its best efforts to complete the admin¬ 
istrative proceeding in an expedited 
manner. 

'IIL 

It is further ordered. That Rhine¬ 
chem shall notify the Commission at 
least thirty (30) days prior to any pro¬ 
posed corporate change such as disso¬ 
lution, assignment or sale, resulting in 
the emergence of a successor corpora¬ 
tion. the creation or dissolution of sub¬ 
sidiaries or any other change which 
may affect compliance obligations 
arising out of this order. 

IV. 

It is further ordered. That Rhine¬ 
chem shall within sixty (60) days after 
service upon it of this order file with 
the Commission a written report set¬ 
ting forth in detail the manner and 
form in which it has complied with 
this order. 

Rhinechem Corp. et al 
CDocket No. 9116] 

ANALYSIS OF PROPOSED CONSENT ORDER 
TO AID PUBLIC COMMENT 

The Federal Trade Commission has 
accepted an agreement to a proposed 
consent order from Rhinechem Corpo¬ 
ration (hereinafter referred to as •‘re¬ 
spondent”). 

The proposed consent order has 
been placed on the public record for 
sixty (60) days for reception of com¬ 
ments by Interested persons. Com¬ 
ments received during this period will 
become part of the public record. 
After sixty (60) days, the Commission 
will again review the agreement and 
the comments received and then will 
decide whether it should withdraw 
from the agreement or issue the agree¬ 
ment's proposed order. 

On August 23, 1978, the Commission 
issued a complaint against Rhinechem 
Corporation (Rhinechem), Allegheny 
Ludlum Industries. Inc. (Allegheny) 
and Chemetron Corporation (Cheme¬ 
tron) alleging that the proposed acqui¬ 
sition of Chemetron’s pigment division 
by Rhinechem, if consummated, would 
violate Section 7 of the Clayton Act 
and Section 5 of the Federal Trjide 
Commission Act. Section 7 of the 
Clayton Act prohibits any acquisition 
which may have the effect of substan¬ 
tially lessening competition or tending 
to create a monopoly in any line of 
commerce, and Section 5 of the Feder- 
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al Trade Commission Act prohibits 
unfair methods of competition as well 
as deceptive acts or practices in or af¬ 
fecting commerce. 

The Commission’s complaint alleged 
that Rhlnechem (principally through 
its wholly owned subsidiary Harmon 
Colors) and Chemetron compete in 
the manufacture and sale of organic 
pigments. The complaint alleged fur¬ 
ther that the merger agreement be¬ 
tween Rhlnechem and Allegheny was 
Itself a violation of Section 5 of the 
Federal Trade Commission Act be¬ 
cause, if the merger was consummat¬ 
ed. it would lessen actual competition, 
eliminate Chemetron as a substantial 
independent competitor, and lead to 
other harmful results. 

The Commission, on August 28, 
1978, also filed an Application for a 
Preliminary Injunction and Tempo¬ 
rary Restraining Order in the United 
States District Court for the Northern 
District of Illinois, Eastern Division. 
After a proceeding pursuant to 13(b) 
of the FTC Act, 15 U.S.C. Section 
53(b), the Judge granted, on October 
20, 1978, the FTC’s Application for the 
issuance of an injunction during the 
pendency of the administrative pro¬ 
ceedings and any subsequent review. 

The proposed consent agreement in¬ 
corporates into an administrative 
order certain key provisions that will 
be enforceable against respondent. 
This will avert the expenditure of re¬ 
sources of an administrative trial, 
which otherwise would be necessary 
before the Commission could impose a 
remedial order, and assure a lasting 
effect of the Commission’s efforts in 
this action. 

The proposed order has four (4) sec¬ 
tions, the substance of which are de- 
cribed below. 

In Paragraph I respondent is or¬ 
dered to present evidence to the Com¬ 
mission that the merger agreement 
has been terminated, and to return 
any confidential documents exchanged 
during negotiations. 

Paragraph II requires the respond¬ 
ent to provide the Director of the 
Bureau of Competition with ninety 
(90) days advance notice if it seeks to 
acquire any of the organic pigments 
business of Chemetron Corporation or 
seeks to sell any of its organic pig¬ 
ments business to Allegheny Ludlum 
Industries, Inc. or Chemetron Corpo¬ 
ration through December 31, 1981. 
This paragraph further provides that 
if the Commission within that ninety 
(90) day period issues an administra¬ 
tive complaint challenging such trans¬ 
action, the respondent will not go for¬ 
ward with the transaction until the 
administrative proceeding has been 
completed and a final order or consent 
order has been entered. Thus, by issu¬ 
ing an administrative complaint, the 
Commission can effectively enjoin the 


consummation of a proposed merger 
between Rhinechem and Allegheny 
concerning Chemetron’s pigment divi¬ 
sion. If the Commission should issue 
such a complaint the Bureau of Com¬ 
petition agrees to exert its best efforts 
to complete the administrative pro¬ 
ceeding in an expedited manner. 

Paragraphs III and IV relate to com¬ 
pliance. In the former, the respondent 
is required to notify the Commission 
of corporate changes which may affect 
its compliance obligations, while in the 
latter the respondent is required to 
file compliance reports sixty (60) days 
after service of the order. 

The purpose of this analysis is to fa¬ 
cilitate public comment on the pro¬ 
posed order; it is not intended to con¬ 
stitute an official interpretation of the 
agreement and proposed order or to 
modify in any way their terms. 

Carol M. Thomas. 

Secretary. 

1FR Doc. 79-9777 Filed 3-29-79; 8:45 am] 


[4830-01-M] 

DEPARTMENT OF THE TREASURY 

Internal Revenue Service 
[26 CFR Part 1] 

[EE-145-78] 

INCOME TAX 

Income of Mutual or Cooperative Telephone 
Companies 

AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Notice of proposed rulemak¬ 
ing. 

SUMMARY: This document contains 
a proposed regulation relating to the 
Income of tax exempt mutual or coop¬ 
erative telephone companies. Changes 
to the applicable tax law were made 
by the Act of August 15, 1978. The reg¬ 
ulation would provide the public with 
the guidance needed to comply with 
that Act and would affect mutual or 
cooperative telephone companies 
which are exempt from Federal 
income tax. 

DATES: Written comments and re¬ 
quests for a public hearing must be de¬ 
livered or mailed by May 29, 1979. The 
amendment is proposed to be effective 
for taxable years beginning after De¬ 
cember 31, 1974. 

ADDRESS: Send comments and re¬ 
quests for a public hearing to: Com¬ 
missioner of Internal Revenue. Atten¬ 
tion: CC:LR:T:EE-145-78. Washington, 
D.C. 20224. 

FOR FURTHER INFORMATION 
CONTACT: 

Ray K. Kamikawa of the Employee 
Plans and Exempt Organizations Di¬ 


vision, Office of the Chief Counsel, 
Internal Revenue Service. 1111 Con¬ 
stitution Avenue, N.W., Washington, 
D.C. 20224, Attention: CC:LR:T:EE- 
145-78. (202) 566-6271 (Not a toll- 
free number). 

SUPPLEMENTARY INFORMATION: 

Background 

This document contains a proposed 
amendment to the Income Tax Regu¬ 
lations (26 CFR Part 1) under section 
501(c)(12) of the Internal Revenue 
Code of 1954. The amendment is pro¬ 
posed to conform the regulations to 
section 1 of the Act of August 15, 1978, 
Pub. L. 95-345 (92 Stat. 481) and is to 
be issued under the authority con¬ 
tained in section 7805 of the Internal 
Revenue Code of 1954 (68A Stat. 917; 
26 U.S.C. 7805). 

Revenue Ruling 74-362 

A mutual or cooperative telephone 
company qualifies for recognition of 
tax exemption under section 501(a) 
only if at least 85 percent of its income 
consists of amounts collected from 
members for the sole purpose of meet¬ 
ing losses and expenses. In Rev. Rul. 
74-362, 1974-2 C.B. 170, the Internal 
Revenue Service ruled that certain 
amounts earned by a telephone coop¬ 
erative in connection with completing 
calls between its members and sub¬ 
scribers of other telephone companies 
constituted nonmember income. If it 
could not be established that such 
amounts were less than 15 percent of 
total receipts, the telephone coopera¬ 
tive could not qualify for exempt 
status. 

Act or August 15,1978 

In the Act of August 15, 1978, Con¬ 
gress provided that income received by 
a telephone cooperative from another 
telephone company for calls involving 
members of the telephone cooperative 
do not enter into the 85 percent 
member-income test in determining 
whether the telephone cooperative is 
tax exempt. The effect of this provi¬ 
sion is to exclude from the member- 
income computation any amounts 
which, under Rev. Rul. 74-362, would 
be considered as paid for performance 
by the telephone cooperative of tele¬ 
phone call-connection services for non- 
members. 

Comments and Requests for a Public 
Hearing 

Before adopting the proposed regu¬ 
lation, consideration will be given to 
any written comments that are sub¬ 
mitted (preferably six copies) to the 
Commissioner of Internal Revenue. 
All comments will be available for 
public inspection and copying. A 
public hearing will be held upon writ¬ 
ten request to the Commissioner by 
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any person who has submitted*written 
comments. If a public hearing is held, 
notice of the time and place will be 
published in the Federal Register. 

Drafting Information 

The principal author of the pro¬ 
posed regulation was Ray K. Ka- 
mikawa of the Employee Plans and 
Exempt Organizations Division of the 
Office of Chief Counsel, Internal Rev¬ 
enue Service. However, personnel from 
other offices of the Internal Revenue 
Service participated in developing the 
regulation, both on matters of sub¬ 
stance and style. 

Proposed Amendment to the 
Regulation 

Accordingly, it is proposed to amend 
section 1.501<c)<12)-l by adding a new 
paragraph (c). as follows: 

§ l.501(cM 12)-1 Local benevolent life in¬ 
surance associations, mutual irrigation 
and telephone companies, and like or¬ 
ganizations. 

• • • • • 

(c) In the taxable years of a mutual 
or cooperative telephone company be- 


of the cooperative’s total income Is de¬ 
rived from member income. 

Jerome Kurtz, 

Commissioner of Internal Revenue, 

IFR Doc. 79-9828 Filed 3-29-79; 8:45 am) 


I 4310-31-M] 

DEPARTMENT OF THE INTERIOR 

Geotogicol Survey 

130 CFR Part 250 and 2511 

Oil AND GAS AND SULPHUR OPERATIONS IN 
THE OUTER CONTINENTAL SHELF AND GEO¬ 
LOGICAL AND GEOPHYSICAL (G 8 G) EX¬ 
PLORATION OF THE OUTER CONTINENTAL 
SHELF 

Hearing 

AGENCY: U.S. Geological Survey. De¬ 
partment of the Interior. 

ACTION: Notice of Public Hearing. 

SUMMARY: Proposed revisions to 30 
CFR Part 250—Oil and Gas and Sul¬ 
phur Operations in the Outer Conti¬ 
nental Shelf were published in the 
Federal Register as proposed rules 
on March 12, 1979 (44 FR 13577). and 
proposed revisions to 30 CFR F^art 
251—Geological and Geophysical (G <fe 
G) Exploration of the Outer Continen¬ 
tal Shelf w r ere published in the Feder¬ 
al Register as proposed rules on Feb¬ 
ruary 9. 1979 (44 FR 8302). 


ginning after December 31. 1974, the 
85 percent member-income test de¬ 
scribed in paragraph (a) of this section 
is applied without taking into account 
income received or accrued from an¬ 
other telephone company for the com¬ 
pletion of long distance calls involving 
members of the mutual or cooperative 
telephone company. For example, if. 
in one year, a cooperative telephone 
company receives $60x from its mem 
bers for local calls, $25x from its mem¬ 
bers for long distance calls by its mem¬ 
bers to persons served by another tele¬ 
phone company. $15x as interest 
Income, and $20x as credits under long 
distance interconnection agreements 
with other telephone companies for 
the completion of long distance calls 
between persons served by the other 
companies and the cooperative’s mem¬ 
bers (whether or not the credits may 
be offset, in whole or in part, by 
amounts due the other companies 
under the interconnection agree¬ 
ments). the member-income fraction is 
calculated without taking into ac¬ 
count. either in the numerator or de¬ 
nominator, the $20x credits received 
from the other telephone companies. 
In this example, the 85 percent 
member income test is satisfied be¬ 
cause at least 85 percent. 


85% | 

This document announces a public 
hearing to receive oral comments and 
recommendations on the proposed re¬ 
visions of 30 CFR Part 250 and 30 
CFR Part 251. The hearing will be 
held on May 8. 1979. in the Audito¬ 
rium of the Department of the Interi¬ 
or, 1800 C” Street. N.W., Washington. 
D.C. 20240. 

FOR FURTHER INFORMATION 
CONTACT: 

Gerald D. Rhodes, U.S. Geological 

Survey. National Center. MS 620. 

Reston. Virginia 22092. (703) 860- 

7531. 

SUPPLEMENTARY INFORMATION: 
Interested persons are invited to make 
oral and written presentations regard¬ 
ing the proposed rules during the 
hearing. 

Individual testimony during the 
hearing may be limited if the number 
of people asking to testify warrants. 
However, in no case will a testifier be 
allowed less than 15 minutes. Requests 
for time to present testimony should 
be made before April 27, 1979. 

Persons wishing to testify should ad¬ 
dress their requests for time to Gerald 
Rhodes. Branch of Marine Oil and 
Gas Operations. U.S. Geological 
Survey. Mail Stop 620. National 
Center. Reston. Virginia 22092, (703) 
860-7531. No effort to schedule specif¬ 
ic times for individual speakers will be 
made before May 4. 


Comments and recommendations at 
the public hearing will be recorded, 
and transcripts of the proceedings w ill 
be made part of the record relating to 
the promulgation of final rules. Copies 
of the proposed rules published Febru¬ 
ary 9. 1979 (44 FR 8302), and March 
12, 1979 (44 FR 13527). are available 
from the Chief. Branch of Marine Oil 
and Gas Operations. 

The filing of a written statement at 
the time of giving oral testimony 
would be helpful and would facilitate 
the job of the court reporter. The sub¬ 
mission of written statements to the 
Chief, Branch of Marine Oil and Gas 
Operations, by April 27 would assist 
Geological Survey officials who will 
participate in the hearing. Advance 
submissions will give those officials an 
opportunity to consider appropriate 
questions which might help to clarify 
the contents of the written statement 
or to solicit more specific information 
from the person testifying. 

The hearing announced by this 
notice will be opened at about 9 a.m. 
on May 8. 1979. and will continue until 
all persons scheduled to speak have 
been heard. Persons in the audience 
w ho have not been scheduled to speak 
and who w ish to do so will be heard at 
the end of the scheduled speakers. 
The hearing will end after all persons 
that are scheduled to testify and per¬ 
sons present in the audience who wish 
to speak have been heard. Persons not 
scheduled to testify, but who wish to 
do so. assume the risk of having the 
hearing adjourned without receiving 
their testimony if they are not present 
in the audience at the time all sched¬ 
uled speakers have been heard. 

In order for the record to remain 
open for receipt of additional written 
comments for a period of 10 days fol¬ 
lowing the public hearing, the dead¬ 
lines for submitting comments on the 
proposed changes to 30 CFR Parts 250 
and 251 (44 FR 13527 and 44 FR 8302 
respectively) are hereby extended 
through May 18. 1979. 

Dated: March 27. 1979. 

Joan M. Davenport. 

Assistant Secretary . 

Energy and Minerals . 
IFR Doc, 79-9781 Filed 3 29-79; 8:45 ami 


[4810-35-M] 

DEPARTMENT OF THE TREASURY 

Fiscal Service 
131 CFR Parts 202, 2401 
IMPROVING GOVERNMENT REGULATIONS 
Semiannual Agendo 

AGENCY: Bureau of Government Fi¬ 
nancial Operations. 

ACTION: Semiannual agenda. 


( member incom e _ 60x + 25x 85 

(total income ~ 40x + 25x + 15x 
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SUMMARY: In response to Executive 
Order 12044, 'Improving Government 
Regulations/* and the Treasury De¬ 
partment directive implementing that 
Executive Order, the Bureau of Gov¬ 
ernment Financial Operations has pre¬ 
pared and is publishing for public in¬ 
formation a listing of its regulatory ac¬ 
tions since May 22. .4978. including 
projects initiated or acted upon since 
that date. The Bureau announces that 
it has no significant or nonsignificant 
new regulations under development. 


This semiannual agenda lists the regu¬ 
lations that the Bureau of Govern¬ 
ment Financial Operations will be re¬ 
viewing from March 30, 1979, through 
September 30. 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Miss Caterine Miller at 202-566-8374 
or Mr. William V. Bour, Jr., at 202- 
566-8707. 

For any information about any par¬ 
ticular item on the semiannual 


agenda, contact the individual listed in 
the column headed “knowledgeable of¬ 
ficial** for that item. 

Semiannual Agenda 

The semiannual agenda reads as set 
forth below. 

Dated: March 27. 1979. 

By direction of the Secretary of the 
Treasury. 

D. A. Pagliai, 
Commissioner. 


Description 

Justification for regulatory action 

Regulatory 

analysis 

Legal authority 

CFR 

Knowledgeable official 

Indorsement and payment 
of checks drawn on the 
United States. 

This proposed regulation will provide 
instructions for forms of indorsement of 
Treasury checks and the recovery right 
against indorsers through the concept of 

No~~. 

31 U.S.C. 561 564, 5 UJS-C. 
301. 

31 CFR Part 
240. 

Michael D. Serlin. 202-566- 
2392. 

set-on. 

Depositaries and financial To assist handicapped persons and quail- 
agents of the Government. fled disabled veterans employed by con¬ 
tractors with the U.S. by providing af 
firmative action programs In their 
behalf. See Sec. 503 of Rehabilitation 
Act of 1973 and Sec. 503 of Veterans Em¬ 
ployment and Readjustment Act of 1972. 

No- 

29 U.S.C. 793. 38 U.S.C. 
2012. Exec. Order 11701. 

31 CFR Part 
202. 

Charles F. Schwan III. 202- 
655-8488. 


[FR Doc. 79-9742 Filed 3-29-79: 8:45 am) 


[ 3640-01 -M] 

PANAMA CANAL COMPANY 

[35 CFR Part 1331 
PANAMA CANAL TOLLS 

Proposed Increases 

AGENCY: Panama Canal Company. 

ACTION: Proposed rule and notice of 
public hearing. 

SUMMARY: The Panama Canal Com¬ 
pany is proposing to increase the tolls 
charged for use of the Panama Canal. 
Because the Panama Canal Treaty of 
1977 will, effective October 1. 1979. re¬ 
quire substantial payments out of 
canal operating revenues to the Re¬ 
public of Panama, predicted revenues 
from tolls and other sources will fall 
short of the predicted costs of main¬ 
taining and operating the Panama 
Canal. The proposed rule would raise 
tolls to a level adequate to produce 
sufficient additional revenue to cover 
the canal’s operating costs as defined 
under current law (which requires in¬ 
terest payments to the U.S. Treasury) 
and the Panama Canal Treaty which 
specifies new payments to Panama. 
Differing versions of treaty imple¬ 
menting legislation now under consid¬ 
eration by Congress would impose dif¬ 


fering definitions of costs. Depending 
on the form of legislation which would 
supersede current law. the required 
level of tolls could be different from 
that defined herein. 

DATES: Hearing: June 11. 1979. 9:00 
a.m., in the Gold Room. Statler-Hilton 
Hotel, 33rd Street and 7th Avenue. 
New York. New York. Comments by: 
April 30, 1979. Notices of appearance 
by counsel or other qualified repre¬ 
sentative at hearing, and notices of in¬ 
tention to present supplementary 
data, oral arguments or statement at 
the hearing to be filed by: May 7. 1979. 

ADDRESSES: Comments, notices of 
appearance and notices of intention to 
present supplementary data should be 
addressed to the Secretary, Panama 
Canal Company, Suite 312, 425—13th 
Street. N.W.. Washington. D.C. 20004. 
Comments should be submitted with 
an original and 25 copies on letter size 
paper. The content of notices of ap¬ 
pearances is prescribed by 35 CFR 
70.9. The content of notices of inten¬ 
tion to present supplementary data, 
oral argument or statements at the 
hearing is prescribed by 35 CFR 70.10. 

FOR FURTHER INFORMATION 
CONTACT: 

Thomas M. Constant, Secretary. 

Panama Canal Company, Suite 312, 


425—13th Street. N.W., Washington. 

D.C. 20004. Phone: (202) 724-0104. 

SUPPLEMENTARY INFORMATION: 

A. Reason for Action 

The Panama Canal Treaty of 1977 
and related agreements between the 
United States and the Republic of 
Panama will enter into force on Octo¬ 
ber 1. 1979. Under the terms of the 
treaty, the United States agency oper¬ 
ating the Panama Canal will be 
obliged to pay to the Republic of 
Panama, out of operating revenues, 
thirty cents per Panama Canal net ton 
for each vessel transiting the canal, a 
fixed annuity of ten million dollars, 
and a further ten million dollars per 
year (subject to adjustment every 
three years) for performance of var¬ 
ious public services in certain areas in 
Panama made available for the use of 
the United States. Section 412(b) of 
Title 2, Canal Zone Code. (76A Stat. 
27) requires that canal tolls be set at 
rates calculated to cover, as nearly as 
possible, all costs of maintaining and 
operating the Panama Canal. Because 
of the payments to Panama required 
by the Treaty, currently predicted rev¬ 
enues from Panama Canal tolls will 
fall short of the predicted costs of op¬ 
erating and maintaining the canal, 
and, accordingly, the Panama Canal 
Company, as required by law, is pro¬ 
posing in this rulemaking to raise the 
rates of Panama Canal tolls. Section 
411 of Title 2, Canal Zone Code (76A 
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Stat. 27), authorizes the Panama 
Canal Company to prescribe, and 
alter, canal tolls. 

B. Environmental Effects 

The Panama Canal Company has 
prepared, and the Company’s Environ¬ 
mental Quality Committee has ap¬ 
proved, an environmental assessment 
of the likely effects of the proposed 
rule. It appears from the assessment 
that the proposed rule would not, if 
adopted, have a significant effect on 
the quality of the human environ¬ 
ment, within the meaning of the Na¬ 
tional Environmental Policy Act of 
1969 (NEPA), 42 U.S.C. 4321 et seq. Ac¬ 
cordingly. it appears that, the Compa¬ 
ny is not required to prepare the envi¬ 
ronmental impact statement described 
by section 102(2)(C) of NEPA. 42 
U.S.C. 4332(2X0. Members of the 
public are invited to submit relevant 
facts bearing upon the agency’s 
threshold decision that the proposed 
rule would not have a significant 
effect on the quality of the human en¬ 
vironment. 

C. Availability of Documents 

Copies of a report of the President, 
Panama Canal Company, recommend¬ 
ing the proposed Increase in Panama 
Canal tolls, and of the Company’s en¬ 
vironment assessment, are available 
from the Secretary (at the above ad¬ 
dress) or from the Financial Vice 
President. Panama Canal Company, 
Balboa Heights. Canal Zone. 

D. Public Hearing 

The Panama Canal Company will 
hold public hearings on the proposed 
increase in rates of tolls in the Gold 
Room. Statler-Hilton Hotel New 
York. New York, at 9:00 a.m., June 11, 
1979. 

E. Action on Proposed Rule 

All data, views or arguments pre¬ 
sented in writing or orally at the hear¬ 
ing in accordance with 35 CFR Part 70 
will be considered along with other 
relevant information before a final 
rule is issued and submitted to the 
President of the United States for ap¬ 
proval. The proposed rule and the en¬ 
vironmental assessment may be al¬ 
tered on the basis of information de¬ 
veloped during this rulemaking. Pro¬ 
posed rule is based on current law as 
modified by the Panama Canal Treaty 
of 1977. In the event, legislation en¬ 
acted by Congress to implement the 
Panama Canal Treaty of 1977 provides 
for statutory costs different from 
those used to calculate the proposed 
rates of toll, consideration will be 
given to revision of the proposed rule 
Prior to submission for approval to the 
President of the United States. 


F. Effective Date of Proposed Rule 

Under section 411 of Title 2. Canal 
Zone Code (76A Stat. 27), the pro¬ 
posed rule, if issued in final form, 
could become effective only upon ap¬ 
proval by the President of the United 
States, and not earlier than six 
months from the date of publication 
in the Federal Register of this notice. 
Subject to approval of the final rule 
by the President, it will become effec¬ 
tive on October 1. 1979. 

Accordingly, it is proposed that 35 
CFR 133.1 be revised to read as* fol¬ 
lows: 

§133.1 Rates of toll. 

The following rates of toll shall be 
paid by vessels using the Panama 
Canal: 

(a) On merchant vessels, yachts, 
army and navy transports, colliers, 
hospital ships, and supply ships, when 
carrying passengers or cargo. $1.57 per 
net vessel ton of 100 cubic feet each of 
actual earning capacity—that is, the 
net tonnage determined in accordance 
with Part 135 of this chapter. 

(b) On vessels in ballast without pas¬ 
sengers or cargo, $1.25 per net vessel 
ton. 

(c) On other floating craft including 
warships, other than transports, col¬ 
liers. hospital ships and supply ships. 
$0.88 per ton of displacement. 

Dated: March 30,1979. 

Thomas M. Constant, 
Secretary. 

CFR Doc. 79-9565 Filed 3-29-79; 8:45 ami 


[4310-70-M] 

DEPARTMENT OF THE INTERIOR 

Notional Park Strvict 
[36 CFR Part 71 

YELLOWSTONE NATIONAL PARK, WYOMING, 
MONTANA, I0AHO 

Fishing Regulations 

AGENCY: National Park Service. 
ACTION: Proposed rule. 

SUMMARY: The proposed regulations 
set forth below are a partial revision 
of existing regulations promulgated to 
control sport fishing within Yellow¬ 
stone National Park. Controls are nec¬ 
essary to protect native fish species 
and to provide for sport fishing with 
adequate replenishment of fish popu¬ 
lations through natural reproduction. 
Research findings and field experience 
indicate the need for further protec¬ 
tion of native species, for correction of 
difficult law enforcement situations 
and for relaxed limits on certain 
exotic species. 

DATES: Written comments, sugges¬ 
tions or objections regarding this pro¬ 
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posal will be accepted until April 30. 
1979. 

ADDRESS: Comments should be di¬ 
rected to: Superintendent. Yellow¬ 
stone National Park, P.O. Box 168. 
Yellowstone National Park, Wyoming 
82190. 

FOR FURTHER INFORMATION 
CONTACT: 

Originator: Edmund J. Bucknall. Re¬ 
sources Management Specialist. Yel¬ 
lowstone National Park, Wyoming. 

82109, Telephone: 307-344-7381. 

SUPPLEMENTARY INFORMATION: 
The purpose of this amendment is to: 

1. Protect spawning fish in the Gard¬ 
ner River and in Trout Lake from il¬ 
legal fishing methods. 

2. Protect delicate thermal features 
along portions of the Firehole River 
and to avoid accidental burns to fish¬ 
ermen. 

3. Protect an ecologically unique fish 
population in Three Ponds north of 
Snake Hot Springs. 

4. Provide for catch-and-release fish¬ 
ing only on Beula and Hering Lakes 
and adjacent streams, on Sportsman 
Lake, on upper Cougar Creek, on the 
Cascade Creek drainage near Canyon, 
on the Sylvan Lake drainage, on Sedge 
Creek above Turbid Lake, on those 
portions of the Bechler River contain¬ 
ing genetically pure cutthroat trout 
and for cutthroat trout in Blacktail 
Deer Creek and Blacktail Ponds. 

5. Correct Paragraph (2) Open Fish¬ 
ing Season, to properly indicate the 
daily period in which fishing is permit¬ 
ted. 

6. Correct the catch-and-release reg¬ 
ulation on Pelican Creek drainage to 
include only that portion of the drain¬ 
age above the lower two miles, the 
latter which is closed to fishing. 

7. Extend the additional catch limit 
on brook trout to the Gallatin River 
and Grayling Creek drainages and to 
include brown trout in the added limit 
on these drainages only. 

8. Provide for the ecologically cor¬ 
rect disposal of fish entrails in the 
backcountry. 

Season changes on Trout Lake and on 
a portion of the Gardner River will 
protect spawning trout from illegal 
fishing methods such as snagging and 
clubbing. Closing a portion of the Fire- 
hole River will help to prevent damage 
to thermal features on the river bank 
and will lessen the possibility of fish¬ 
ermen accidentally stepping into hot 
pools. The small ponds north of Snake 
River Hot Springs are the only known 
waters containing all the fish species 
native to the upper Snake River and 
in an unaltered condition. Closure to 
fishing will preserve this unique eco¬ 
system for research purposes. 
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Catch-and-release fishing on several 
waters in the park will preserve native 
strains on cutthroat trout. Paragraph 
(2) Open Pishing Season incorrectly 
indicates the daily fishing period. The 
catch-and-release regulation on Peli¬ 
can Creek was written incorrectly and 
is confusing. The additional limits of 
brook and brown trout in the Gallatin 
River and Grayling Creek drainages 
will help to shift fishing pressure from 
the rarer native species to the more 
competitive non-native fish. 

General park regulations prohibit 
disposing of fish entrails in any fresh 
water. A special regulation permitting 
this will provide a more ecologically 
correct method of disposal in a natural 
area and will avoid creating an attrac¬ 
tion to bears that results from burying 
the entrails or from the often ineffec¬ 
tive attempts at burning them in a 
campfire. 

IMPACT ANALYSIS: The National 
Park Service has determined that this 
document is not a significant rule re¬ 
quiring preparation of a regulatory 
analysis under Executive Order 12044 
and Part 14 of Title 43 of the Code of 
Federal Regulations. An Environmen¬ 
tal Statement for the Master Plan for 
Yellowstone National Park has been 
prepared by the National Park Service 
which discusses, among other things, 
the impacts of controlling the fishing 
within the park. This statement is 
available for review at the address 
given above, or interested parties may 
request copies of it from the Superin¬ 
tendent. 

John A. Townsley. 

Superintendent , 
Yellowstone National Park. 

In consideration of the foregoing, it 
is proposed that paragraph (e) of 
§ 7.13 of Title 36, Code of Federal Reg¬ 
ulations, be amended as follows: 

§ 7.13 Yellowstone National Park. 


(e) Fishing . • • • 

(2) Open Fishing Season. • • * 

(i) All rivers and creeks in the Yel¬ 
lowstone River drainage above the 
Upper Falls at Canyon except as oth¬ 
erwise provided in paragraph (e)(3) of 
this section, are open to fishing be¬ 
tween the hours of 5 a.m. and 10 p.m., 
M.D.T., from July 15 through October 
31. Rivers and creeks include those 
portions of Yellowstone Lake marked 
by buoys within 100 yards of the river 
or creek inlet. 

(ii) All lakes in the Yellowstone 
River drainage above the Upper Falls 
at Canyon, except as otherwise pro¬ 
vided in paragraph <eX3) of this sec¬ 
tion, are open to fishing between the 
hours of 5 a.m. and 10 p.m.. M.D.T., 
from June 15 through October 31. The 
marking buoys in the vicinity of the 
outlet of Yellowstone Lake shall 


define the northern limit of Yellow¬ 
stone Lake. 

(lii) The Trout Lake drainage above 
Soda Butte Creek, including Trout. 
Buck and Shrimp Lakes, shall be open 
between the hours of 5 a.m. and 10 
p.m., M.D.T., from June 15 through 
October 31. 

(iv) All other waters, except as pro¬ 
vided in paragraph (e)(3) of this sec¬ 
tion, are open to fishing between the 
hours of 5 a.m. and 10 p.m., M.D.T., 
from May 28 through October 31. 


(3) Closed Waters. • • ♦ 

(ix) The Firehole River, from the 
road bridge one-half mile east of Old 
Faithful downstream to the road 
bridge at Biscuit Basin, plus those 
other portions of the Firehole River, 
identified by the posting of appropri¬ 
ate signs, which lie in the immediate 
vicinity of hazardous or fragile ther¬ 
mal features. 


• • • • • 

(xi) The Gardner River between 
Mammoth Hot Springs and the North 
Boundary, where and when posted, on 
or after September 1 until the end of 
the park fishing season. 

(xii) The three ponds one-half mile 
north of Snake Hot Springs. 


(5) Catch-and-Release Waters. • * * 

(vii) Pelican Creek and all its tribu¬ 
taries from two miles above the mouth 
to the headwaters. 

• * • • • 

(ix) Sylvan Lake, including its inlets, 
and the outlet downstream to Clear 
Creek. 

(x) The Cascade Creek drainage near 
Canyon Village, including Cascade 
Lake. 

(xi) The Falls River drainage above 
the falls at the 7200 foot contour, as 
posted, including Beula and Hering 
Lakes. 

(xii) Sportsman Lake, including the 
inlets and the outlet downstream to 
Mol Heron Creek. 

(xiii) Cougar Creek above the Gneiss 
Creek trail crossing. 

(xiv) The Bechler River and its tri¬ 
butaries above Colonnade Falls. 

(xv) Sedge Creek and its tributaries 
above Turbid Lake. 

(xvi) Black tail Deer Creek drainage, 
including Blacktail Ponds, for cut¬ 
throat trout only. 

• • • • • 

(6) Daily Limits by Waters. • • # 

<v) The Gallatin River and Grayling 
Creek and their tributaries, and 
Cougar Creek below the Gneiss Creek 
trail crossing: Five fish, any size, of 


which at least three must be brook or 
brown trout. 

• * • • • 

(10) Disposal of Fish Entrails. * • * 

(i) In those back county waters des¬ 
ignated by the Superintendent, fish 
entrails may be disposed of by punc¬ 
turing the air bladder and depositing 
the entrails in deep water in the lake 
or stream from which the fish was 
taken. 

* • • • • 

(Section 3 of the Act of August 25. 1916 (39 
Stat. 535. as amended: 16 U.S.C. 3). and the 
Act of May 7. 1894 (28 Stat. 73. as amended: 
16 U.S.C. 26>, 245 DM 1 (34 FR 13879). as 
amended. National Park Service Order No. 
77 (38 FR 7478) as amended. Regional Di¬ 
rector Rocky Mountain Region Order No. 1 
(39 FR 12369).) 

tFR Doc. 79-9684 Filed 3-29-79, 8:45 ami 


13510-03-M] 

DEPARTMENT OF COMMERCE 

Maritime Administration 
146 CFR Part 2521 

ODS REGULATIONS FOR BULK CARGO 
VESSELS ENGAGED IN WORLDWIDE SERVICE 

Proposed Rulemaking 

AGENCY: Maritime Administration. 
Department of Commerce. 

ACTION: Proposed amendments to 
regulations. 

SUMMARY: The proposed amend¬ 
ments to Part 252 Title 46. Code of 
Federal Regulations would change the 
method of determining the foreign 
flag competition used in calculating 
operating subsidy and the method of 
determining the crew complement 
used for the competitive foreign ves¬ 
sels. The Maritime Administration is 
proposing the amendments In re¬ 
sponse to an appeal by the subsidized 
operators for a change of policy on 
these issues. The proposed amend¬ 
ments are being published so that 
comments by Interested parties can be 
considered before the Maritime Subsi¬ 
dy Board adopts final amendments. 

COMMENT DATE: Written comments 
by interested persons must be received 
by close of business—May 29, 1979. 

ADDRESS: Send comments to the 
Secretary. Maritime Administration. 
Washington, D.C. 20230. All comments 
will be made available for inspection 
during normal business hours in Room 
3099-A, Department of Commerce 
Building. 

FOR FURTHER INFORMATION 
CONTACT: 

Frederick R. Larson. Office of Ship 
Operating Costs Maritime Adminis- 
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tration, Washington, D.C. 20230, 

(202) 377-5532. 

SUPPLEMENTARY INFORMATION: 
At the request of the subsidized opera¬ 
tors. the Maritime Administration has 
reviewed the policies embodied in Part 
252 for determining foreign flag com¬ 
petition and manning. 

Section 252.22 prescribes the method 
for determining the substantiality and 
extent of foreign flag competition. 
The method of calculating competi¬ 
tion now incorporated in the regula¬ 
tions assumes that all flags which 
have substantial tonnage are competi¬ 
tive with the subsidized vessel, unless 
they trade in areas from which the 
United States is excluded. Under the 
proposed amendment, the competitive 
foreign flag for subsidy purposes 
would be the flag which has the most 
tonnage in the same “tonnage range’* 
as the subsidized vessel. 

The subsidized operators have pro¬ 
posed single flag competition based on 
the lowest cost principal flag for the 
reason that the low cost flag has a 
competitive advantage in a charter 
market. The determination of the low 
cost flag would entail a difficult and 
lengthy administrative process under 
which all elements of cost would have 
to be considered. Instead, the largest 
flag would be used since it is the most 
competitive flag. The change is under¬ 
taken as a matter of policy and not in 
compliance with any legal require¬ 
ment. Accordingly, the proposed 
amendment will go into effect for for¬ 
eign flag competition determinations 
commencing January 1. 1980. 

Section 252.3KfX2)(ii) now provides 
for using the actual crew’ complements 
of the competitive foreign flag vessels 
for subsidy calculation purposes. The 
subsidized operators contend that 
using actual foreign manning creates a 
disincentive for them to employ labor- 
saving designs in ship construction 
and results in a failure to achieve op¬ 
erating parity if the foreign vessels 
have different characteristics than the 
subsidized vessel. 

The proposed amendment would 
result in constructing a representative 
foreign crew complement for the sub¬ 
sidized vessel. The basic difference be¬ 
tween constructed and actual manning 
is that constructed manning is based 
on the physical characteristics of the 
subsidized vessel whereas the crew of 
the average foreign vessel is used for 
actual manning. Constructed cost 
parity uses the subsidized vessel as the 
basis for determining foreign cost 
while the costs of the foreign competi¬ 
tive vessel are used in actual cost 
parity. The bulk program in its pres¬ 
ent form is constructed parity except 
for wage subsidy. The proposed 
amendment would eliminate this in¬ 
consistency. 


The Maritime Subsidy Board has de¬ 
termined that there is no requirement 
for a Regulatory analysis within the 
scope of criteria in EO 12044 (43 FR 
12661, March 24, 1978) DAO 218-7 and 
implementing Maritime Administra¬ 
tion procedures. 

Accordingly. 46 CFR Part 252 is pro¬ 
posed to be amended as follows: 

I. By revising §252.22 paragraph (d) 
and deleting paragraph <e). as follows: 

§ 252.22 Substantiality and extent of for¬ 
eign-flag competition. 


(d) Competitive foreign flags. The 
competitive foreign flag shall be the 
flag with the greatest total tonnage in 
the range. 

(e) (deleted). 

2. By revising § 252.31(f)(2)(ii) to 
read as follows: 

§ 252.31 Wages of officers and crew. 


(f) • • • 

(2) Foreign wage costs . * * * 

(ii) Crew complement The foreign 
crew r complement, in number and na¬ 
tionality, shall be constructed, using 
as a basis the crewing scales and prac¬ 
tices of the competitive foreign-flag 
developed through an examination of: 
crew manifest of such foreign-flag ves¬ 
sels; payrolls: data obtained by United 
States foreign Maritime Attaches; and 
other information which the Board 
determines, in its reasonable discre¬ 
tion, to be reliable. 

(A) Adjustments to complement. Ad¬ 
justments to the constructed foreign 
crew complement shall be made for 
significant physical differences in the 
characteristics of the foreign-flag ves¬ 
sels and the subsidized vessel. Adust- 
ments shall also be made for signifi¬ 
cant differences in crewing practices 
between the foreign-flag vessels and 
the subsidized vessel. Substantially 
comparable departments (i.e., Deck 
Department. Engine Department) of 
vessels operated under the registry of 
the principal foreign country shall be 
used as the basis in estimating the ad¬ 
justments for the difference in physi¬ 
cal characteristics between the for¬ 
eign-flag vessels and the subsidized 
vessel. 

(B) Foreign complement unobtaina¬ 
ble. Where the foreign crew comple¬ 
ment of vessels under the registry of 
the competitive foreign country 
cannot be estimated or determined 
with reasonable substantiation, as pro¬ 
vided in clauses (ii) and (A) above, so 
that the Board may exercise its rea¬ 
sonable discretion, the foreign man¬ 
ning complement shall be deemed to 
be identical in number and rating with 
that of the subsidized vessel. 


(Sec. 204(b). Merchant Marine Act. 1936. as 
amended (46 U.S.C. 1114); Reorganization 
Plans No. 21 of 1950 (64 Stat. 1273) and No. 
7 of 1961 (75 Stat. 840), as amended by Pub. 
L. 91^169 ( 84 Stat. 1036). Department of 
Commerce Organization Order 10-8 (38 FR 
19707. July 23. 1973).) 

By order of the Maritime Subsidy 
Board. 

James S. Dawson. Jr.. 

Secretary. 

April 23, 1979. 

(FR Doc. 79-9683 Filed 3-29-79: 8:45 am] 


[6712-01-M] 

FEDERAL COMMUNICATIONS 
COMMISSION 
[47 CFR Part 73] 

[BC Docket No. 79-53; RM-3250] 

FM BROADCAST STATION IN WEST HELENA, 
ARK. 

Proposed Changes in Table of Assignments 

AGENCY: Federal Communications 
Commission. 

ACTION: Notice of Proposed Rule- 
making. 

SUMMARY: Action taken herein pro¬ 
poses the assignment of a Class A FM 
channel to West Helena, Arkansas, in 
response to a petition filed by West 
Helena Radio, Inc. The proposed 
channel could provide a first local 
aural broadcast service to West 
Helena. 

DATES: Comments must be filed on 
or before May 21, 1979. and reply com¬ 
ments on or before June 11, 1979. 

ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Mildred B. Nesterak, Broadcast 
Bureau. (202) 632-7792. 

SUPPLEMENTARY INFORMATION: 

In the matter of amendment of 
§ 73.202(b). Table of Assignments, FM 
Broadcast Stations. (West Helena, Ar¬ 
kansas) (BC Docket No. 79-53, RM- 
3250). 

Adopted: March 22. 1979. 

Released: March 26. 1979. 

1. Petitioner , Proposat Comments: 
(a) Notice of Proposed Rulemaking is 
given concerning amendment of the 
FM Table of Assignments (Section 
73.202(b) of the Commission’s Rules) 
as it relates to West Helena, Arkansas. 

(b) A petition for rulemaking 1 was 
filed by West Helena Radio, Inc. (“pe¬ 
titioner*’). seeking the assignment of 
Channel 288A to West Helena, Arkan¬ 
sas. as that community’s first FM as- 


‘ Public Notice of the petition was given 
on Decembers. 1978. Report No. 1154. 
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signment. No responses to the petition 
were filed. 

(c) Channel 283A could be assigned 
to West Helena in compliance with the 
minimum distance separation require¬ 
ments. provided the transmitter site is 
located approximately 5 kilometers (3 
miles) west of the community. 

(d) Petitioner states that if the 
channel is assigned it intends to file an 
application to build and operate an 
FM station. 

2. Community Data: (a) Location: 
West Helena, in Phillips County, is lo¬ 
cated approximately 72 kilometers (45 
miles) southwest of Memphis, Tennes¬ 
see. and approximately 11 kilometers 
(7 miles) from Helena, Arkansas. 

(b) Population: West Helena- 
11.007 * Phillips County—40.046. 

<o Local Broadcast Service: There is 
no local aural broadcast service in 
West Helena. It does receive service 
from full-time AM Station KFFA and 
Station KCRI(FM) (Channel 276A), 
Helena. Arkansas. 

3. Economic Data: Petitioner asserts 
that West Helena is a thriving eco¬ 
nomic center. It points out that in ad¬ 
dition to agriculture. West Helena and 
the surrounding area support diversi¬ 
fied industry including soy bean proc¬ 
essing. wood processing, plastic prod¬ 
ucts. agricultural chemicals, men’s 
clothing and automobile tires. It notes 
that retail sales for Phillips County 
total $56.9 million. In support of its 
proposal, petitioner has submitted In¬ 
formation with respect to the form of 
government, education, churches and 
transportation in order to demonstrate 
the need for a first FM assignment in 
West Helena. 

4. In view of the fact that the pro¬ 
posed FM station could provide the 
community with a first local aural 
broadcast service, the Commission pro¬ 
poses to amend the FM Table of As¬ 
signments. Section 73.202(b) of the 
Rules, with regard to West Helena. Ar¬ 
kansas, as follows: 

City and Channel No. 

West Helena. Ark.; Present: —; Proposed: 
288A 

5. Authority to institute rulemaking 
proceedings: showings required; cut¬ 
off procedures; and filing require¬ 
ments are contained in the attached 
Appendix and are incorporated by ref¬ 
erence herein. NOTE: A showing of 
continuing interest is required by 
paragraph 2 of the Appendix before a 
channel will be assigned. 

6. For further information concern¬ 
ing this proceeding, contact Mildred B. 
Nesterak. Broadcast Bureau, (202) 
632-7792. However, members of the 
public should note that from the time 
a notice of proposed rulemaking is 
issued until the matter is no longer 


Population figures are taken from the 
1970 US. Census. 


subject to Commission consideration 
or court review, all ex parte contacts 
are prohibited in Commission proceed¬ 
ings. such as this one, which involve 
channel assignments. An ex parte con¬ 
tact is a message (spoken or written) 
concerning the merits of a pending 
rulemaking other than comments offi¬ 
cially filed at the Commission or oral 
presentation required by the Commis¬ 
sion. 

7. Interested parties may file com¬ 
ments on or before May 21, 1979, and 
reply comments on or before June 11, 
1979. 

Federal Communications 
Commission, 

Wallace E. Johnson. 

Chief, Broadcast Bureau. 

Appendix 

1. Pursuant to authority found in 
sections 4(1). 5(d)(1), 303 (g) and (r), 
and 307(b) of the Communications Act 
of 1934. as amended, and § 0.281(b)(6) 
of the Commission’s Rules, it is pro¬ 
posed to amend the FM Table of As¬ 
signments, §73.202(b) of the Commis¬ 
sion’s Rules and Regulations, as set 
forth in the Notice of Proposed Rule 
Making to which this Appendix is at¬ 
tached. 

2. Shoioings required. Comments are 
invited on the proposals) discussed in 
the Notice of Proposed Rule Making 
to which this Appendix is attached. 
Proponent(s) will be expected to 
answer whatever questions are pre¬ 
sented in initial comments. The propo¬ 
nent of a proposed assignment is also 
expected to file comments even if it 
only resubmits or incorporates by ref¬ 
erence its former pleadings. It should 
also restate its present intention to 
apply for the channel if it is assigned, 
and, if authorized, to build the station 
promptly. Failure to file may lead to 
denial of the request. 

3. Cut-off procedures. The following 
procedures will govern the considera¬ 
tion of filings in this proceeding. 

(a) Counterproposals advanced in 
this proceeding itself will be consid¬ 
ered, If advanced in initial comments, 
so tha£ parties may comment on them 
in reply comments. They will not be 
considered if advanced in reply com¬ 
ments. (See § 1.420(d) of Commission 
Rules.) 

(b) With resepct to petitions for rule 
making which conflict with the 
propasal(s) in this Notice, they will be 
considered as comments in the pro¬ 
ceeding, and Public Notice to this 
effect will be given as long as they are 
filed before the date for filing initial 
comments herein. If they are filed 
later than that, they will not be con¬ 
sidered in connection with the decision 
in this docket. 

4. Comments and reply comments ; 
service. Pursuant to applicable proce¬ 
dures set out in §§ 1.415 and 1.420 of 


the Commission’s Rules and Regula¬ 
tions. interested parties may file com¬ 
ments and reply comments on or 
before the dates set forth in the 
Notice of Proposed Rule Making to 
w r hich this Appendix is attached. All 
submissions by parties to this proceed¬ 
ing or persons acting on behalf of such 
parties must be made in WTitten com¬ 
ments, reply comments, or other ap¬ 
propriate pleadings. Comments shall 
be served on the petitioner by the 
person filing the comments. Reply 
comments shall be served on the 
person(s) who filed comments to 
which the reply is directed. Such com¬ 
ments and reply comments shall be ac¬ 
companied by a certificate of service. 
(See§ 1.420(a), (b) and (c) of the Com¬ 
mission Rules.) 

5. Number of copies . In accordance 
with the provisions of Section 1.420 of 
the Commission’s Rules and Regula¬ 
tions. an original and four copies of ail 
comments, reply comments, pleadings, 
briefs, or other documents shall be 
furnished the Commission. 

6. Public inspection of filings. All fil¬ 
ings made in this proceeding will be 
available for examination by interest¬ 
ed parties during regular business 
hours in the Commission’s Public Ref¬ 
erence Room at its headquarters. 1919 
M Street. N.W.. Washington. D.C. 

(FR Doc. 79-9778 Filed 3-29-79; 8:45 ami 


[6712-01-M] 

[47 CFR Part 73J 

[BC Docket 79-62; RM-3224] ' 

FM BROADCAST STATION IN COVINGTON, 1ND. 
Proposed Changes in Table of Assignments 

AGENCY: Federal Communications 
Commission. 

ACTION: Notice of Proposed Rule 
Making. 

SUMMARY: Action taken herein pro¬ 
poses the assignment of a Class A FM 
channel to Covington, Indiana. The 
proposed channel, which would pro¬ 
vide the community with its first local 
aural broadcast service, was requested 
in a petition filed by DOXA, Inc. 

DATE: Comments must be filed on or 
before May 21, 1979, and reply com¬ 
ments on or before June 11. 1979. 

ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Mildred B. Nesterak. Broadcast 
Bureau, (202) 632-7792. 

SUPPLEMENTARY INFORMATION: 
Adopted: March 22. 1979. 

Released: March 27,1979, 
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In the matter of Amendment of 
§ 73.202(b). Table of Assignments, FM 
Broadcast Stations. (Covington, Indi¬ 
ana). BC Docket No. 79-62, RM-3224. 

1. The Commission has under con¬ 
sideration a petition for rule making 1 
seeking the amendment of § 73.202(b) 
of the Commission’s Rules, the Table 
of FM Assignments. The petition was 
filed on behalf of DOXA. Inc. (“peti¬ 
tioner”), proposing the assignment of 
FM Channel 224A on a hyphenated 
basis to the communities of Covington 
and Veedersburg. Indiana. The chan¬ 
nel could be assigned in conformity 
with the minimum distance separation 
requirements without affecting the 
present assignments in the FM Table. 
Petitioner states that it will promptly 
file an application for authority to 
construct and operate an FM station if 
the channel is assigned. No responses 
to the proposal have been received. 

2. Covington (pop. 2,641 ) 6 7 8 in Foun¬ 
tain County (pop. 18,257), is located 
approximately 64 kilometers (40 miles) 
southwest of Lafayette, Indiana, and 
113 kilometers (70 miles) west north¬ 
west of Indianapolis. Indiana. Veeders¬ 
burg (pop. 2,198) is located approxi¬ 
mately 11 kilometers (7 miles) east of 
Covington. There is no local aural 
broadcast service in either Covington 
or Veedersburg or in Fountain County. 

3. In support of its proposal, peti¬ 
tioner states that the economy of Cov¬ 
ington and Veedersburg is dependent 
largely on agriculture. We are told 
that there are firms in the area which 
produce food, lumber, chemicals, ma¬ 
chinery. electrical equipment and in¬ 
struments, which also contribute to 
the economy of these communities. 
Petitioner claims that local news and 
public affairs go uncovered since there 
is no broadcast service in the county 
or a daily newspaper in either Coving¬ 
ton or Veedersburg. It asserts that the 
proposed channel would provide a 
much needed first aural broadcast 
service to Fountain County as well as 
to the adjoining county of Warren. 

4. Although petitioner requests as¬ 
signment of the channel on a hyphen¬ 
ated basis, it provides no basis for 
doing so. Therefore, the assignment 
will be proposed for Covington, the 
larger community and the county seat. 
Nonetheless, since the two communi¬ 
ties are located within 14 kilometers (9 
miles) of each other, if the channel is 
assigned to Covington, it would be 
available for use at Veedersburg in¬ 
stead under the provisions of 
§ 73.203(b) of the Commission’s rules. 

5. In view of the foregoing informa¬ 
tion, and the fact that the proposed 
FM channel could bring a first local 
aural broadcast service to Covington 


1 Public Notice of the petition was given 
on October 24, 1978, Report No. 1147. 

J Population figures are taken from the 
1970 U.S. Census. 


and Fountain County, the Commission 
proposes to amend the FM Table of 
Assignments, § 73.202(b) of the Rules, 
with regard to Covington, Indiana, as 
follows: 


City 


Channel No. 


Present Proposed 


Covington, Indiana....—.. 224A 


6. Authority to institute rule making 
proceedings; showings required; cut¬ 
off procedures; amd filing require¬ 
ments are contained in the attached 
Appendix below and are incorporated 
by reference herein. 

Note.—A showing of continuing interest is 
required by paragraph 2 of the Appendix 
before a channel will be assigned. 

7. For further information concern¬ 
ing this proceeding, contact Mildred B. 
Nesterak, Broadcast Bureau, (202) 
632-7792. However, members of the 
public should note that from the time 
a notice of proposed rule making is 
issued until the matter is no longer 
subject to Commission consideration 
or court review, all ex parte contact* 
are prohibited in Commission proceed¬ 
ings. such as this one, which involves 
channel assignments. An ex parte con¬ 
tact is a message (spoken or written) 
concerning the merits of a pending 
rule making other than comments of¬ 
ficially filed at the Commission or oral 
presentation required by the Commis¬ 
sion. 

8. Interested parties may file com¬ 
ments on or before May 21, 1979, and 
reply comments on or before June 11, 
1979. 


Federal Communications 
Comission, 

Wallace E. Johnson, 

Chief, Broadcast Bureau. 

Appendix 

1. Pursuant to authority found in 
Sections 4(i), 5(d)(1), 303(g) and (r), 
and 307(b) of the Communications Act 
of 1934, as amended, and § 0.281(b)(6) 
of the Commission’s rules, it is pro¬ 
posed to amend the FM Table of As¬ 
signments, § 73.202(b) of the Commis¬ 
sion’s rules and regulations, as set 
forth in the Notice of Proposed Rule- 
making to which this Appendix is at¬ 
tached. 

2. Showings required. Comments are 
invited on the proposal(s) discused in 
the Notice of Proposed Rulemaking to 
which this Appendix is attached. 
Proponent(s) will be expected to 
answer whatever questions are pre¬ 
sented in initial comments. The propo¬ 
nent of a proposed assignment is also 
expected to file comments even if it 
only resubmits or incorporates by ref¬ 
erence its former pleadings. It should 
also restate its present intention to 


apply for the channel if it is assigned, 
and, if authorized, to fcuild the station 
promptly. Failure to file may lead to 
denial of the request. 

3. Cut-off procedures. The following 
procedures will govern the considera¬ 
tion of filings in this proceeding. 

(a) Counterproposals advanced in 
this proceeding itself will be consid¬ 
ered, if advanced in Initial comments, 
so that parties may comment on them 
in reply comments. They will not be 
considered if advanced in reply com¬ 
ments. (See § 1.420(d) of Commission 
rules.) 

(b) With respect to petitions for 
rulemaking which conflict with the 
proposal(s) in this Notice, they will be 
considered as comments in the pro¬ 
ceeding, and Public Notice to this 
effect will be given as long as they are 
filed before the date for filing initial 
comments herein. If they are filed 
later than that, they will not be con¬ 
sidered in connection with the decision 
in this docket. 

4. Comments and reply comments; 
service. Pursuant to applicable proce¬ 
dures set out in § 1.415 and 1.420 of 
the Commission’s rules and regula¬ 
tions, interested parties may file com¬ 
ments and reply comments on or 
before the dates set forth in the 
Notice of Proposed Rulemaking to 
which this Appendix is attached. All 
submissions by parties to this proceed¬ 
ing or persons acting on behalf of such 
parties must be made in written com¬ 
ments, reply comments, or other ap¬ 
propriate pleadings. Comments shall 
be served on the person(s) who filed 
comments to which the reply is direct¬ 
ed. Such comments and reply com¬ 
ments shall be accompanied by a cer¬ 
tificate of service. (See § 1.420(a), (b) 
and (c) of the Commission Rules. 

5. Number of copies . In accordance 
with the provisions of § 1.420 of the 
Commission’s Rules and Regulations, 
an original and four copies of all com¬ 
ments, reply comments, pleadings, 
briefs, or other documents shall be 
furnished the Commission. 

6. Public inspection of filings. All fil¬ 
ings made in this proceeding will be 
available for examination by interest¬ 
ed parties during regular business 
hours in the Commission’s Public Ref¬ 
erence Room at its headquarters, 1919 
M Street. N.W., Washington. D.C. 

[FR Doc. 79-9772 Filed 3-29-79; 8:45 am] 
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16712-01-Ml 

(47 CFR Part 731 

{Docket No. 21313; RM-2646: RM 2717; 
RM 3038; RM-3039; RM-3040] 

AM STEREOPHONIC BROADCASTING 

Order Extending Time For Filing Comments and 
Reply Comments 

AGENCY: Federal Communications 
Commission. 

ACTION: Order Extending Time. 

SUMMARY: Action taken herein ex¬ 
tends the time for filing comments 
and re^ly comments in a proceeding 
concerning AM stereophonic broad¬ 
casting. Petitioner, Harris Corpora 
lion, states the additional time is 
needed in order to complete field test¬ 
ing of its modified system and for the 
preparation of comments for submis¬ 
sion in this proceeding. 

DATES: Comments must be filed on 
or before May 15. 1979, and reply com¬ 
ments must be filed on or before June 
15. 1979. 

ADDRESSES: Federal Gommunica 
tions Commission. Washington. D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Wilson LaFollette, Broadcast 
Bureau. (202) 632-9660. 

SUPPLEMENTARY INFORMATION: 
Adopted: March 23, 1979. 

Released: March 27. 1979. 

In the matter of AM Stereophonic 
Broadcasting, Docket No. 21313. RM- 
2646. RM-3039. RM-2717, RM-3040. 
RM-3038. 44 FR 11568, March 1. 1979. 

1. On September 14. 1978, the Com¬ 
mission adopted a Notice of Proposed 
Rule Making. 43 FR 48669, in the 
above-entitled proceeding. The dates 
for filing comments and reply com¬ 
ments are presently March 30 and 
April 30. 1979, respectively. 

2. On March 14. 1979. Harris Corpo¬ 
ration ("Harris"), by its attorneys, re¬ 
quested that the time for filing com 
ments and reply comments be ex¬ 
tended to and including May 30 and 
July 2. 1979. respectively. Supporting 
comments were filed by Motorola, Inc. 
An opposition was filed by the Nation¬ 
al Association of Broadcasters 
("NAB"). 

3. Harris states that as a result of in¬ 
tensive research, it has developed sig¬ 
nificant improvements in its system. It 
adds that it recognizes the Commis¬ 
sion’s concern regarding reduced 
stereo coverage of its system and for 
that reason proceeded to modify it. 
Harris notes that laboratory testing 
confirms that the modified system 
performs as predicted. It now desires 
to field test it in order to answer ques¬ 
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tions raised in the Notice. Harris as¬ 
serts that field testing has been sched¬ 
uled at Station WTAD, Quincy, Illi¬ 
nois. and later at Station WGN. Chica¬ 
go. However, it adds, special tempo¬ 
rary authorization has not yet been 
issued to Station WTAD. Harris states 
that field testing will begin immediate¬ 
ly upon issuance of that authorization 
by the Commission l . with the WGN 
testing following promptly thereafter. 
Harris notes that it has filed initial 
comments in this matter in order to 
give other parties an opportunity to 
study its system as modified. 

4. NAB opposes, in part, the 60-day 
extension of time requested by Harris, 
stating that the public interest would 
best be served by extending the com¬ 
ment and reply comment dates for 30 
days. It contends that each proponent 
in the proceeding has been aware of 
the information requested by the 
Commission for at least four months, 
and while NAB does not desire to 
place an undue hardship on any pro¬ 
ponent, it believes the AM stereo pro¬ 
ceeding would not be served by a 60- 
day extension of time. It claims that 
broadcasters, equipment manufactur¬ 
ers. system proponents and the gener¬ 
al public are eagerly awaiting a Com¬ 
mission decision on AM stereo, and be¬ 
lieves that the public interest would be 
best served by expeditious action in 
this proceeding. However, it does rec¬ 
ommend a 30-day extension for the 
filing of comments and replies to April 
30 and May 30. 1979, respectively. 

5. In the Notice the Commission ex¬ 
pressed its overall concern with cer¬ 
tain characteristics of two of the five 
systems. The proponents of these two 
systems. Harris and Belar, have under¬ 
taken extensive steps to modify their 
systems to meet the Commission’s ex¬ 
pressed concern. Station WJR, De¬ 
troit, was given an STA to perform 
field tests of the Belar system from 
February 16 to May 16, 1979. Since it 
would also be helpful to the Commis¬ 
sion in resolving the questions in the 
Notice to have the benefit of the re¬ 
sults of the field tests to be conducted 
by Harris, we believe adequate time 
should be granted for conducting 
these tests and developing comments 
reporting the test results. Harris states 
a 60-day extension of time is necessary 
to accomplish the field testing and the 
preparation of these results for sub¬ 
mission in comments. The Commission 
is most anxious to develop a sound and 
comprehensive record on which to 
base a final decision in this proceeding 
but it is equally anxious that resolu¬ 
tion of the proceeding not be unduly 
delayed. Therefore, we shall grant an 
extension of 45 days. Furthermore, 
since the two parties whose original 


•On March 15. 1979. an 8TA was granted 
to Station WTAD for the period of March 
15 to MAy 31.1979. 


systems raised the most serious ques¬ 
tions for the Commission will now f 
have had adequate time to complete 
their testing and preparation of com¬ 
ments. we contemplate no futher ex¬ 
tensions of time in this proceeding. 

6. Accordingly . it is ordered. That 
the request for extension of time filed 
by Harris Corporation is granted in 
part and dates for filing coments and 
reply comments in Docket No. 21313 
are extended to and including May 15 
and June 15. 1979, respectively. 

7. It is further ordered, That the Par¬ 
tial Opposition to the Request for Ex¬ 
tension of Time filed by the National 
Association of Broadcasters to limit 
the extension of time for filing com¬ 
ments to 30 days is denied. 

8. This action is taken pursuant to 
authority contained in Sections 4(i). 
5(dKl) and 303(r) of the Communca- 
tions Act of 1934. as amended, and 
§ 0.281 of the Commission’s rules. 

Federal Communications 
Commission. 

Martin I. Levy, 

Acting Chief, Broadcast Bureau. 

(FR Doc. 79-9774 Filed 3-29-79; 8:45 am) 


(6712-01-MI 

(47 CFR Port 73) 

(BC Docket No. 79-61; RM-32301 

FM BROADCAST STATION IN REFORM, ALA. 
Proposed Changes in Table of Assignments 

AGENCY: Federal Communications 
Commission. 

ACTION: Notice of Proposed Rule¬ 
making. 

SUMMARY: Action taken herein pro 
poses the assignment of a Class A FM 
channel to Reform. Alabama, in re¬ 
sponse to a petition filed by REGO 
Broadcasting Company. The proposed 
channel could provide a first local 
aural broadcast service to Reform. 

DATES: Comments must be filed on 
or before May 21, 1979, and reply com¬ 
ments on or before June 11. 1979. 

ADDRESSES: Federal Communica¬ 
tions Commission, Washington. D.C. 
20554. 

FOR FURTHER INFORMATION 
CONTACT: 

Mildred B. Nesterak, Broadcast 
Bureau, (202) 632-7792. 

SUPPLEMENTARY INFORMATION: 
In the matter of amendment of 
§ 73.202(b), Table of Assignments, FM 
Broadcast Stations. (Reform, Ala¬ 
bama) (BC Docket No. 79-61, RM- 
3230). 

Adopted: March 22, 1979. 

Released: March 27. 1979. 
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By the Chief, Broadcast Bureau: 

1. Petitioner, Proposal, Comments: 

(a) A petition for rulemaking 1 was 
filed by REGO Broadcasting Company 
("petitioner"), proposing the assign¬ 
ment of FM Channel 269A to Reform, 
Alabama, as its first FM assignment. 
No oppositions to the proposal were 
received. 

(b) The channel can be assigned in 
conformity with the minimum dis¬ 
tance separation requirements. 

(c) Petitioner states that it will im¬ 
mediately file an application for the 
proposed channel, if assigned. 

2. Community Data: (a) Locatioiv 
Reform, in Pickens County, is located 
approximately 140 kilometers (87 
miles) northwest of Montgomery, Ala¬ 
bama, and 113 kilometers (70 miles) 
southwest of Birmingham, Alabama. 

(b) Population: Reform—1,863; Pick¬ 
ens County—20,326.* 

3. Economic Considerations: Peti¬ 
tioner asserts that because of the ex¬ 
tension of Reform’s city limits its pop¬ 
ulation is now over 2,500 as compared 
to the 1970 U.S. Census figure of 1,863. 
Petitioner notes that the Westing- 
house Electric Plant. Wolverine Hat 
and Cap Company, Southern National 
Gas Corporation, among others, are 
industries which contribute to the 
economy of Reform and the surround¬ 
ing area. Petitioner has submitted let¬ 
ters from citizens expressing their in¬ 
terest and support for the proposed 
FM assignment to Reform. 

4. In light of the above information 
and the fact that the proposed Chan¬ 
nel 269A assignment could provide a 
first local aural service to Reform, Ala¬ 
bama, the Commission believes it ap¬ 
propriate to propose amending the FM 
Table of Assignments. Section 
73.202(b) of the Rules, as it pertains to 
Reform, Alabama, as follows: 


City 

Channel No. 


Present Proposed 

Reform. Alahamn. 

. . 2fiflA 



5. Authority to institute rulemaking 
proceedings; showings required; cut¬ 
off procedures; and filing require¬ 
ments are contained in the attached 
Appendix and are incorporated by ref¬ 
erence herein. NOTE: A showing of 
continuing interest is required by 
paragraph 2 of the Appendix before a 
channel will be assigned. 

6. For further information concern¬ 
ing this proceeding contact Mildred B. 
Nesterak, Broadcast Bureau, (202) 
632-7792. However, members of the 
public should note that from the time 


'Public Notice of the petition was given 
on November 3, 1978, Report No. 1149. 

•Population figures are taken from the 
1970 U.S. Census, unless otherwise indicat¬ 
ed. 


a notice of proposed rulemaking is 
issued until the matter is no longer 
subject to Commission consideration 
or court review, all ex parte contacts 
are prohibited in Commission proceed¬ 
ings, such as this one, which involve 
channel assignments. An ex parte con¬ 
tact is a message (spoken or written) 
concerning the merits of a pending 
rulemaking other than comments offi¬ 
cially filed at the Commission or oral 
presentation required by the Commis¬ 
sion. 

7. Interested parties may file com¬ 
ments on or before May 21, 1979, and 
reply comments on or before June 11, 
1979. 

Federal Communications 
Commission, 

Wallace E. Johnson, 

Chief, Broadcast Bureau. 

Appendix 

1. Pursuant to authority found in 
Sections 4(i), 5(d)(1), 303 (g) and (r), 
and 307(b) of the Communications Act 
of 1934, as amended, and § 0.281(b)(6) 
of the Commission’s Rules, IT IS 
PROPOSED TO AMEND the FM 
Table of Assignments, § 73.202(b) of 
the Commission’s Rules and Regula¬ 
tions, as set forth in the Notice of Pro - 
posed Rulemaking to which this Ap¬ 
pendix is attached. 

2. Showings required. Comments are 
invited on the proposal(s) discussed in 
the Notice of Proposed Rulemaking to 
which this Appendix is attached. 
Proponent(s) will be expected to 
answer whatever questions are pre¬ 
sented in initial comments. The propo¬ 
nent of a proposed assignment is also 
expected to file comments even if it 
only resubmits or incorporates by ref¬ 
erence its former pleadings. It should 
also restate its present intention to 
apply for the channel if it is assigned, 
and, if authorized, to build the station 
promptly. Failure to file may lead to 
denial of the request. 

3. Cut-off procedures. The following 
procedures will govern the considera¬ 
tion of filings in this proceeding. 

(a) Counterproposals advanced in 
this proceeding itself will be consid¬ 
ered, if advanced in initial comments, 
so that parties may comment on them 
in reply comments. They will not be 
considered if advanced in reply com¬ 
ments. (See § 1.420(d) of Commission 
Rules.) 

(b) With respect to petitions for 
rulemaking which conflict with the 
proposal(s) in this Notice, they will be 
considered as comments in the pro¬ 
ceeding. and Public Notice to this 
effect will be given as long as they are 
filed before the date for filing initial 
comments herein. If they are filed 
later than that, they w T ill not be con¬ 
sidered in connection with the decision 
in this docket. 


4. Comments and reply comments; 
service. Pursuant to applicable proce¬ 
dures set out in §§1.415 and 1.420 of 
the Commission’s Rules and Regula¬ 
tions, interested parties may file com¬ 
ments and reply comments on or 
before the dates set forth in the 
Notice of Proposed Rulemaking to 
which this Appendix is attached. All 
submissions by parties to this proceed¬ 
ing or persons acting on behalf of such 
parties must be made in written com¬ 
ments. reply comments, or other ap¬ 
propriate pleadings. Comments shall 
be served on the petitioner by the 
person filing the comments. Reply 
comments shall be served on the 
person(s) who filed comments to 
which the reply is directed. Such com¬ 
ments and reply comments shall be ac¬ 
companied by a certificate of service. 
(See § 1.420 (a), (b) and (c) of the Com¬ 
mission Rules.) 

5. Number of copies. In accordance 
with the provisions of § 1.420 of the 
Commission’s Rules and Regulations, 
an original and four copies of all com¬ 
ments, reply comments, pleadings, 
briefs, or other documents shall be 
furnished the Commission. 

6. Public inspection of filings. All fil¬ 
ings made in this proceeding will be 
available for examination by interest¬ 
ed parties during regular business 
hours in the Commission’s Public Ref¬ 
erence Room at its headquarters, 1919 
M Street, NW.. Washington, D.C. 

[FR Doc. 79-9779 Filed 3-29-79; 8:45 am] 


[6560-01 -M] 

ENVIRONMENTAL PROTECTION 
AGENCY 

(40 CFR Part 180) 

(FRL 1086-6; PP 8E2074/P106) 

TOLERANCES AND EXEMPTIONS FROM TOLER¬ 
ANCES FOR PESTICIDE CHEMICALS IN OR 
ON RAW AGRICULTURAL COMMODITIES 

Proposed Tolerances for the Pesticide Chemical 
0,.0-Diethyl 0-(2-lsopropy»-6-Methyl-4-Pyri- 
midinyl) Phosphorothioate 

AGENCY: Office of Pesticide Pro¬ 
grams. Environmental Protection 
Agency (EPA). 

ACTION: Proposed rule. 

SUMMARY: This notice proposes that 
a tolerance be established for residues 
of the insecticide 0,0-diethyl 0-(2-iso- 
propyl-6-methyl-4-pyrimidinyl) phos¬ 
phorothioate on rutabagas. The pro¬ 
posal was submitted by the Intgerre- 
gional Research Project No. 4. This 
amendment to the regulations would 
establish a maximum permissible level 
for residues of the subject insecticide 
on rutabagas. 

DATE: Comments must be received on 
or before April 30, 1979. 
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ADDRESS COMMENTS TO: Federal 
Register Section, Program Support Di¬ 
vision (TS-757), Office of Pesticide 
Programs, EPA, Rm. 401, East Tower, 
401 M Street, SW, Washington DC 
20460. 

FOR FURTHER INFORMATION 
CONTACT: 

Mrs. Patricia Critchiow, Registration 

Division (TS-767), Office of Pesti¬ 
cide Programs, EPA (202/755-4851). 

SUPPLEMENTARY INFORMATION: 
The Interregional Research Project 
No. 4 (IR-4), New Jersey State Agri¬ 
cultural Experiment Station. PO Box 
231, Rutgers University, New Bruns¬ 
wick. NJ 08903, on behalf of the IR-4 
Technical Committeee and the Agri¬ 
cultural Experiment Station of Massa¬ 
chusetts, has submitted a pesticide pe¬ 
tition (PP 8E2074) to the EPA. This 
petition requests that the Administra¬ 
tor propose that 40 CFR 180.153 be 
amended by the establishment of a 
tolerance for combined residues of the 
insecticide O.O-diethyl 0-( 2-isopropyl- 
6-methyl-4-pyrimidiny 1) phosphoroth- 
ioate in or on the raw agricultural 
commodity rutabagas at 0.75 part per 
million (ppm). 

The data submitted in the petition 
and other relevant material have been 
evaluated. The toxicological data con¬ 
sidered in support of the proposed tol¬ 
erance included a two-year rat feeding 
study with a no-observable-effect level 
(NOEL) of less than 10 ppm based on 
cholinesterase-inhibiting effects, a 
two-year dog feeding study with an 
NOEL of less than 160 ppm based on 
cholinesterase-inhibition (However, no 
signs of systemic toxicity were noted 
either grossly or histopathologically in 
these two studies.), a 106-week monkey 
feeding study with an NOEL of 1 ppm 
based on cholinesterase inhibition, a 
multigeneration reproduction/teratol¬ 
ogy study in rats with an NOEL of 4 
ppm. and a hen demyelination study 
(30-day diet) with an NOEL of 200 
ppm (the highest level administered). 

The acceptable daily intake (ADI) 
for the subject insecticide is 0.0025 
milligram (mg)/kilogram (kg) of body 
weight (bwO/day based on the 106- 
week monkey feeding study using a 10- 
fold safety factor The maximum per 
missible intake (MPI) for the subject 
insecticide in a 1.5-kg diet of a 60-kg 
man is 0.15 mg/day The proposed use 
will add less than 0.1 percent to the 
theoretical maximal residue contribu¬ 
tion (TMRC) of the established toler¬ 
ances. which range from 60 ppm to 0.1 
ppm on a variety of raw agricultural 
commodities. The TMRC from the es¬ 
tablished tolerances exceeds the MPI 
by a factor of 2.75 The actual occur¬ 
rence of the subject insecticide in the 
general food supply will not approach 
the TMRC. This conclusion is support¬ 
ed by the findings in the Food and 


Drug Administration’s surveillance 
and monitoring programs. These con¬ 
siderations are supported by the FDA 
Total Diet Surveys, which indicate 
that exposure to residues of the sub¬ 
ject insecticide are “trace to none” in 
most cases. Thus, it is concluded that 
the additional increase in the TMRC 
for the insecticide from this minor use 
is toxicologicaliy insignificant. 

There is no reasonable expectation 
of residues in eggs, milk, or poultry. 
Any residues occurring in meat, fat, 
and meat byproducts of cattle and 
sheep would be adequately covered by 
the existing 0.75 ppm tolerance in 
meat. fat. and meat byproducts. The 
nature of the residue is adequately un¬ 
derstood. and an adequate analytical 
method (gas chromatography 
equipped with a phosphorus selective 
thermionic detector) is available for 
enforcement purposes. 

A mutagenicity study may be re¬ 
quired when the Agency identifies 
suitable protocols for mutagenicity 
testing. Accordingly, based on the 
above information considered by the 
Agency and the small percentage of 
rutabagas in the diet, it is concluded 
that the tolerance of 0.75 ppm estab¬ 
lished by amending 40 CFR 180.153 
will protect the public health. The 
pesticide Ls considered useful for the 
purpose for which a tolerance is being 
sought. It is proposed, therefore, that 
the tolerance be established as set 
forth below. 

Any person w f ho has registered or 
submitted an application for the regis¬ 
tration of a pesticide, under the Feder¬ 
al Insecticide, Fungicide, and Rodenti- 
cide Act. which contains any of the in¬ 
gredients listed herein, may request on 
or before April 30. 1979. that this rule- 
making proposal be referred to an ad¬ 
visory committee in accordance with 
section 408(e) of the Federal Food, 
Drug, and Cosmetic Act. 

Interested persons are invited to 
submit written comments on the pro¬ 
posed regulation. The comments must 
bear a notation indicating both the 
subject and the petition/document 
control “PP 8E2074/P106”. All written 
.comments filed in response to this 
notice of proposed rulemaking will be 
available for public inspection in the 
office of the Federal Register Section 
from 8:30 a.m. to 4 p.m. Monday 
through Friday. 

Dated: March 23, 1979. 

Douglas D. Campt, 
Acting Director, 

Registration Division, 

(Sec. 4084e>. Federal Food. Drug, and Cos¬ 
metic Act (21 UJS.C. 346a(e)) 

It is proposed that Part 180, Subpart 
C. § 180.153 be amended by alphabeti¬ 
cally inserting the tolerance of 0.75 
ppm on rutabagas to read as follows: 


§ 180.153 O.O-diethyl 0-<2-Lsopropyl-6- 
methyl-4-pyrimidinyl) phosphor- 
othioate. tolerances for residues. 


Parts 

prr 

Commodity million 


Rutabagas -....... 0.75 


[FR Doc. 79-9811 Filed 3-29-79: 8:45 am] 


[6560-01-M] 

[40 Cft Part 57) 

(FRL 1066-3] 

PRIMARY NONFERROUS SMELTER ORDERS 

Extension of Comment Period for Propotod 
Rules on Primary Nonferrout Smelter Orders 

AGENCY: U.S. Environmental Protec¬ 
tion Agency. 

ACTION: Extension of Comment 
Period for proposed rules on Primary 
Nonferrous Smelter Orders. 

SUMMARY: This notice extends until 
April 16. 1979, the period for com¬ 
ments to the notice published January 
31. 1979 (44 FR 6284), which estab¬ 
lished requirements of, and procedures 
to be used in, issuing Initial primary 
nonferrous smelter orders. Previously, 
the general comment period was to 
close on April 1. 1979, although sup¬ 
plemental comments in response to 
testimony at public hearings could be 
postmarked April 16, 1979. The EPA is 
extending the general comment period 
so that commentators may send in all 
of their comments at one time. 

DATES: In order to be considered in 
the final rulemaking, all comments 
must be postmarked by April 16. 1979. 

ADDRESS: Comments should be sent 
to: Ms. Judith Larsen, Division of Sta¬ 
tionary Source Enforcement (EN-341), 
U.S. Environmental Protection 
Agency. 401 M Street, S.W., Washing¬ 
ton, D.C. 20460. 

FOR FURTHER INFORMATION 
CONTACT: 

Ms. Judith Larsen, Division of Sta¬ 
tionary Source Enforcement (EN- 
341), U.S. Environmenatal Protec¬ 
tion Agency. 401 M Street. S.W.. 
Washington. D.C. 20460 (202) 755- 
2583. 

Dated: March 28. 1979. 

Marvin B. Durning, 
Assistant Administrator 
for Enforcement. 
[FR Doc. 79-10046 Filed 3-29-79; 9:17 anil 
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[8010-01-M] 

SECURITIES AND EXCHANGE 
COMMISSION 

[17 CFR Part 2401 

[Release Nos. 33-6041; 34-15672; IC-10637: 
File No. S7-770] 

TENDER OFFERS 

Extension of Comment Period 

AGENCY: Securities and Exchange 
Commission. 

ACTION: Extension of comment 
period. 

SUMMARY: The Commission has ex¬ 
tended from March 30, 1979 to April 
16, 1979 the date by which comments 
must be submitted with respect to pro¬ 
posed rules and a related schedule 
which pertain to tender offers until 
April 16. 1979. 

DATE: Comments must be received on 
or before April 16, 1979. 

ADDRESS: Comments should be sub¬ 
mitted in triplicate to George A. Fitz¬ 
simmons. 500 North Capitol Street. 
Washington, D.C. 20549. Comment let¬ 
ters should refer to File No. S7-770. 
All comments received will be availa¬ 
ble for public inspection and copying 
in the Commission’s Public Reference 
Room, 1100 L Street, N.W., Washing¬ 
ton. D.C. 20549. 

FOR FURTHER INFORMATION 
CONTACT: 

John Huber. Office of the General 
Counsel (202-755-1243) or John 
Granda. Division of Corporation Fi¬ 
nance (202-755-1750), Securities and 
Exchange Commission. 500 North 
Capitol Street, Washington, D.C. 
20549. 


SUPPLEMENTARY INFORMATION: 
In Release Nos. 33-6022. 34-15548 and 
IC-10575 (February 5. 1979) [44 FR 
99561, the Commission published for 
comment proposed rules and a related 
schedule which pertain to tender 
offers. If adopted, these proposals 
would implement and augment the 
present statutory requirements by pro¬ 
viding specific filing, delivery and dis¬ 
closure requirements, non-exclusive 
dissemination provisions and addition¬ 
al substantive regulatory protections 
with respect to certain tender offers as 
well as particular anti-fraud provisions 
which would apply to any tender 
offer. The Commission stated that the 
rulemaking proceeding would be expe¬ 
dited. to the extent feasible, and estab¬ 
lished a tentative timetable, including 
a comment period w hich would expire 
on March 30. 1979. 

The Commission has received re¬ 
quests from interested members of the 
public for an extension of the com¬ 
ment period. In view of these requests, 
the Commission has extended the 
comment period until April 16, 1979 to 
allow additional time for interested 
persons to complete their considera¬ 
tion of the proposals. 

Comment letters received after the 
termination of the comment period as 
extended may be considered in the dis¬ 
cretion of the Commission. However, 
because of the timetable anticipated 
by the Commission and the necessity 
for prompt rulemaking action, there 
can be no assurance that late com¬ 
ment letters will In fact be considered 
in this rulemaking proceeding. 

By the Commission. 

George A. Fitzsimmons. 

Secretary. 

March 22, 1979. 

[FR Doc. 79-10068 Filed 3-29-79: 11:03 am) 
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13410-15-Ml 

DEPARTMENT OF AGRICULTURE 

Rural Electificction Administration 
UNITED ROWER ASSOCIATION 

Draft Environmental Impact Statement and 
Public Information Meeting 

Notice is hereby given that the 
Rural Electrification Administration 
(REA) intends to prepare an environ¬ 
mental impact statement in connec¬ 
tion with a possible loan and/or loan 
guarantee commitment for United 
Power Association (UPA), Elk River* 
Minnesota 55330, to provide certain 
new transmission facilities. 

The facilities are proposed to consist 
of approximately 32 miles of 230 kV 
transmission line connection, the pro¬ 
posed UPA Benton County 345/230 kV 
substation at Northern States Power 
Company’s existing Benton County 
substation site east of St. Cloud, Min¬ 
nesota, and UPA’s Milaca 230/69 kV 
substation near Milaca. Minnesota. 

In discussion among Federal and 
State agencies who may have responsi¬ 
bilities with respect to the proposed 
project, including REA. U.S. Environ¬ 
mental Protection Agency. U.S. Army 
Corps of Engineers. U.S. Fish and 
Wildlife Service, U.S. Department of 
Interior, U.S. Bureau of Mines. Minne¬ 
sota Department of Agriculture. Min¬ 
nesota Energy Agency, and Minnesota 
Environmental Quality Board 
(MEQB), REA has been identified as 
Federal lead agency and MEQB as 
State lead agency in preparation of a 
joint environmental impact statement. 
The environmental impact statement 
will satisfy both Federal and State re¬ 
quirements as specified in section 
102(2)(c) of the National Environmen¬ 
tal Policy Act of 1969. 1506.2 of the 
U.S. Council on Environmental Qual¬ 
ity regulations, and MEQB regula¬ 
tions. 

A public information meeting will be 
held in order to receive public input 
and comments concerning the need for 
the project, site and route locations, 
potential alternatives. significant 
issues that should be addressed in the 
environmental impact statement and 
other matters concerning the pro¬ 
posed construction. A representative 
of REA will act as chairperson for said 
meeting, and other involved Federal 


and State agencies have been invited 
to send representatives. The meeting 
is scheduled as follows: 

American Legion Hall. Foley. Minnesota. 

April 25. 1979 8:00 p.m. 

The Rural Electrification Adminis¬ 
tration encourages the public to 
attend the meeting and provide their 
input. Any person, group, or govern¬ 
mental entity which desires to make 
its comments, questions and/or recom¬ 
mendations in writing may do so 
either at the meeting or by writing 
them to Mr. Joseph S. Zoller, Assist¬ 
ant Administrator-Electric. Rural 
Electrification Administration, U.S. 
Department of Agriculture. Washing¬ 
ton, D.C. 20250. A record will be made 
of the meeting and comments made 
will be responded to in the draft envi¬ 
ronmental impact statement. In addi¬ 
tion. the records of proceedings will be 
held open through May 18, 1979. 

Any questions prior to the meeting 
concerning the nature of the project 
should be directed to UPA at its ad¬ 
dress given above or by calling (612) 
441-3121. 

Any loan or loan guarantee commit¬ 
ment which may be made pursuant to 
this potential application will be sub¬ 
ject to and release of funds thereun¬ 
der will be contingent upon. REAs 
reaching satisfactory conclusions with 
respect to environmental effects. Final 
action will be taken only after compli¬ 
ance with the environmental state¬ 
ment procedures required by the Na¬ 
tional Environmental Policy Act of 
1969. 

Dated at Washington. D.C. this 23 
day of March 1979. 

Joseph Vellone, 
Acting Administrator, Rural 
Electrification Administration. 

(FR Doc. 79-9708 Filed 3-29-79: 8:45 am] 


[3410-03-M] 

Science and Education Administration 

JOINT COUNCIL ON FOOD AND 
AGRICULTURAL SQENCES 

Moating 

According to the Federal Advisory 
Committee Act of October 6, 1972 
(Pub. L. 92-463, 86 Stat. 770-776). the 
Science and Education Administration 
announces the following meeting: 

Name: Joint Council on Food and Agricul¬ 
tural Sciences. 


Date: April 11. 12. 1979. 

Time: 8:30 a.m.-5 p.m. on April 11: 8 a.m.-4 
p.m. on April 12. 

Place: Room 330. GHI Building. 500 12th 
Street. SW., Washington. D.C. 

Type of Meeting: Open to the public. Per¬ 
sons may participate in the meeting as 
time and space permit. 

Comments: The public may file written 
comments before or after the meeting 
with the contact person below. 

Purpose: To receive reports from several ad 
hoc and standing subcommittees and initi¬ 
ate further measures to foster coordina¬ 
tion of the agricultural research, exten- 
tion. and teaching activities of the Feder¬ 
al. State, and private sector. 

Contact person for agenda and more Infor¬ 
mation: Dr. J. C. Torio. Executive Secre¬ 
tary of the Joint Council for Food and Ag¬ 
ricultural Sciences, Science and Education 
Administration. US. Department jf Agri¬ 
culture, Washington, D.C. 20250, tele¬ 
phone 202/447-6651. 

Done at Washington. D.C.. this 23rd 
day of March. 1979. 

James Nielson. 

Executive Director , Joint Coun¬ 
cil on Food and Agricultural 
Sciences. 

[FR Doc. 79-9748 Filed 3-29-79. 8:45 am] 


DEPARTMENT OF COMMERCE 
[3510-25-M] 

Industry and Trade Administration 
COLUMBIA UNIVERSITY 
Decision on Application for Duty-Free Entry of 
Scientific Article 

The following is a decision on an ap¬ 
plication for duty-free entry of a scien¬ 
tific article pursuant to Section 6(c) of 
the Educational. Scientific, and Cul¬ 
tural Materials Importation Act of 
1966 (Public Law 89-651. 80 Stat. 897) 
and the regulations issued thereunder 
as amended (15 CFR 301). 

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 A.M. and 5:00 
P.M. in Room 6886C of the Depart¬ 
ment of Commerce, Building, at 14th 
and Constitution Avenue. N.W., Wash¬ 
ington, D.C. 20230. 

Docket Number 79-00052. Applicant: 
Columbia University Health Sciences. 
College of Physicians and Surgeons at 
Presbyterian Hospital in the City of 
New York. 622 West 168th Street. New 
York. N.Y. 10032. Article: Ultrasonic 
Imaging System. Manufacturer Au- 
sonics Pty. Limited. Australia. 
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Intended use of article: The article is 
intended to be used in research to 
evaluate the unique characteristics of 
this article, compound water delay 
scanning, as a means for ultrasonic 
imaging various parts of the body. 
Comparisons with alternative tech¬ 
niques will be carried out. Specific ex¬ 
periments to be conducted will be an 
evaluation of compound water delay 
ultrasonic imaging of neonatal brain 
in comparison to computed x-ray to¬ 
mography imaging. Also, an evalua¬ 
tion of the effectiveness of this instru¬ 
ment for diagnosis of congenital 
anomalies of the fetus in utero will be 
carried out. A third objective is evalua¬ 
tion of the efficacy of ultrasonic water 
delay imaging of the breast in com¬ 
parison to x-ray mammography for 
purposes of diagnosis of breast cancer. 
In addition, educational activities will 
include education of physicians at the 
undergraduate as well as the graduate 
level. 

Comments: No comments have been 
received with respect to this applica¬ 
tion. 

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in¬ 
tended to be used, is being manufac¬ 
tured in the United States. 

Reasons: The foreign article is a 
water delay instrument which pro¬ 
vides automated multiple transducer 
imaging. The Department of Health, 
Education, and Welfare advises in its 
memorandum dated March 1. 1979 
that (1) the capability of the foreign 
article described above is pertinent to 
the applicant’s intended purpose and 
(2) it knows of no domestic instrument 
or apparatus of equivalent scientific 
value to the foreign article for the ap¬ 
plicant’s intended use. 

The Department of Commerce 
knows of no other instrument or appa¬ 
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufacured in the 
United States. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director , Statutory 
Import Programs Staff. 

tFR Doc. 79-9643 Filed 3-29-79: 8:45 am] 


[3510-25-M] 

DEPARTMENT OF ENERGY ET AL. 

Notice of Consolidated Decision on Applica¬ 
tions for Duty-Free Entry of Scientific Arti¬ 
cles 

The following is a consolidated deci¬ 
sion on applications for duty-free 
entry of scientific articles pursuant to 


Section 6(c) of the Educational, Scien¬ 
tific, and Cultural Materials Importa¬ 
tion Act of 1966 (Public Law 89-651, 80 
Stat. 897) and the regulations issued 
thereunder as amended (15 CFR 301). 

A copy of the record pertaining to 
each of the applications in this consol¬ 
idated decision is available for public 
review between 8:30 a.m. and 5:00 p.m. 
in Room 6886C of the Department of 
Commerce Building at 14th and Con¬ 
stitution Avenue N.W., Washington, 
D.C. 20230. 

Decision: Applications denied. Appli¬ 
cants have failed to establish that in¬ 
struments or apparatus of equivalent 
scientific value to the foreign articles 
for such purposes as the foreign arti¬ 
cles are intended to be used, are not 
being manufactured in the United 
States. 

Reasons: Subsection 301.8 of the 
Regulations provides in pertinent part: 

“The applicant shall on or before the 
20th day following the date of such 
notice, inform the Deputy Assistant 
Secretary whether it intends to resub¬ 
mit another application for the same 
article for the same intended purposes 
to which the denied application re¬ 
lates. The applicant shall then resub¬ 
mit the new application on or before 
the 90th day following the date of the 
notice of denial without prejudice to 
resubmission, unless an extension of 
time is granted by the Deputy Assist¬ 
ant Secretary in writing prior to the 
expiration of the 90-day period. 

• • • If the applicant fails, within 
the applicable time periods specified 
above, to either (a) inform the Deputy 
Assistant Secretary whether it intends 
to resubmit another application for 
the same article to which the denial 
without prejudice to resubmission re¬ 
lates, or (b) resubmit the new applica¬ 
tion, the prior denial without preju¬ 
dice to resubmission shall have the 
effect of a final decision by the 
Deputy Assistant Secretary on the ap¬ 
plication within the context of Subsec¬ 
tion 301.11.” (Emphasis added). 

The meaning of the subsection is 
that should an applicant either fail to 
notify the Deputy Assistant Secretary 
of its intent to resubmit another appli¬ 
cation for the same article to which 
the denial without prejudice relates 
within the 20-day period, or fails to re¬ 
submit a new application within the 
90-day period, the prior denial without 
prejudice to resubmission will have 
the effect of a final denial of the ap¬ 
plication. 

None of the applicants to which this 
consolidated decision relates has satis¬ 
fied the requirements set forth above, 
therefore, the prior denials without 
prejudice have the effect of a final 
decisoin denying their respective ap¬ 
plications. 

Subsection 301.8 further provides: 


”• • • the Deputy Assistant Secre¬ 
tary shall transmit a summary of the 
prior denial without prejudice to re¬ 
submission, of the Federal Register 
for publication, to the Commissioner 
of Customs, and to the applicant.” 

Each of the prior denials without 
prejudice to resubmission to w’hich 
this consolidated decision relates was 
based on the failure of the respective 
applicants to submit the required de- 
cumentation, including a completely 
executed application form, in suffi¬ 
cient detail to allow the issue of “sci¬ 
entific equivalency” to be determined 
by the Deputy Assistant Secretary. 

Docket Number 78-00062. Applicant: 
U.S. Department of Energy, Idaho Op¬ 
erations Office, 550 Second Street. 
Idaho Falls, Idaho 83401. Article: 
Spark Source Mass Spectrometer, 
Model JMS-01BM-2ED and Accesso¬ 
ries. Date of denial without prejudice 
to resubmission: September 28, 1978. 

Docket Number 78-00114. Applicant: 
Texas A & I University, Station 1, Box 
104, Kingsville. Texas 78363. Article: 
TE 16 Test Bed (Used) and accessories. 
Date of denial without prejudice to re¬ 
submission: October 19, 1978. 

Docket Number 78-00272. Applicant: 
U.S. Merchant Marine Academy, Mari¬ 
time Administration, U.S. Department 
of Commerce. Steamboat Road. Kings 
Point, New York 11024. Article: Digital 
Marine Radar Simulator, Model 
SY2080. Date of denial without preju¬ 
dice to resubmission: December 5, 
1978. 

Docket Number 78-00287. Applicant: 
Dartmouth College, Chemistry De¬ 
partment, Steele Hall. Hanover, New 
Hampshire 03755. Article: Tempera¬ 
ture Jump Apparatus. Model 120-S. 
Date of denial without prejudice to re¬ 
submission: October 19, 1978. 

Docket Number 78-00311. Applicant: 
North Carolina State University, De¬ 
partment of Geosciences, 228 Withers 
Hall. Raleigh, N.C. 27650. Article: Five 
(5) Recording Current Meters, Model 
4. Date of denail without prejudice to 
resubmission: December 4, 1978. 

Docket Number 78-00387. Applicant: 
East Los Angeles College, Dept, of Life 
Sciences, Allied Health Sciences, K-8 
103, 1301 E. Brooklyn Ave., Monterey 
Park. Cal. 91754. Article: LKB 8800A 
Ultrotome III Ultramicrotome and Ac¬ 
cessories. Date of denial without prej¬ 
udice to resubmission: December 14, 
1978. 

Docket Number 78-00389. Applicant: 
St. John Hospital, 22101 Moross Road, 
Detroit, Michigan 48236. Article: LKB 
8800A Ultrotome III Ultramicrotome 
and Accessories. Date of denial with¬ 
out prejudice to resubmission: Decem¬ 
ber 14. 1978. 

Docket Number 79-00016. Applicant: 
University of California—Los Alamos 
Scientific Laboratory. P.O. Box 990, 
Los Alamos. New Mexico 87545. Arti- 
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cle: Lumonics Model TE-281 High 
Pressure, Continuously Tunable Laser 
System and Accessories. Date of denial 
without prejudice to resubmission: No¬ 
vember 20. 1978. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105. Importation of Duty- 
Free Educatonal and Scientific Materials. 

Richard M. Seppa, 
Director , Statutory 
Import Programs Staff. 
(FR Doc. 79-9644 Filed 3-29-79; 8:45 ami 


[3510-25-M] 

HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT ET AL 

Notice of Applications for Duty-Free Entry of 
Scientific Articles 

The follwong are notices of the re¬ 
ceipt of applications for duty-free 
entry of scientific articles pursuant to 
Section 6(c) of the Educational, Scien¬ 
tific. and Cultural Materials Importa¬ 
tion Act of 1966 (Public Law 89-651; 80 
Stat. 897). Interested persons may 
present their views with respect to the 
question of whether an instrument or 
apparatus of equivalent scientific 
value for the purposes for which the 
article Is intended to be used is being 
manufactured in the United States. 
Such comments must be filed in tripli¬ 
cate with the Director, Statutory 
Import Programs Staff, Bureau of 
Trade Regulation. U.S. Department of 
Commerce, Washington, D.C, 20230. 
on or before April 1 9, 19 79. 

Regulations (15 CFR 301.9) issued 
under the cited Act prescribe the re¬ 
quirements for comments. 

A copy of each application is on file, 
and may be examined between 8:30 
a.m. and 5:00 p.m., Monday through 
Friday, In Room 6886C of the Depart¬ 
ment of Commerce Building, 14th and 
Constitution Avenue, N.W.. Washing¬ 
ton, D.C. 20230. 

Docket Number 79-00172. Applicant: 
DHEW/PHS/CDC/NIOSH, Division 
of Biomedical and Behavioral Science, 
Biological Support Branch, Robert A. 
Taft Laboratories, 4676 Columbia 
Parkw'ay, Cincinnati, Ohio 45226. Arti¬ 
cle: Accessories for Transmission Elec¬ 
tron Microscope, Model JEM 100CX, 
consisting of 50A-LNB. Liquid Nitro¬ 
gen Baffle for Oil Diffusion Pump. 
100CX-120KV Accelerating Voltage 
Capability, and Hard X-Ray, Conven¬ 
tional Type. Manufacturer JEOL Ltd., 
Japan. Intended use of article: The ar¬ 
ticles are accessories to an existing 
electron microscope which will be used 
to examine laboratory animal tissue, 
human biopsy tissue, and particulate 
samples. A major objective of the elec¬ 
tron microscopy work is to relate the 
observed morphologic alterations seen 
in tissue to the exposure of the subject 
to specific chemicals, particles or 


fibers. Specific studies will include the 
identification of fibers, if any, present 
in silica sand substitutes used in 
foundry operations, determination of 
tissue ultrastructure and/or morphol¬ 
ogy changes due to exposure to sus¬ 
pected toxic agents, and determination 
of particulate size for various dusts 
(e.g., asbestos fibers, antimony ores, 
thallium oxide) presently being used 
in inhalation toxicology experiments. 
Application received by Commissioner 
of Customs: February 27, 1979. 

Docket Number 79-00173. Applicant: 
Purdue University, FREH Bldg., West 
Lafayette, IN 47907. Article: JEM- 
200CX TEMSCAN Electron Micro¬ 
scope with Accessories. Manufacturer. 
JEOL Ltd., Japan. Intended use of ar¬ 
ticle: The article is intended to be used 
for the following solid state materials 
research: 

(1) Study of crystallographic aspects 
In solid electrolytes of beta alumina- 
type compounds. 

(2) Study of mixed electronic and 
Ionic conduction in doped beta alumi¬ 
na. 

(3) Study related to the understand¬ 
ing and control of the polytypical be¬ 
havior of silicon carbide and related 
materials. 

(4) Studies involving multiply peri¬ 
odic structures of compounds of Mag- 
neli phases and materials such as Tas 3 . 
TaSe a . NbSe,, TtSe* and LaGe*. 

(5) Other studies involving geologi¬ 
cal samples including research on sul¬ 
fide minerals for which transmission 
microscopy would allow the identifica¬ 
tion of inversion mechanism, twinning 
faults, analysis of small grain inclu¬ 
sions and the ability to have sufficient 
resolutions to observe effects of ion 
omission in minerals. 

Application received by Commission¬ 
er of Customs: February 27. 1979. 

Docket Number 79-00174. Applicant: 
Environmental Sciences Laboratory 
Mount Sinai School of Medicine, 1 
Gustave Levy Place, New York, New 
York 10029. Article: Electron Micro¬ 
scope. Model JEM-100CX/SEG (TEM) 
with ASID Scanning Attachment and 
Accessories. Manufacturer: JEOL Ltd., 
Japan. Intended use of article: The ar¬ 
ticle is intended to be used for a wide 
variety of research, educational and 
diagnostic projects with focus on envi¬ 
ronmental and occupational health 
problems. The range of applications 
includes the following: an electron mi¬ 
croscopy investigation of human and 
animal tissues for ultrastructural 
characterization of cellular compo¬ 
nents in terms of pathological re¬ 
sponse to arrange of agents, both inor¬ 
ganic and organic: the determination 
of organelle and suborganeile re¬ 
sponses to environmental carcinogens: 
localization, characterization and enu¬ 
meration of inorganic particles on the 
cellular level: relationship of inorganic 


particles to subcellular processes; 
characterization of environmental 
samples on the sublight microscopic 
level, including the characterization of 
materials. 

In addition, the article will be used 
for the training of medical residents in 
occupational medicine, of post-gradu¬ 
ate physicians, and graduate students 
in the basic sciences, in the techniques 
and applications of electron micros¬ 
copy. Training may also be directly 
translated into teaching as w'ell, which 
includes the techniques and special ap¬ 
plication of transmission electron mi¬ 
croscopy. scanning electron micros¬ 
copy, selected area electron diffrac¬ 
tion. and electron microprobe analysis. 
Application received by Commissioner 
of Customs: February 27. 1979. 

Docket Number 79-00175. Applicant: 
The University of Chicago. 5735 South 
Ellis Avenue. Chicago. Illinois 60637. 
Article: Supercon NMR System. Man¬ 
ufacturer: Oxford Instruments, Inc., 
United Kingdom. Intended use of arti¬ 
cle: The article is intended to be used 
to train and educate Ph.Ds. in the fol¬ 
lowing courses: 

408 Research in Biochemistry. 

409 Research In Biochemistry. 

418 Research in Organic and Physico-or- 
ganic Chemistry. 

420 Research in Organic Chemistry. 

421 Research in Organic Chemistry. 

422 Research in Inorganic and Physical 
Chemistry. 

425 Research in Organic and Physico-or- 
ganic Chemistry. 

430 Research in Organic Chemistry. 

441 Research In Organic Chemistry. 

448 Research in Organic Chemistry. 

449 Research in Inorganic Chemistry. 

Application received by Commission¬ 
er of Customs: February 27. 1979. 

Docket Number 79-00176. Applicant; 
University of Wisconsin, Madison, WI 
53706. Article: Cathode Ray Display 
Unit with P4 Phosphor and Trace Ro 
tation Servo-Drive. Manufacturer: 
Peter Joyce, United Kingdom. Intend¬ 
ed use of article: The article is Intend¬ 
ed to be used in determining the 
stimulus variables that govern human 
visual perception, and make inferences 
about the visual system. Application 
received by Commissioner of Customs: 
February 27. 1979. 

Docket Number 79-00177. Applicant: 
DHEW/PHS/CDC/NIOSH, Div. of 
Biomedical and Behavioral Science. 
Biological Support Branch, Robert A. 
Taft Laboratories. 4676 Columbia 
Parkway. Cincinnati. Ohio 45226. Arti¬ 
cle: JEM 100CX Electron Microscope 
(standard side entry type), and acces¬ 
sories. Manufacturer: JEOL Ltd- 
Japan. Intended use of article: The ar¬ 
ticle is intended to be used to examine 
laboratory animal tissue, human 
biopsy tissue, and particulate samples. 
A major objective of the electron mi¬ 
croscopy work is to relate the observed 
morphologic alterations seen in tissue 
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to the exposure of the subject to spe¬ 
cific chemicals, particles or fibers. 
Other specific studies planned include 
the identification of fibers, if any pres¬ 
ent in silica sand substitutes used in 
foundry operations, determination of 
tissue ultrastructure and/or morphol¬ 
ogy changes due to exposure to sus¬ 
pected toxic agents, and determination 
of particular size for various dusts 
(e.g., asbestos fibers, antimony ores, 
thallium oxide) presently being used 
in inhalation toxicology experiments. 
Application received by Commissioner 
of Customs: February 27, 1979. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director , Statutory 
Import Programs Staff. 

IFR Doc. 79 9646 Filed 3-29-79; 8:45 ami 


[3510-25-M] 

UNIVERSITY OF PENNSYLVANIA 

Notice of Application for Duty-Free Entry of 
Scientific Articles; Correction 

In the Notice of Application for 
Duty-Free Entry of Scientific Articles 
appearing at pages 16946 and 16947 in 
the Federal Register of Tuesday, 
March 20. 1979, the following amend¬ 
ment is hereby made to include a de¬ 
scription of the article: 

Docket Number 79-00157. Applicant: 
University of Pennsylvania School of 
Medicine, 454 Johnson Pavilion/G2, 
36th and Hamilton Walk. Philadel¬ 
phia, Pennsylvania 19104. Manufactur¬ 
er. LKB Produkter AB, Sweden. In¬ 
tended use of article: The article is in¬ 
tended to be used for electron micro¬ 
scopic studies of animal specimens to 
further basic knowledge on cell and 
tissue ultrastructure and to reveal, at 
the ultrastructural level, the enzyme 
localization and distribution in cells 
and tissues developing under normal 
and pathological conditions. The arti¬ 
cle will also be used in the courses en¬ 
titled Ultrastructure and Cytoche¬ 
mistry which will involve a study of 
general principles on techniques and 
the use of the electron microscope to 
study the fine structure of cells and 
various subcellular organelles and the 
employment of cytochemical staining 
methods of localize various enzymes. 
Application received by Commissioner 
of Customs: February 23, 1979. 

< Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director, Statutory 
Import Programs Staff. 

[FR Doc. 79-9645 Filed 3-29-79; 8:45 am] 


FEDERAL 
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[3510-25-M] 

SAN DIEGO STATE UNIVERSITY FOUNDATION 
ET AL. 

Notice of Applications for duty-fr«« entry of 
scientific articles 

The following are notices of the re¬ 
ceipt of applications for duty-free 
entry of scientific articles pursuant to 
Section 6(c) of the Educational, Scien¬ 
tific, and Cultural Materials Importa¬ 
tion Act of 1966 (Public Law 89-651; 80 
Stat. 897). Interested persons may 
present their views with respect to the 
question of whether an instrument or 
apparatus of equivalent scientific 
value for the purposes for which the 
article is intended to be used is being 
manufactured in the United States. 
Such comments must be filed in tripli¬ 
cate with the Director, Statutory 
Import Programs Staff, Bureau of 
Trade Regulation, U.S. Department of 
Commerce, Washington, D.C. 20230, 
on or before April 19. 1979. 

Regulations (15 CFR 301.9) issued 
under the cited Act prescribe the re¬ 
quirements for comments. 

A copy of each application is on file, 
and may be examined between 8:30 
A.M. and 5:00 P.M., Monday through 
Friday, in Room 6886C of the Depart¬ 
ment of Commerce Building. 14th and 
Constitution Avenue N.W., Washing¬ 
ton. D.C. 20230. 

Docket Number 79-00179. Applicant: 
San Diego State University Founda¬ 
tion, 5300 Campanile Drive, San 
Diego, CA 92182. Article: (12 each) 
Relative Humidity Probe HM 13 Open 
Print. Manufacturer: Vaisala Oy. Fin¬ 
land. Intended use of article: The arti¬ 
cle is intended to be used for the study 
of the flux of water vapor from plants 
under various light and temperature 
regimes in conjunction with photosyn¬ 
thetic measurements. Experiments to 
be conducted include both field and 
laboratory tests of the effect of light 
and temperature on the flux of water 
vapor from leaves of arctic and medi¬ 
terranean plants. Investigations are 
designed to elucidate the relationships 
between species in regards to the in¬ 
teraction of CO, exchange with water 
vapor flux and water-use efficiency 
based on water loss/energy gain. Ap¬ 
plication received by Commissioner of 
Customs: March 12. 1979. 

Docket Number 79-00180. Applicant: 
University of South Florida, 4202 
Fowler Avenue, Tampa. FL 33620. Ar¬ 
ticle: Electron Microscope, Model H- 
500HL with Side Entry Goniometer 
Stage (H-5001) and Accessories. Manu¬ 
facturer: Hitachi Ltd., Japan. Intended 
use of article: The article is intended 
to be used in a wide variety of re¬ 
search projects extending over many 
years. A wide variety of biological ma¬ 
terials will be studied including marine 
algae, invertebrate endocrine organs. 
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and sensory structure. The article will 
be used in a course in electron micros¬ 
copy techniques which instructs grad¬ 
uate students the techniques neces¬ 
sary for the preparation of biological 
materials for electron microscopy and 
the theory in use of the electron mi¬ 
croscope. Application received by 
Commissioner of Customs: March 12, 
1979. 

Docket Number 79-00182. Applicant: 
The Magic House, 4 Dromara Road. 
St. Louis, Missouri 63124. Article: Van 
De Graaf Generator. Manufacturer: 
Canadian Research Institute. Canada. 
Intended use of article: The article is 
intended to be used provide museum 
visitors with a vivid introduction to 
the concepts of electrical repulsion 
and static electicity. When a child 
places his hand on the generator and 
the current turned on, his hair will 
stand straight out on end. The child's 
picture will then be taken while his 
hair is standing straight out on end. 
Classes which visit the museum will be 
able to continue with the discussion 
and study of concepts demonstrated 
with the generator when they return 
to the classroom. Application received 
by Commissioner of Customs: March 
12, 1979. 

Docket Number 79-00183. Applicant: 
University of California, Lawrence 
Livermore Laboratory, P.O. Box 5012, 
Livermore, CA 94550. Article: (2) Two 
TSN 660 4 GHz Oscilloscopes. Manu¬ 
facturer: Thomson-CSF, France. In¬ 
tended use of article: The articles are 
intended to be used to diagnose real 
time x-ray data from imploding micro¬ 
balloons filled with a deuterium-tri¬ 
tium gas mixture. The articles will be 
used with the “Dante'* experiment 
which consists of several windowless x- 
ray detectors with appropriate filter¬ 
ing such that different energy levels x- 
ray spectrum are observed. This ex¬ 
periment will consist of ten channels 
of these detectors mounted on and 
evacuated beam tube and bolted to the 
Shiva target chamber. Application re¬ 
ceived by Commissioner of Customs; 
March 12, 1979. 

Docket Number 79-00185. Applicant: 
6570 Aerospace Medical Research Lab¬ 
oratory. Biodynamics and Bioengin¬ 
eering Division (BB). Wright-Patter- 
son AFB, OH 45433. Article: Cryo-Mi- 
crotome. Model 2250-041 PMV, 450 
MP with accessories. Manufacturer: 
PMV. Palmstiemas Mekaniska Verk- 
stad AB. Sweden. Intended use of arti¬ 
cle: The article is intended to be used 
for orthopaedic biomechanical studies 
of whole animals, human cadavers, 
anatomical segments and isolated bio¬ 
logical tissue. Gross morphology and 
light microscopy examination of whole 
organs and cadaveric subjects to meas¬ 
ure engineering properties and struc¬ 
tural integration will be conducted. 
These investigations will be conducted 
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to advance the knowledge of human 
kinesiology with specific emphasis on 
spinal biomechanics and material re¬ 
sponsive properties. Application re¬ 
ceived by Commissioner of Customs: 
March 12, 1979. 

Docket Number 79-00186. Applicant: 
University of New Hampshire, Instru¬ 
mentation Center, Parsons Hall. 
Durham. NH 03824. Article: Electron 
Microscope, Model JEM-100S and ac¬ 
cessories. Manufacturer: JEOL Ltd., 
Japan. Intended use of article: The ar¬ 
ticle is intended to be used for studies 
of the pathology, embryonic develop¬ 
ment. differentiation and aging, ul- 
trastructural, and subcellular struc¬ 
tures of animal tissues and microbial 
cells. Experiments will consist of stud¬ 
ies of the above in vitro and in vivo 
with subsequent observation with elec¬ 
tron microscopy—effects of nutrient 
and environmental conditions on the 
above. The article will also be used in 
the courses: Introduction to Electron 
Microscopy An. Sci. 714, Introduction 
to Electron Microscopes Laboratory, 
Independent Study, Microbial Cytol¬ 
ogy Laboratory Micro. 709, Instruction 
in EM Techniques. Application re¬ 
ceived by Commissioner of Customs: 
March 12, 1979. 

(Catalog of Federal Domestic Assistance 
Program No. 11.105. Importation of Duty 
Free Educational and Scientific Materials.) 

Richard M. Seppa, 
Director, Statutory 
Import Programs Staff. 

IFR Doc. 79-9647 Filed 3-29-70; 8:45 am) 


[ 1505-01-M] 

DUKE UNIVERSITY AND YALE UNIVERSITY 

WiHuJrawol of Application* for Duty-Fre« 
Entry of Scientific Article 

Correction 

In FR Doc. 79-8609 appearing at 
page 17542 in the issue for Thursday. 
March 22. 1979, make the following 
corrections: 

(1) On page 17542, in the third 
column, in the third full paragraph of 
the document, substitutes ‘Docket 
Number 78-00315” for “Docket 
Number 79-00315 , \ 

(2) On page 17542. in the third 
column, in the fourth full paragraph 
of the document, substitute “Docket 
Number 79-00011“ for “Docket 
Number 78-00011”. 


[3510-08-M] 

National Oceanic and Atmospheric 
- Administration 

PROPOSED GUAM COASTAL MANAGEMENT 
PROGRAM 

Public Hearings on Draft Environmental Impoct 
Statement 

Notice is hereby given that the 
Office of Coastal Zone Management, 
National Oceanic and Atmospheric 
Administration (NOAA), U.S. Depart¬ 
ment of Commerce, will hold a public 
hearing for the purpose of receiving 
comments on the Draft Environmen¬ 
tal Impact Statement (DEIS) Pre¬ 
pared on the Proposed Guam Coastal 
Management Program. 

The hearing schedule is: 

April 19. 1979. 2:00 p.m.. at Sagan Dinana 
in the Paseo de Susana. Agana, Guam. 

The views of interested persons and 
organizations on the adequacy of the 
impact statement and/or the Proposed 
Guam Coastal Management Program, 
are solicited, and may be expressed 
orally or in written statements. Per¬ 
sons or organizations wishing to be 
heard on this matter should contact 
the Office of Coastal Zone Manage¬ 
ment (OCZM). National Oceanic and 
Atmospheric Administration, 3300 
Whitehaven Street. N.W., Washing¬ 
ton. D.C. 20235 (phone: 202/634-4253). 
so that an appearance schedule may 
be prepared. In addition, requests for 
presentations will be accepted immedi¬ 
ately prior to the hearing. Presents 
tions are scheduled on a first-come, 
first-served basis, and should be limit¬ 
ed to ten minutes in order to assure 
that all views can be heard. Office of 
Coastal Zone Management staff may 
wish to question speakers following 
the conclusion of his/her statement. If 
time permits, additional statements 
(and general discussion) may be sched¬ 
uled at the conclusion of presenta¬ 
tions. No verbatim transcript of the 
hearing will be maintained; but staff 
present will record the general throst 
of remarks. 

As part of his review of the Proposed 
Guam Coastal Management Program, 
the Assistant Administrator for Coast¬ 
al Zone Management will consider 
fully all comments received at these 
hearings, as well as written statements 
submitted to. and received by OCZM 
on or before May 7. 1979. As part of 
the prcedures leading toward approval 
of this program, a Final Environmen¬ 
tal Impact Statement will be prepared 
pursuant to the National Environmen¬ 
tal Policy Act of 1969 and its imple¬ 
menting guidelines which reflect his 
consideration of these comments. All 
written comments received by OCZM 


prior to the deadline will be included 
in the FEIS. 

Dated: March 23. 1979. 

R. L. Carnahan. 
Acting Assistant Administrator 
for Administration. 
CFR Doc. 79-9709 Filed 3-29-79; 8:45 am] 


16820 33-M] 

COMMITTEE FOR PURCHASE FROM 
THE BUND AND OTHER SEVERELY 
HANDICAPPED 

PROCUREMENT UST 1979 
Additions 

AGENCY: Committee for Purchase 
from the Blind and Other Severely 
Handicapped. 

ACTION: Additions to Procurement 
List. 

SUMMARY: This action adds to Pro¬ 
curement List 1979 commodities and 
military resale items to be produced 
by workshops for the blind or other 
severely handicapped. 

EFFECTIVE DATE: March 30, 1979. 

ADDRESS: Committee for Purchase 
from the Blind and Other Severely 
Handicapped, 2009 14th Street North, 
Suite 610, Arlington, Virginia 22201. 

FOR FURTHER INFORMATION 
CONTACT: 

C. W. Fletcher. (703) 557-1145. 

SUPPLEMENTARY INFORMATION: 
On January 26. 1979 the Committee 
for Purchase from the Blind and 
Other Severely Handicapped pub¬ 
lished notices (44 FR 5487) of pro¬ 
posed additions to Procurement List 
1979, November 15. 1978 (43 FR 

53151). 

After consideration of the relevant 
matter presented, the Committee has 
determined that the commodities and 
military resale items listed below are 
suitable for procurement by the Fed¬ 
eral Government under 41 U.S.C. 46- 
48c, 85 Slat. 77. 

Accordingly, the following commod¬ 
ities and military resale items are 
hereby added to Procurement List 
1979: 

Class 841,5 

Gloves, Cloth. Cotton. White. 

8415-00-268 8354. 

8415-00-268-8353. 

(Combined quantity of 300.000 pairs annual¬ 
ly). 

Military Resaue Item No. and Name 

No. 060 Roller Ball Pen. 

No. 061 Roller Balt Pen. 

No. 062 Roller BaU Pen. 

No. 063 Retractable Pen. 

No. 064 Retractable Pen. 

No. 065 Ultra Fine Tip Marker. 
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No. 066 Ultra Pine Tip Marker. 

No 067 Ultra Pine Tip Marker. 

H. G. Fischer, 
Acting Executive Director. 
(FR Doc. 70-9725 Piled 3-29-79: 8:45 ami 


16820-33-M] 

PROCUREMENT LIST 1979 
Proposed Addition 

AGENCY: Committee for Purchase 
from the Blind and Other Severely 
Handicapped. 

ACTION: Proposed Addition to Pro¬ 
curement List. 

SUMMARY: The Committee has re¬ 
ceived a proposal to add to Procure¬ 
ment List 1979 a commodity to be pro¬ 
duced by workshops for the blind and 
other severely handicapped. 

COMMENTS MUST BE RECEIVED 
ON OR BEFORE: May 2, 1979. 

ADDRESS: Committee for Purchase 
from the Blind and Other Severely 
Handicapped, 2009 14th Street North, 
Suite 610, Arlington, Virginia 22201. 

FOR FURTHER INFORMATION 
CONTACT: C. W. Fletcher. (703) 557- 
1145. 

SUPPLEMENTARY INFORMATION: 
This notice is published pursuant to 41 
U.S.C. 47(a)(2). 85 Slat. 77. 

If the Committee approves the pro¬ 
posed addition, all entities of the Fed¬ 
eral Government will be required to 
procure the commodity listed below 
from workshops for the blind or other 
severely handicapped. 

It is proposed to add the following 
commodity to Procurement List 1979, 
November 15, 1978 (43 FR 53151): 

Class 84is 

Protective Painter’s Hood. 

H. G. Fischer. 
Acting Executive Director. 
[FR Doc. 79-9726 Filed 3-29-79; 8:45 am) 


! 3810-70-M] 

DEPARTMENT OF DEFENSE 

Office of the Secretary 

DEFENSE SCIENCE BOARD TASK FORCE ON 
EMP HARDENING OF AIRCRAFT 

Meeting 

The Defense Science Board Task 
Force on EMP Hardening of Aircraft 
will meet In closed session April 16-17, 
1979 at the Air Force Weapons Labo¬ 
ratory. Albuquerque, N.M. 

The mission of the Defense Science 
Board is to advise the Secretary of De¬ 
fense and the Under Secreary of De¬ 
fense for Research <fc Engineering on 
overall research and engineering 


policy and to provide long-range guid¬ 
ance to the Department of Defense in 
these areas. 

The Task Force will review harden¬ 
ing of U.S. aircraft against EMP and 
related subjects and will provide rec¬ 
ommendations for appropriate actions. 

In accordance with 5 U.S.C. App. I. 
§ 10(d)(1976), it has been determined 
that this Defense Science Board Task 
Force meeting concerns matters listed 
in 5 U.S.C. 552b(c>(l)(1976), and that 
accordingly, this meeting will be 
closed to the public. 

H. E. Lofdahl. 

Director , Correspondence and 
Directives, Washington Head - 
Quarters Services, Department 
of Defense. 

March 27. 1979. 

IFR Doc. 79 9659 Filed 3-29-79 8:45 ami 


[3810-70-M] 

DEFENSE SCIENCE BOARD TASK FORCE ON 
ECM ADVISORY COMMITTEE MEETING 

The Defense Science Board Task 
Force on ECM will meet in closed ses¬ 
sion April 20. 1979 at the Pentagon. 
Washington, D.C. 

The mission of the Defense Science 
Board is to advise the Secretary of De¬ 
fense and the Under Secretary of De¬ 
fense for Research and Engineering on 
scientific and technical matters as 
they affect the perceived needs of the 
Department of Defense. 

The Task Force will discuss poten¬ 
tial technical solutions to several cur¬ 
rent problems in electronic counter 
measures. 

In accordance with 5 U.S.C. App. I. 
§ 10(d) (1976), It has been determined 
that this Defense Science Board Task 
Force meeting concerns matters listed 
in 5 U.S.C. 552b(c)(l) (1976), and that 
accordingly, this meeting will be 
closed to the public. 

H. E. Lofdahl. 

Director. Correspondence and 
Directives. Washington Head- 
quarters Services. Department 
of Defense. 

March 27. 1979. 

IFR Doc. 79-9660 Filed 3-29-79; 8.45 am) 


[ 6450-01-M] 

DEPARTMENT OF ENERGY 

Economic Regulatory Administration 
BELCHER OIL CO. 

Proposed Remedial Order 

Pursuant to 10 CFR § 205.192(c). the 
Economic Regulatory Administration 
of the Department of Energy hereby 
gives notice of a Proposed Remedial 
Order which was issued to Belcher Oil 


Company (Belcher), 2050 Coral Way. 
Miami, Florida 31101. This Proposed 
Remedial Order charges Belcher with 
pricing violations in the amount of 
19.068.169 connected with the sale of 
1% sulphur residual fuel oil during the 
time period August 19, 1973, through 
December 15. 1975, in the State of 
Florida. 

A copy of the Proposed Remedial 
Order, with confidential Information 
deleted, may be obtained from James 
Easterday. District Manager of En¬ 
forcement, 1655 Peachtree Street, 
N.E., Atlanta. GA. 30309. phone 404/ 
881-2716. On or before April 16, 1979, 
any aggrieved person may file a Notice 
of Objection with the Office of Hear¬ 
ings and Appeals 2000 M Street, N.W„ 
Washington. D.C. 20461, in accordance 
with 10 CFR §205.193 of the DOE 
Regulations. 

Issued in Washington. D.C., on the 
26th day of March 1979. 

Barton Isenberg. 

Assistant Administrator for En¬ 
forcement Economic Regula¬ 
tory Administration. 

[FR Doc. 79-9692 Filed 3-29-79; 8:45 am] 


[6450-01-M] 

CITIZENS UTILITIES CO. 

Application for Presidential Permit PP-66 

AGENCY: Department of Energy, 
Economic Regulatory Administration. 

ACTION: Notice of Application for 
Presidential Permit for 120 kV Inter¬ 
national Transmission Line: Citizens 
Utilities Company. 

SUMMARY: Citizens Utilities Compa¬ 
ny filed an application for a Presiden¬ 
tial Permit, PP-66, to connect, operate 
and maintain a 120 kV international 
transmission line at the United States- 
Canadian boundary. 

FOR FURTHER INFORMATION 
CONTACT: 

James M. Brown. Jr.. System Reli¬ 
ability and Emergency Response 
Branch, Department of Energy, 
Room 4070, Vanguard Building, 1111 
20th Street, N.W.. Washington. D.C. 
20461,(202)634-5620. 

Lise Courtney Howe. Office of Gen¬ 
eral Counsel, Department of Energy, 
Room 5113, Federal Building, 12th 
and Pennsylvania Avenue, N.W., 
Washington. DlC. 20461. (202) 633- 
9380. 

SUPPLEMENTARY INFORMATION: 
On March 8, 1979 Citizens Utilities 
Company (Citizens) filed an applica¬ 
tion with the Economic Regulatory 
Administration (ERA) for a presiden¬ 
tial permit, pursuant to Executive 
Order No. 10485. as amended. Citizens 
requests authority to connect, operate 
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and maintain a 120 kV transmission 
line at the United States-Canadian 
border, in the vicinity of Derby Line, 
Vermont. 

Citizens indicates that it is a party 
to a contract with the Hydro-Quebec 
Electric Board under which Citizens 
purchases electric power and energy 
from Hydro-Quebec for distribution in 
its service area in Vermont. The appli¬ 
cation states that this contract does 
not serve in any way to restrict or pre¬ 
vent competing American companies 
from extending their activities. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the System Reliability and Emergency 
Response Branch, Economic Regula¬ 
tory Administration, Room 4070, 1111 
20th Street. N.W., Washington, D.C. 
20461, in accordance with §§ 1.8 and 
1.10 of the Rules of Practice and Pro¬ 
cedure (18 CFR 1.8, 1.10). 

All such protests and petitions 
should be filed on or before April 11, 
1979. Protests will be considered by 
ERA in determining the appropriate 
action to be taken, but will not serve 
to make protestants parties to the pro¬ 
ceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this application 
are on file with the Economic Regula¬ 
tory Administration and will, upon re¬ 
quest. be made available for public in¬ 
spection and copying at the ERA 
Docket Room, Room B-210, 2000 M 
Street. N.W.. Washington. D.C.. and at 
the System Reliability and Emergency 
Response Branch, Room 4070, 1111 
20th Street. N.W., Washington. D.C. 

Dated: March 26, 1979. 

Jerry L. Pfeffer, 
Acting Assistant Administrator 
for Utility Systems, Economic 
Regulatory Administration . 

[FR Doc. 79-9689 Filed 3-29-79; 8:45 am] 


[6450-01 -M] 

[ERA Docket No. 79-05-NG1 

GREAT LAKES GAS TRANSMISSION CO. 

Receipt of Application for Extension to April 
26, 1979, of the Emergency Authorization To 
Import Natural Gas From Canada 

AGENCY: Department of Energy, eco¬ 
nomic Regulatory Administration. 

ACTION: Notice of Receipt of applica¬ 
tion by Great Lakes Gas Transmission 
Co. (Great Lakes) for an extension in 
the effective time of the emergency 
authorization issued by the Economic 
Regulatory Administration (ERA) on 
March 5,> 1979. This order authorized 
Great Lakes to import up to 3 billion 
cubic feet (Bcf) (84,951 Mm 3 ) of natu¬ 
ral gas from TransCanada Pipelines 
Limited (TransCanada). to be deliv¬ 
ered through March 27, 1979. ERA 


gives notice of its intent to issue an ex¬ 
pedited order, and invites petitions to 
intervene and briefs on the merits of 
the request. 

SUMMARY: The ERA gives notice of 
receipt of an application from Great 
Lakes pursuant to Section 3 of the 
Natural Gas Act (NGA), to modify 
ERA’S Order Granting Request of 
Great Lakes Transmission Co. for 
Emergency Authorization to Import 
Canadian Natural Gas Into the 
United States, dated March 5, 1979, so 
• as to permit Great Lakes to import the 
emergency natural gas until noon on 
April 26, 1979, thereby extending the 
period beyond March 27, 1979, as origi¬ 
nally granted. No increase in the 3 Bcf 
of authorized imports is sought. 

Great Lakes had asserted the need 
for the extension to continue, for an 
additional 30-day period, in order to 
fully use the 3 Bcf (84951 Mm 3 ) of gas 
authorized by ERA to meet the emer¬ 
gency situation in the service area of 
one of its customers. Peoples Natural 
Gas Division (Peoples) of Northern 
Gas Company. ERA announces its 
intent to issue an order on an expedit¬ 
ed basis in this proceeding, and re¬ 
quests that petitions to intervene and 
briefs addressing the merits of Great 
Lakes’ request be submitted no later 
than three days from the date of pub¬ 
lication of this notice. 

DATES: Petitions to intervene and 
briefs opposed to or in support of 
Great Lakes’ request: To be filed on or 
before April 2, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Finn K. Neilsen, Director. 
Import/Export Division, 2000 M 
Street, N.W., Room 6318, Washing¬ 
ton, D.C. 20461, telephone 202-264- 
9730. 

Mr. Martin S. Kaufman. Office of 
General Counsel, 12th and Pennsyl¬ 
vania Avenue, N.W., Room 5116, 
Washington. D.C. 20461, telephone 
202-633-9380. 

SUPPLEMENTARY INFORMATION: 
ERA’S Order, Docket No. 79-05-NG, 
Granting Request of Great Lakes for 
Emergency Authorization to Import 
Canadian Natural Gas into the United 
States, dated March 5, 1979, deals in 
detail with the merits of this applica¬ 
tion. ERA asks that petitions for inter¬ 
vention in this proceeding, as well as 
briefs on the request, be submitted in 
an expedited manner. Such documents 
are to be filed with the Economic Reg¬ 
ulatory Administration. Room 6318, 
2000 M Street, N.W., Washington. D.C. 
20461, no later than 4:30 p.m. on April 
2, 1979. 

A formal hearing will not be held 
unless a motion for such hearing is 
made by any party or intervener and is 
granted by ERA, or if ERA on its own 


motion believes that such a hearing is 
merited. If such hearing is held addi¬ 
tional notice will be given. 

A copy of Great Lakes* request is 
available for public inspection and 
copying in Room B120, 2000 M Street. 
N.W., Washington, D.C. 20461. be¬ 
tween the hours of 8:00 a.m., and 4:30 
p.m., Monday through Friday, except 
Federal holidays. 

Issued in Washington, D.C., March 
23. 1979. 

Doris J. Dewton, 
Acting Assistant Administrator , 
Fuels Regulation, Economic 
Regulatory Administration 

[FR Doc. 79-9691 Filed 3-29-79: 8:45 am] 


[6450-01-M] 

MAINE PUBLIC SERVICE CO. 

Order Authorizing Transmission of Electric 
Energy to Canada and Superseding Prior 
Authorization 

AGENCY: Department of Energy, 
Economic Regulatory Administration. 

ACTION: Notice of Order Authorizing 
Increased Transmission of Electric 
Energy to Canada and Superseding 
Prior Authorization. 

SUMMARY: The Department of 
Energy gives notice of the issuance of 
an order authorizing Maine Public 
Service Co. to transmit electric energy 
to Canada at an increased rate and in 
an increased amount, thereby super¬ 
seding prior authorization. 

FOR FURTHER INFORMATION 
CONTACT: 

James M. Brown, Jr., System Reli¬ 
ability and Emergency Response 
Branch, Department of Energy. 
Room 4070, Vanguard Building. 1111 
20th Street. N.W., Washington, D.C. 
20461, (202) 634-5620. 

Lise Courtney Howe, Office of Gen¬ 
eral Counsel, Department of Energy, 
Room 5113, Federal Building. 12th 
and Pennsylvania Avenue, N.W., 
Washington, D.C. 20461, (202) 633- 
9380. 

SUPPLEMENTARY INFORMATION: 
Pursuant to Section 202(e) of the Fed¬ 
eral Power Act, Maine Public Service 
Co. (MPSC) filed an application in 
ERA Docket No. IE-78-10 on May 12. 
1978, for a supplemental order author 
izing an increase in the amount of 
electric energy which MPSC may 
transmit from the United States to 
Canada. 

MPSC was previously authorized by 
the Federal Power Commission (FPC) 
to transmit electric energy from the 
United States to the Maine and New 
Brunswick Electrical Power Co. (Sub¬ 
sidiary) in Canada in an amount not to 
exceed 12,600,000 kilowatt-hours per 
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year at a rate not to exceed 3,000 kilo¬ 
watts and to redeliver energy to the 
New Brunswick Electric Power Com¬ 
mission (New Brunswick) in Canada in 
an amount not in excess of 100.000 
kilowatt-hours per year at a rate not 
to exceed 40,000 kilowatts. 

MPSC requested that the authoriza¬ 
tion granted by the FPC be modified 
so as to authorize MPSC to increase 
its export limits to deliver to Subsidi¬ 
ary an amount of energy not to exceed 
40,000,000 kwh per year at a transmis¬ 
sion rate of 9,800 kw and to redeliver 
to New Brunswick an amount of 
energy not to exceed 250,000.000 kwh 
per year at a rate not in excess of 
50,000 kw. 

The application stated that the prin¬ 
cipal source of energy to be transmit¬ 
ted to Subsidiary and to the New 
Brunswick Commission will be energy 
generated by the Applicant and Sub¬ 
sidiary. energy received from the New 
Brunswick Commission, and energy re¬ 
ceived from MPSC's ownership in var¬ 
ious generating units located in south¬ 
ern Maine and other New England 
states. 

ERA found that the proposed trans¬ 
mission of electric energy from the 
United States to Canada as limited 
and authorized by the Order would 
not impair the sufficiency of electric 
supply within the United States and 
would not impede or tend to impede 
the coordination in the public interest 
of facilities subject to the jurisdiction 
of ERA. 

Accordingly, the Acting Assistant 
Administrator for Utility Systems of 
ERA. on March 23. 1979 ordered that 
MPSC was authorized to transmit 
electric energy from the United States 
to Canada in accordance with the 
terms and conditions set forth in the 
application and subject to the provi¬ 
sions of the Order. 

The authorization therein granted 
superseded that granted by the FPC 
order issued in FPC Docket No, E~ 
6751. 

Issued in Washington, D.C., March 
23. 1979. 

Jerry L. Pfeffer, 
Acting Assistant Administrator 
for Utility Systems, Economic 
Regulatory Administration. 

CFR Doc. 79-9690 Filed 3-29-79; 8:45 ami 


16450-01-M] 

NORTH CENTRAL ELECTRIC COOPERATIVE, 
INC. 

Application for Pre&idential Permit PP-67 

AGENCY; Department of Energy, 
Economic Regulatory Administration. 

ACTION: Notice of Application for 
Presidential Permit for 12.5 kV Inter¬ 


national Transmission Line; North 
Central Electric Cooperative. Inc. 

SUMMARY: North Central Electric 
Cooperative. Inc. filed an application 
for a Presidential Permit PP-67, to 
construct, connect, operate and main¬ 
tain a 12.5 kV International Transmis¬ 
sion Line at the United States-Canadi- 
an boundary. 

FOR FURTHER INFORMATION 
CONTACT: 

James M. Brown. Jr., System Reli¬ 
ability and Emergency Response 
Branch, Department of Energy, 
Room 4070. Vanguard Building, 1111 
20th Street. N.W., Washington. D.C. 
20461 (2)2) 634-5620. 

Lise Courtney Howe, Office of Gen¬ 
eral Counsel. Department of Energy, 
Room 5113. Federal Building. 12th 
and Pennsylvania Avenue, N.W., 
Washington. D.C. 20461 (202) 633- 
9380. 

SUPPLEMENTARY INFORMATION: 
On March 13. 1979 the North Central 
Electric Cooperative. Inc. (NCEC) filed 
an application with the Economic Reg¬ 
ulatory Administration (ERA) for a 
presidential permit, pursuant to Ex¬ 
ecutive Order No. 10485, as amended. 
NCEC requests authority to construct, 
connect, operate and maintain a 12.5 
kV transmission line In the Interna¬ 
tional Peace Gardens at Dunseith, 
North Dakota on the United States- 
Canadian Border. 

NCEC proposes to build a transmis¬ 
sion line to a pumping station at the 
International Peace Gardens to pro¬ 
vide service for two proposed water 
handling facilities, one of which will 
be located in Manitoba, Canada. Ap¬ 
proximately 1500 feet of underground 
cable will be Installed on the Manitoba 
side of the Peace Gardens. The Parks 
Division of the Manitoba Department 
of Mines, Natural Resources, and En¬ 
vironment will then landscape the 
trench after installation of the power 
cable. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the System Reliability and Emergency 
Response Branch. Economic Regula¬ 
tory Administration, Room 4070, 1111 
20th Street, N.W., Washington, D.C. 
20461, in accordance with §§ 1.8 or 1.10 
of the Rules of Practice and Procedure 
(18 CFR 1.8, 1.10). 

Any such petitions and protests 
should be filed on or before April 11, 
1979. Protests will be considered by 
ERA in determining the appropriate 
action to be taken, but will not serve 
to make protestants parties to the pro¬ 
ceeding. Any person wishing to 
become a party must file a petition to 
intervene. Copies of this application 
are on file with ERA and will, upon re¬ 
quest. be made available for public in¬ 


spection and copying at the ERA 
Docket Room. Room B-210, 2000 M 
Street. N.W., Washington. D.C.. and at 
the System Reliability and Emergency 
Response Branch. Room 4070. 1111 
20th Street. N.W., Wasliington. D.C. 

Dated: March 26. 1979. 

Jerry L. Pfeffer, 
Acting Assistant Administrator 
for Utility Systems , Economic 
Regulatory Administration. 

[FR Doc. 79-9688 Filed 3-29-79; 8:45 am) 


[6450-01 -Mj 

ANALYSIS OF REFINERS' NO. 2 DISTILLATE 

COSTS AND REVENUES: JULY 1976—DECEM¬ 
BER 1978 

Public Hearing* 

AGENCY: Economic Regulatory Ad¬ 
ministration, Department of Energy. 

ACTION: Notice to Extend Period to 
Participate in Public Hearing; Notice 
for Written Public Comments; and 
Notice for Pre-hearing Conference. 

SUMMARY: The Economic Regula¬ 
tory Administration (ERA) of the De¬ 
partment of Energy (DOE) hereby 
gives notice of three further dates re¬ 
garding its proposed public hearing 
(44 FR 16301, March 16. 1979), to con¬ 
sider the relation of refiner cost in¬ 
creases and revenue increases for No. 2 
distillates in the period from deregula¬ 
tion (July, 1976) through December, 
1978. 

First, the time to request to partici¬ 
pate in the proposed public hearing is 
extended to April 9. 1979. 

Second, DOE w'ill accept written 
public comments until May 7, 1979 on 
the methodology and data used in a 
study it conducted entitled Analysis of 
Refiners’ No. 2 Distillate Costs and 
Revenues: July 1976 through December 
1978 , on the scope of the proposed 
public hearing, and on the appropri¬ 
ateness of the data DOE intends to re¬ 
quest to update the study. 

Third, a second pre-hearing confer¬ 
ence will be held on Tuesday. June 12. 
1979 to review the comments received 
by DOE regarding the methodology 
used in its study and the scope of the 
proposed public hearing. Participation 
in the prehearing conference will be 
limited to those requesting participa¬ 
tion in the proposed public hearing.- 
DOE anticipates setting a date for the 
proposed public hearing at this pre- 
hearing conference. 

DATES: Requests to participate in the 
public hearing by Monday. 4:30 pm, 
April 9, 1979. Written comments by 
4:30 pm, Monday. May 7, 1979. Pre- 
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hearing conference, 10 a.m., Tuesday, 
June 12, 1979. 

ADDRESSES: Send requests to par¬ 
ticipate in hearing and prehearing 
conference to Mrs. Deborah Kidweil, 
Box XA, Room 2313, 2000 “M” Street, 
NW.. Washington, D.C. 20461. 

Send written comments (5 copies) to 
Public Hearing Management, Box XA, 
Room 2313, 2000 M Street, NW., 
Washington, D.C. 20461. 

Pre-hearing conference, 10 a.m., 

Room 2105, 2000 M Street. NW., 
Washington, D.C. 20461. 

FOR FURTHER INFORMATION 
CONTACT: 

Mrs. Deborah Kidweil, 2000 M 
Street, NW., Room 2313, Washing¬ 
ton, D.C. 20461 (202) 254-5201. 
William Gillespie (Economic Regula¬ 
tory Administration), 2000 M Street, 
NW., Room 2109, Washington, D.C. 
20461 (202) 632-5140. 

William Mayo Lee (Office of Gener¬ 
al Counsel), Department of Energy, 
Forrestal Building, Room 6A-127, 
Washington, D.C. 20585 (202) 252- 
6754. 

SUPPLEMENTARY INFORMATION: 
On March 13, 1979 DOE issued a 
Notice of Public Hearing (44 FR 16031, 
March 16, 1979) to announce a pre- 
hearing conference to be held on 
Friday, March 23, 1979 to discuss pro¬ 
cedures and a time frame for a public 
hearing to be held at a future date to 
consider the relation between costs 
and revenues of No. 2 distillate at the 
refiner level. 

At the pre-hearing conference it was 
determined that before considering 
the No. 2 distillate cost-revenue rela¬ 
tionship it would be beneficial to re¬ 
ceive written comments regarding 
three issues raised at the conference. 
First, DOE invites written comments, 
including questions and suggestions 
for improvement of the methodology 
used in the study entitled Analysis of 
Refiners * No. 2 Distillate Costs and 
Revenues: July 1976 through December 
1978. This study is available at the 
Office of Public Information, Room 
B110, 2000 M Street, NW., Washing¬ 
ton, D.C. 20461. Second, DOE would 
like comments regarding the issues to 
be discussed at the proposed hearing. 
Finally. DOE invites comments re¬ 
garding the appropriateness of the 
data DOE intends to request from re¬ 
finers to update the study. Informa¬ 
tion concerning this data may be ob¬ 
tained from William Gillespie, Room 
2109. 2000 M St., NW., Washington, 
D.C. Accordingly, DOE will accept 
written comments, until 4:30 pm on 
May 7, 1979. 

DOE will analyze the comments re¬ 
ceived and distribute them and DOE’S 
responses to participants in the public 
hearing by June 4, 1979. In order to 


conserve time, DOE requests that a 
participant submitting comments send 
copies of its comments to other par¬ 
ticipants in the hearing. A complete 
list of participants and their addresses 
may be obtained from Public Hearings 
Management, Room 2313, 2000 “M” 
Street, Washington, D.C. 20461 after 
April 9, 1979. 

On Tuesday. June 12, 1979 DOE will 
hold a second pre-hearing conference 
to discuss the comments it received re¬ 
garding the methodology used in its 
study and the scope of the public 
hearing. Only parties who have filed a 
request to participate in the proposed 
public hearing will be allowed to speak 
at the pre-hearing conference. The 
pre-hearing conference will be held in 
Room 2105 at 2000 “M” Street. N.W., 
Washington, D.C. DOE anticipates 
that it will announce the time and 
place of the proposed public hearing 
at the June 12 pre-hearing conference. 

In order to give other interested par¬ 
ties the opportunity to participate in 
the hearing process. DOE has ex¬ 
tended the time to participate in the 
proposed public hearing to 4:30 pm. 
Monday. April 9, 1979. Current partici¬ 
pants include: 

Refiners 

1. Amerada Hess Corporation. 

2. Atlantic Richfield Company. 

3. Exxon Corporation. 

4. Gulf Oil Corporation. 

5. Marathon Oil Corporation. 

6. Phillips Petroleum Company. 

7. Standard Oil of Indiana. 

8. Sun Oil Company. 

9. Texaco, Inc. 

Federal Agencies 

1. Federal Trade Commission, 
Bureau of Competition. 

2. Justice Department, Antitrust Di¬ 
vision. 

Trade Associations 

1. National Oil Jobbers Council. 

Consumer Groups 

1. Consumer Energy Council of 
America. 

State Governments 

1. Department of Energy, State of 
New Jersey. 

2. New York State Energy Office. 

Issued in Washington. D.C., on 
March 26. 1979. 

David J. Bardin, 

Administrator, Economic 

Regulatory Administration. 

[FR Doc. 79-9734 Filed 3-29-79 8:45 am] 


[6450-01-M] 

Federal Energy Regulatory Commission 

ADVISORY COMMITTEE ON REVISION OF 
RULES OF PRACTICE AND PROCEDURE 

Mooting 

Pursuant to the provisions of the 
Federal Advisory Committee Act 
(Public Law 92-463, 86 Stat. 770), 
notice is hereby given that the Adviso¬ 
ry Committee on Revision of Rules of 
Practice and Procedure will meet 
Monday, April 16, 1979, from 2 p.m. to 
5 p.m. at the Federal Energy Regula¬ 
tory Commission, 825 N. Capitol 
Street, N.E., Room 9306, Washington, 
D.C. 

The purpose of the Committee is to 
provide the Commission and its staff 
with the benefit of suggestions from a 
broad range of public participants re¬ 
garding additions, deletions, and other 
changes desirable in compiling revised 
Commission Rules of Practice and 
Procedure best suited to the needs of 
both the Commission and those who 
appear as parties before it. 

The tentative agenda is as follows: 

• FTeliminary organization of Com¬ 
mittee. 

• Establishment of schedule of con¬ 
sideration of particular issues. 

The meeting is open to the public. A 
federal officer or employee will attend 
the meeting and will adjourn the 
meeting. Any member of the public 
who wishes to file a written statement 
with the Committee will be permitted 
to do so, either before or after the 
meeting. Members of the public who 
wish to make oral statements pertain¬ 
ing to the agenda items should inform 
Deborah Gottheil. 202-275-4309, at 
least 5 days prior to the meeting and 
reasonable provision will be made to 
include their presentation on the 
agenda. 

Transcripts of the meeting will be 
available for public review and copying 
at FERC’s Office of Public Informa¬ 
tion, Room 1000, 825 N. Capitol St., 
N.E. between the hours of 8:30 a.m. 
and 5:00 p.m., Monday through 

Friday, except Federal holidays. In ad¬ 
dition, any person may purchase a 
copy of the transcript from the report¬ 
er. 

Issued at Washington, D.C. on 
March 30, 1979. 

Kenneth F. Plumb, 
Secretary . 

[FR Doc. 79-9663 Filed 3-29-79; 8:45 am] 


rZDERAl REGISTER, VOL 44, NO. 63—FRIDAY, MARCH 30, 1979 






[6450-01-M] 

[Docket No. CP78-432] 

AN* STORAGE CO. 

Am*ndmtnt 

March 19. 1979. 

Take notice that on March 5. 1979, 
ANR Storage Company (Applicant), 
One Woodward Avenue. Detroit, 
Michigan 48226. filed in Docket No. 
CP78-432 an amendment to its appli¬ 
cation filed in said docket pursuant to 
Section 7(c) of the Natural Gas Act 
for a certificate of public convenience 
and necessity authorizing Applicant to 
render gas storage service and to de¬ 
velop and operate certain gas storage 
fields and appurtenant facilities, all as 
more fully set forth in the amendment 
which is on file with the Commission 
and open to public inspection. 

Applicant states that several signifi¬ 
cant changes in circumstances have oc¬ 
curred since the original filing, includ¬ 
ing a reduction in the rate of Federal 
income tax upon corporations and a 
substantial increase in Interest rates. 

The rate of the federal income tax 
upon corporations was reduced from 
48 percent to 46 percent, as provided 
for in Section 301 of Title III of the 
Revenue Act of 1978 (P.L. 95-600), ef¬ 
fective January 1, 1979. it is stated. 
Applicant states that due to the in¬ 
crease in Interest rates, such increase 
should be considered in the applica¬ 
tion since the facilities covered by the 
application are being financed in part 
from borrowed funds. Applicant states 
the rate of interest on debt should be 
increased from 0 percent to 10 percent. 
Applicant asserts that it was agreed 
upon between it and the Commission 
staff, that applicant would reduce its 
annual rate of return on equity from 
15 percent to 14 percent. 

Applicant states that the combined 
effect of the changes mentioned above 
have been determined by Applicant to 
result in an increase of $38,000 in its 
annual cost of service or approximate¬ 
ly 0.1 cent per Mcf in its average cost 
of service. 

Any person desiring to be heard or 
to make any protest with reference to 
said amendment should on or before 
April 10. 1979. file with the Federal 
Energy Regulatory Commission. 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion's Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) and the Regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 


NOTICES 

make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion's Rules. All persons who have 
heretofore filed need not file again. 

Kenneth F. Plumb, 
Secretary. 

CFR Doc. 79-9664 Filed 3-29-79; 8:45 ami 


[6450-01-M] 

[Docket No. CP78-512] 

COLORADO INTERSTATE GAS CO. 

Petition To Amend 

March 21, 1979. 

Take notice that on February 13, 
1979, Colorado Interstate Gas Compa¬ 
ny (Petitioner), P.O. Box 1087, Colora¬ 
do Springs, Colorado 80944. filed in 
Docket No. CP78-512 a petition to 
amend the order of November 21, 
1978, issued in the instant docket pur¬ 
suant to Section 7(c) of the Natural 
Gas Act and Section 157.7(b) of the 
Regulations thereunder (18 CFR 
157.7(b)) so as to authorize an increase 
in its presently authorized single proj¬ 
ect cost limitation from $1,500,000 to 
$1,725,000. all as more fully set forth 
in the petition to amend on file with 
the Commission and open to public in¬ 
spection. * 

It is Indicated that pursuant to the 
order of November 21. 1978, Petitioner 
was authorized to construct, during 
the 12-month period commencing Jan¬ 
uary 1, 1979, and operate budget-type 
gas purchase facilities. The total cost 
of the facitilies was limited to 
$6,900,000 with the single project cost 
limited to $1,500,000, it is stated. 

Petitioner requests that the Com¬ 
mission waive the single project cost 
limitation in order to allow Petitioner 
relief from increased utility construc¬ 
tion costs caused as a result of infla¬ 
tion. it is said. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition to amend should on or 
before April 6, 1979, file with the Fed¬ 
eral Energy Regulatory Commission. 
Washington. D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion's Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) and the Regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate xls a party in any hearing 
therein must file a petition to inter¬ 
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vene in accordance with the Commis¬ 
sion's Rules. 

Kenneth F. Plumb, 
Secretary. 

CFR Doc. 79-9665 Filed 3-29-79; 8:45 am] 


[6450-01 -M] 

[Docket No. CP73-70] 

COLUMBIA GULf TRANSMISSION CO. 

Petition To Amend 

March 20. 1979. 

Take notice that on February 13, 
1979, Columbia Gulf Transmission 
Company (Petitioner). P.O. Box 683, 
Houston, Texas 77001, filed in Docket 
No. CP73-70 a petition, as supplement¬ 
ed February 21, 1979, to amend the 
Commission s order of May 2, 1977. as 
amended, in the instant docket pursu¬ 
ant to Section 7(c) of the Natural Gas 
Act so as to authorize the deletion of 
the exchange arrangement between 
Petitioner and Amoco Production 
Company (Amoco), all as more fully 
set forth in the petition to amend on 
file with the Commission and open to 
public inspection. 

Pursuant to the order of May 2. 
1977. as amended September 8. 1977. 
Petitioner was authorized to transport 
natural gas for exchange with Amoco 
from Erath, Louisiana, to a point in 
St. Landry Parish. Louisiana. Petition¬ 
er states that gas deliveries have not 
been and will not be initiated under 
the exchange authority granted 
herein. Thus. Petitioner requests the 
Commission to delete the exchange 
authority. Also Petitioner requests 
that its February 13. 1979, rate sched¬ 
ule filed herein be effective December 
28, 1978. 

Any person desiring to be heard or 
to make any protest with reference to 
said petition to amend should on or 
before April 10. 1979. file with the 
Federal Energy Regulatory Commis¬ 
sion. Washington. D.C. 20426, a peti¬ 
tion to intervene or a protest in ac¬ 
cordance with the requirements of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8 or 1.10) and the 
Regulations under the Natural Gas 
Act (18 CFR 157.10). Ail protests filed 
with the Commission will be consid¬ 
ered by it in determining the appropri¬ 
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding or 
to participate as a party in any hear¬ 
ing therein must file a petition to in¬ 
tervene in accordance with the Com¬ 
mission's Rules. 

Kenneth F. Plumb, 
Secretary. 

CFR Doc. 79-9666 Filed 3-29-79; 8:45 am] 
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[ 6450-01-M] 

[Docket No. CP77-144) 

CONSOLIDATED GAS SUPPLY CORP. AND 
TEXAS GAS TRANSMISSION CORP. 

Amendment 

March 19, 1979. 

Take notice that on February 16, 
1979, Consolidated Gas Supply Corpo¬ 
ration (Consolidated), 445 W. Main 
Street. Clarksburg, West Virginia 
26301, and Texas Gas Transmission 
Corporation (Texas Gas), P. O. Box 
1160, Owensboro. Kentucky 42301, 
(Applicants) filed in Docket No. CP77- 
144 an Amendment to its pending ap¬ 
plication in the instant docket pursu¬ 
ant to Section 7(c) of the Natural Gas 
Act so as to provide for an additional 
point of exchange between Consoli¬ 
dated and Texas Gas, all as more fully 
set forth in the amendment which is 
on file with the Commission and open 
for public inspection. 1 

Applicants state that pursuant to a 
letter agreement between them, dated 
December 15, 1978, they have amend¬ 
ed their exchange agreement 2 to pro¬ 
vide for an additional point of ex¬ 
change so as to permit Consolidated to 
redeliver volumes of natural gas to 
Texas Gas at a valve on the inlet side 
of Texas Gas* meter which is located 
on the Eugene Island Block 309 "C” 
platform, offshore Louisiana. 

Applicants further state that no new 
facilities are necessary in order to ef¬ 
fectuate the exchange of natural gas. 

Applicants assert that initially when 
they sought certification to exchange 
volumes of natural gas. it was thought 
that the volumes to be redelivered by 
Consolidated would always equal the 
volumes delivered to Consolidated by 
Texas Gas. Applicants further assert, 
however, that under the temporary 
certificate authorization herein grant¬ 
ed the volumes delivered by Texas Gas 
have consistently exceeded the vol¬ 
umes redelivered by Consolidated. To 
remedy the balancing problem. Appli¬ 
cants are proposing to add a second 
point of redelivery from Consolidated 
to Texas Gas, it is stated. 

Any person desiring to be heard or 
to make any protest with reference to 
said amendment should on or before 
April 10. 1979, file with the Federal 
Energy Regulatory Commission, 
Washington, D.C., 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion's Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) and the Regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 


‘This proceeding was commenced before 
the FPC. By joint regulation of October 1, 
197 7 (10 CFR 1000.1) it was transferred to 
the FERC. 

2 Original exchange agreement dated No¬ 

vember 17. 1976. 
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the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion’s Rules. All persons who have 
heretofore filed need not file again. 

Kenneth F. Plumb, 
Secretary. 

IFR Doc. 79-9667 Piled 3-29-79; 8:45 am) 


[6450-01-M] 

[Docket Nos. CP70-196; CP74-227; CP73- 
135; CP74-137) 

DI5TRIGAS CORP. DISTRIGAS CORP. OF 
MASSACHUSETTS 

Extension of Time 

March 21. 1979. 

On February 8, 1979, Distrigas Cor¬ 
poration filed a motion for extension 
of time to comply with ordering para¬ 
graph (E) of the Commission’s order 
of January 2. 1979, in this proceeding, 
pending Commission action on Distri¬ 
gas’ application for rehearing of that 
order. On March 5, 1979. the Commis¬ 
sion issued an order denying rehear¬ 
ing. 

Accordingly, an extension of time is 
granted to and including April 19. 
1979, for Distrigas to make refunds as 
required by ordering paragraph <E). 
The report of such refunds and inter¬ 
est shall be filed on or before May 4, 
1979. 

Kenneth F. Plumb, 
Secretary. 

IFR Doc. 79-9668 Filed 3-29-79; 8:45 am) 


[6450-01-M] 

[Docket Nos. ER78-19, et at, ER79-162. 

ER79-171, and ER79-172) 

FLORIDA POWER AND LIGHT CO. 

Ordar Accepting Rate Schedules for Fling, Pro¬ 
viding for Suspension and Hearing and Con¬ 
sol dialing Proceedings 

March 22, 1979. 

By letters dated January 23. 1979, 
Florida Power and Light Company 
(FP&L) submitted for filing: (l)a pro¬ 
posed amendment to its transmission 
service agreement with the City of 
Homestead. Florida (Homestead) 
(Docket No. ER79-162) and (2) pro¬ 
posed amendments to its transmission 
service agreement with the Ft. Pierce 
Utilitcs Authority (Ft. Pierce) (Docket 
Nos. ER79-171 and ER79-172). 1 

In Docket No. ER79-162, FP&L pro¬ 
poses to amend the transmission serv- 


1 See, Attachment A for designations. 


ice agreement between itself and 
Homestead to accommodate the 
amendment of the interchange agree¬ 
ment between Homestead and Ft. 
Pierce. 2 

FP&L states that on June 16. 1978. 
it submitted cost support data as 
Volume X in Docket Nos. ER78-19, et 
al in compliance with Sectoin 35.13 of 
the Commission’s Regulations. Pursu¬ 
ant to Section 35.19 of the Commis¬ 
sion’s Regulations. FP&L states that it 
has included Volume X by reference 
as cost support for the instant filing. 

In Docket No. ER79-171. FP&L pro¬ 
poses to amend the transmission serv¬ 
ice agreement between itself and Ft. 
Pierce 3 * to implement Ft. Pierce’s in¬ 
terchange agreements with the Orlan¬ 
do Utilities Commisson, Tampa Elec¬ 
tric Company, Florida Power Corpora¬ 
tion, Utilities Commission of New 
Smyrna Beach, Florida and the Lake 
Worth Utilities Authority. FP&L 
states that cost support data was filed 
as Volume XI in Docket Nos. ER78-19, 
et al on June 28. 1978, and has includ¬ 
ed Volume XI by reference as cost sup¬ 
port for this filing. 

In Docket No. ER79-172. FP&L pro¬ 
poses to further amend its transmis¬ 
sion agreement with Ft. Pierce to acco¬ 
modate the amendment of the inter¬ 
change agreement between Ft. Pierce 
and Homestead. As with Docket No. 
ER79-171, FP&L states that it has 
filed the requisite cost support data in 
Docket Nos. ER79-78-19 et al and in¬ 
corporates the data by reference in 
this docket. 

Notice of the filing in Docket No. 
ER79-162 was issued on February 2. 
1979. Notices of the filings in Docket 
Nos. ER79-171 and ER79-172 were 
issued on February 7, 1979. Responses 
in all dockets were due on or before 
February 16, 1979. 

On February 16. 1979. in Docket No. 
ER79-171, Ft. Pierce filed a Protest. 


*On April 20. 1978, in Docket No. ER78- 
325, FP&L submitted for filing a transmis¬ 
sion service agreement between itself and 
Homestead. Under that agreement. FP&L 
transmits power and energy for Homestead 
as required to implement the City's inter¬ 
change agreements with Orlando Utilities 
Commission, Tampa Electric Company. 
Florida Power Corporation, Ft. Pierce and 
the Utilities Commission of New Smyrna 
Beach, Florida. By order issued May 19. 
1978, that docket was consolidated with 
Docket No. ER78-19, et al for a hearing and 
decision thereon. FP&L proposed to amend 
the original agreement in Docket No. ER78- 
527 to implement Homestead's interchange 
agreement with the Lake Worth Utilities 
Authority. That docket was also consoli¬ 
dated with Docket No. ER78-19, et al 

*On May 16. 1978. In Docket No. ER78- 
376. FP&L filed a proposed transmission 
service agreement between itself and Ft. 
Pierce to Implement the City's Interchange 
agreement with Homestead. By order issued 
June 15, 1978, the Commission consolidated 
that docket with Docket Nos. ER78-I9 et al 
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Request for Intervention and Consoli¬ 
dated Hearing. The City objects to the 
rates, form, and terms and conditions 
of the proposed service. Ft. Pierce re¬ 
quests that It be allowed to intervene 
in this proceeding. 

FP&L’s proposed rates and terms 
and conditions of service have not 
been shown to be just and reasonable 
and may be unjust, unreasonable, 
unduly discriminatory, preferential or 
otherwise unlawful. The Commission 
shall suspend the proposed rate sched¬ 
ules for one day. to become effective 
March 26. 1979, subject to refund, 
pending the outcome of a hearing and 
decision thereon. 

The rates proposed for the above 
listed transmission service are identi¬ 
cal to those being Investigated in 
Docket Nos. ER78-19 et ai Co fre¬ 
quently, the Commission finds it ap¬ 
propriate to consolidate Docket Nos. 
ER79-162, ER79-171 and ER79-172 
with the ongoing proceeding in Docket 
Nos. ER78-19 et ai 

Since Ft. Pierce has interests in 
Docket No. ER79-171 which may not 
be adequately represented by existing 
parties, its petition to intervene will be 
granted. 

77ie Commission orders: 

(A) Pursuant to the authority con¬ 
tained in and subject to the jurisdic¬ 
tion conferred upon the Federal 
Energy Regulatory Commission by 
Section 402(a) of the Department of 
Energy Act and by the Federal Power 
Act. particularly Sections 205. 206. 
301, 308 and 309 thereof, and pursuant 
to the Commission's Rules of Practice 
and Procedure and to the Regulations 
under the Federal Power Act (18 CFR 
Chapter 1) a public hearing shall be 
held concerning the justness and rea¬ 
sonableness of the rate schedules pro¬ 
posed by FP&L in the instant docket. 

(B) Pending a hearing and decison 
thereon. FP<feL’s proposed rate sched¬ 
ules In the instant dockets are hereby 
accepted for filing and suspended for 
one day. to become effective March 26. 
1979, the rates thereunder to be sub¬ 
ject to refund. 

(C) Docket Nos. ER79-162, ER79-171 
and ER79-172 are hereby consolidated 
with Docket Nos. ER78-19. el aL for 
the purpose of a hearing and decison 
thereon. 

(D) Ft. Pierce is hereby permitted to 
intervene in Docket No. ER79-171, 
subject to the rules and regulations of 
the Commission: Provided, however , 
that participation of Ft. Pierce shall 
be limited to the matters specifically 
set forth In its petition to intervene: 
and provided, further, that the admis¬ 
sion of Ft. Pierce shall not be con¬ 
strued as recognition by the Commis¬ 
sion that it might be aggrieved by any 
order issued in this proceeding. 


(E> The Secretary shall cause 
prompt publication of this order to be 
made in the Federal Register. 

By the Commission. 

Kenneth F. Plumb. 

Secretary, 

CFR Doc. 79-9669 Filed 3-29-79: 8:45 am) 


[6450 01-M] 

[Docket No. ER79-253] 

FLORIOA POWER 4 LIGHT CO. 

Filng of Interchange Contract 

March 26. 1979. 

Take notice that Florida Power & 
Light Company (FPL) on March 16. 
1979 tendered for filing an agreement, 
executed by both parties, entitled 
"Contract for Interchange Service Be¬ 
tween Florida Power <fc Light Compa¬ 
ny and Jacksonville Electric Authori¬ 
ty." FPL states that the contract su¬ 
persedes the existing contracts with 
Jacksonville Electric Authority (JEA) 
which are on file with the Commission 
except for the provisions concerning 
flicker determination and correction, 
designated FPL Rate Schedule No. 
17.7. FPL requests an effective date 
for this contract of no later than 60 
days after the date of filing. According 
to FPL. a copy of this filing was served 
upon JEA. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street, NJE.. 
Washington, D.C. 20426, in accordance 
with Sections 1.8 and 1.10 of the Com¬ 
mission's Rules of Practice and Proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before April 11, 1979. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make pro- 
testants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary. 

CFR Doc. 79-9682 Pfled 3-29-79; 8:45 am) 


(6450-01 -M] 

f Docket No. RP75-97) 

HAMPSHIRE GAS CO. 

Ordtr Affirming in Part and Modifying in Part 
Initial Decision 

March 21. 1979. 

Hampshire Gas Company (Hamp¬ 
shire) tendered for filing on April 30. 


1975. proposed changes 1 in its cost of 
service tariff for gas storage service 3 to 
Hampshire's parent, Washington Gas 
Light Company (WGL). The changes 
would result In increased charges of 
S268.313 annually, based on the twelve 
months ending December 31. 1974. By 
order issued May 30, 1975, the Com¬ 
mission* * accepted Hampshire's tariff 
sheets for filing and suspended their 
effectiveness until October 31, 1975, 
when they were permitted*to become 
effective subject to refund. By order 
dated October 14. 1975, the Commis¬ 
sion granted the petition to intervene 
of the People's Counsel to the Mary¬ 
land Public Service Commission (Peo¬ 
ple's Counsel). 

The charges for Hampshire's storage 
service are computed under a cost-for¬ 
mula rate schedule which provides 
that a cost of service reflecting actual 
operation and maintenance expenses 
shall be computed monthly. The 
schedule also prescribes the method 
for determining the rate base and for 
reflecting changes therein. 

As a result of settlement conferences 
held among the parties, agreement 
w r as reached on the rate base and on 
all components of the cost of service 4 
except return and depreciation (Tr. 1: 
157*158). We find that the proposed 
settlement of all elements of the rate 
except return and depreciation is just 
and reasonable and in the public inter¬ 
est. The parties also agreed that the 
appropriate capitalization is that of 
Hampshire’s parent, WGL, as of 
March 31. 1975. pro forma, including 
the embedded cost of debt and pre¬ 
ferred stock. Accordingly, the cost ele¬ 
ments which remain to be decided are 

(1) the return on common equity and 

(2) the annual depreciation rate to be 
applied to Hampshire’s depreciable 
plant. 

A hearing on these issues was held 
on January 13. 14. and 16, 1976. On 
February 12, 1976, People’s Counsel 
filed a renewal of his motion to dis¬ 
miss Hampshire's application on the 


‘First Revised Sheets Nos. 4 and 5 to 
Hampshire’s FPC Tariff. Original Volume 
No. I. 

•Hampshire operates a natural gas under¬ 
ground storage field, a 1640 horsepower 
compressor station, and appurtenant facili¬ 
ties In Hampshire County. West Virginia. It 
is wholly owned by WGL and renders stor¬ 
age service to WGL pursuant to a certificate 
issued by the Commission on April 26. 1971 
<45 FPC 600), as amended June 27. 1972 (47 
FPC 1615) and September 5. 1974 (52 FPC 
667 >. 

* "Commission" refers to Federal Power 
Commission for periods prior to October 1, 
1977. and to Federal Energy Regulatory 
Commission for periods thereafter. 

‘The amount of Federal Income Taxes to 
be included in the cost of service was not fi¬ 
nalized. since It must await the determina¬ 
tion of the return allowed. Neither the ef¬ 
fective tax rate nor the method of comput¬ 
ing Federal Income Tax is at issue. 
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ground that its cost of service tariff 
improperly permits the Company to 
change its rate base without Commis¬ 
sion review and approval. The motion 
had previously been made during the 
hearing (Tr. 1: 2-5), and decision 
thereon had been reserved (Tr. 1: 5). 

The Initial Decision, issued on 
March 26, 1976, by Presiding Adminis¬ 
trative Law Judge Thomas L. Howe, 
sets out thq issues as follows (mimeo p. 
2 ): 

(1) Whether a cost of service tariff is 
proper. This is raised by the [People’s 
Counsel’s] motion to dismiss, which is 
opposed by Hampshire and Staff. 

(2) What the rate of return on 
common equity should be. 

(3) What the depreciation rate 
should be. Hampshire contends it 
should be increased from 3.5 to 5 per¬ 
cent, while Staff contends it should be 
4.2 percent. 

People’s Counsel did not address the 
last two issues. 

I. The Cost of Service Tariff 

A. INITIAL DECISION 

The Judge agreed with the Staff and 
Hampshire that the cost of service 
form of tariff is not improper and 
denied the People’s Council’s motion 
to dismiss Hampshire’s filing. The 
Judge quoted portions of the Staff's 
brief listin'g authority for the Commis¬ 
sion’s use of a cost of service tariff for 
sales made to an affiliate. He also 
ruled that in the future Hampshire 
should adhere to the tariff’s provision 
for semi-annual rate base adjustments; 
if the Company desires monthly ad¬ 
justments, it should file such changes 
with the Commission for considera¬ 
tion. —- 

B. BRIEF ON EXCEPTION 

The People’s Counsel takes excep¬ 
tion to the Judge’s finding that Hamp¬ 
shire’s cost of service tariff is not im¬ 
proper. Counsel argues that, in ap¬ 
proving a tariff which permits a 
"floating rate base”, the Commission 
is abrogating its responsibility and is 
illegally authorizing the acceptance of 
rates without requiring the Company 
to file notice of the change and to 
obtain a Commission order approving 
such change. In denying rate payers 
the opportunity to challenge unfiled 
rate changes. Counsel maintains that 
Hampshire’s tariff affords the public 
inadequate protection from inflated 
costs, especially in view of the affiliate 
relationship between Hampshire and 
WGL. Counsel points out that most of 
the case authorities cited by the Staff 
and in the Initial Decision do not deal 
with the type of “floating rate base” 
featured in Hampshire’s tariff and 
that therefore the concept ”has no au¬ 
thority.” 

Hampshire’s tariff provides that: 


• • • net investment rate base shall be 
calculated as of each January 1, and 
July 1 from the sum of the items set 
forth in this Section 4, provided, how¬ 
ever, that whenever a substantial ad¬ 
dition to or a substantial retirement 
from Hampshire’s property devoted to 
its natural gas storage operations 
occurs, Hampshire shall recompute 
the rate base in accordance with this 
paragraph, effective the first day of 
the month following the in-service 
date such addition or the out-of-serv- 
ice date of such retirement [emphasis 
added].* 

Counsel points out that there has 
been no specific determination of what 
constitutes a “substantial addition or 
deletion” to rate base. Hampshire ap¬ 
parently attempted to define as “sub¬ 
stantial” anything between $100,000 
and $200,000, but Counsel argues that 
this definition was never even followed 
in practice (Tr. 1: 132-133). Counsel 
concludes that the Company has been 
illegally adjusting its rate base on a 
monthly basis. 

On the basis of all these alleged ille¬ 
galities, the People’s Counsel moves 
that the Commission dismiss Hamp¬ 
shire’s application in this proceeding. 

C. BRIEF OPPOSING EXCEPTIONS 

In its brief opposing exceptions the 
Staff defends the propriety of Hamp¬ 
shire’s tariff and its provision for peri¬ 
odic adjustments to rate base. The 
Staff rejects the People’s Counsel’s 
contention that the Commission lacks 
authority to order a natural gas com¬ 
pany to use a cost of service tariff. 
The Staff cites Section 4(d) of the 
Natural Gas Act (15 U.S.C. §717c(d)). 
which provides that the Commission 
may waive the 30 day notice require¬ 
ment of that section. The Staff lists 
precedents for the use of a cost of 
service tariff and reviews the cases in 
which the Commission has found such 
tariff to be appropriate where an affil¬ 
iate relationship exists between com¬ 
pany and customer. The cases adduced 
by the Staff are in the main those 
which are cited in the Initial Decision 
(mimeo pp. 3-6). 

The Staff does agree with the Peo¬ 
ple's Counsel that Hampshire has con¬ 
travened its tariff by each month ad¬ 
justing its rate base for changes of ap¬ 
proximately 1 percent (Tr. 1: 115-116). 
The Staff argues that adjustments of 
this magnitude are not “substantial” 
and are therefore not authorized by 
the tariff. The Staff does not however 
regard Hampshire's use of improper 
rate base adjustments as having any 
bearing on the validity of the Compa¬ 
ny’s cost of service tariff, particularly 
since most of the improper changes 
decreased the rate base. 


‘Rate Schedule S-l. First Revised Sheet 
No. 5 Superseding Original Sheet No. 5. 


D. DISCUSSION 

A cost of service tariff is an excep¬ 
tion to the normal form of tariff pre¬ 
scribed by the regulations which the 
Commission has promulgated under 
Section 4 of the Natural Gas Act. Sec¬ 
tion 154.52(a) of the Regulations per¬ 
mits. upon application and for good 
cause shown, “the sale of gas at 
charges computed on a cost-formula 
basis, which charges need not be 
stated in cents or in dollars and cents 
per unit.” Under this form of tariff, 
the Commission approves a formula 
which specifies the cost elements on 
which the utility may calculate its 
rates. Once the Commission has ap¬ 
proved the tariff formula, the utility is 
not usually required to file notice of or 
request Commission approval for cost 
adjustments which are computed in 
accordance with the formula. A rate 
filing must be submitted only if the 
utility seeks to alter some component 
of the tariff formula. 

For example, for a number of years 
Pacific Gas Transmission Company 
was authorized to and provided both 
its sales and transportation services 
under a cost of service tariff. * * * * * 6 Presid¬ 
ing Administrative Judge Wagner de¬ 
scribed the tariff’s operation in an ini¬ 
tial decision: 7 

This tariff allowed the monthly bills 
of customers to increase or decrease 
automatically each month to reflect 
the purchase gas costs or any other in¬ 
crease or decrease in operating ex¬ 
penses. Under this concept it was only 
necessary for Pacific Gas Transmis¬ 
sion Company to file notice of a rate 
change with the Federal Power Com¬ 
mission when a tariff component such 
as depreciation or rate of return was 
proposed to be changed. 

Similarly, Hampshire initiated the in¬ 
stant proceeding to obtain Commis¬ 
sion authorization to alter the depreci¬ 
ation rate and the return rate ele¬ 
ments of its tariff formula. 

A cost-formula tariff does however 
remain subject to the requirements of 
the Uniform System of Accounts (see 
18 CFR Section 158) and subject to 
audit by the Commission Staff. More¬ 
over, any addition to plant or facilities 
used to transport or sell gas subject to 
the jurisdiction of the Commission 
must first be authorized by a certifi¬ 
cate of public convenience and necessi¬ 
ty issued under Section 7(c) of the 


•See also Michigan Gas Storage Company, 

43 FPC 625 (1970): American Louisiana 
Pipe Line Company, 29 FPC 932 (1963); 

Trunkline Gas Supply, et al , 9 FPC 721 
(1950); Transcontinental Gas Pipe Line Cor¬ 
poration, 20 FPC 264 (1958); Pacific Gas 

Transmission Company, 24 FPC 134 (1960); 

and Maine Yankee Atomic Power Company, 

52 FPC 76 (1974). 

7 Pacific Gas Transmission Company, Ini¬ 
tial Decision Issued June 15. 1976. in Docket 
No. RP 75-57. mimeo p. 5. 
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Natural Gas Act. Any abandonment of 
such plant facilities (beyond the rou¬ 
tine retirement of depreciated plant) 
must be pursuant to a certificate 
issued under Section 7(b) of the Act. 
These statutory constraints all curb 
the risk of abuse which the People's 
Counsel associates with the Commis¬ 
sion’s “abrogation” of its regulatory 
responsibilities in approving Hamp¬ 
shire’s tariff. 

This Commission has recognized 
that sales by a company to its affiliate 
require special treatment. In order to 
minimize the possibilities of manipula¬ 
tion or excessive earnings attending 
such sale, the Commission has en¬ 
dorsed use of the cost-formula tariff: 

A cost of service rate affords us an 
effective and feasible means of supply¬ 
ing the desired supervision [of sales to 
affiliates]. Under such a rate the sell¬ 
er's charges to its affiliates are com¬ 
puted on the basis of its actual costs 
for successive billing periods, plus the 
return allowed. Thereby the seller is 
permitted all costs to which it is enti¬ 
tled but no more, thus achieving the 
desideratum of utility rate regulation. 
American Louisiana Pipe Line Com¬ 
pany. 29 FPC 932, 936 (1963).* 

There is also precedent for Commis¬ 
sion approval of the rate base adjust¬ 
ment provision in Hampshire’s tariff. 
In Trunkline Gas Supply Company. 
supra, the Commission directed the 
Company to file a cost of service for¬ 
mula rate for the sale of gas to its af¬ 
filiate, Panhandle Eastern Pipeline 
Company, with a provision for semi¬ 
annual determination of the rate 
base. 9 And a clause identical to Hamp¬ 
shire’s exists in the cost of service 
transportation tariff of Pacific Gas 
Transmission Company, authorizing 
automatic recomputation of the net 
investment base every six months, as 
well as in any month following a “sub¬ 
stantial addition or retirement of 
property.” 10 There is no question, 
therefore, that approval of Hamp¬ 
shire’s tariff is a proper exercise of 
this Commission’s authority and is 
supported by precedent. 

The record in this proceeding shows 
that during 1973 and 1974 Hampshire 
adjusted its rate base monthly to re¬ 
flect changes of no more than approxi¬ 
mately one percent (Tr. I: 115-116). 
We agree with the Staff's position, 
quoted in the Initial Decision (mimeo 
pp. 5-6), that monthly changes of this 
magnitude cannot be considered “sub¬ 
stantial” and were therefore made in 
contravention of the Company’s tariff. 


•See also Transcontinental Gas Pipe Line. 
Corp. t 20 FPC 264, 279 (1958); Michigan Gas 
Storage Company. 5 FPC 965, 971 (1946) 
and 43 FPC 625 (1970); and Trunkline Gas 
Supply. el aL. 9 FPC 721 (1950). 

*9 FPC 721. 729. 

10 See, eg.. Pacific Gas Transmission Com¬ 
pany’s FPC Tariff, Original Volume No. 1. 
Sixth Revised 8heet No. 6. 
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We also agree that Hampshire’s im¬ 
proper adjustments do not constitute 
grounds for altering or abolishing its 
tariff’s cost formula. Although Hamp¬ 
shire's rate base adjustments were 
more frequent than we believe their 
magnitude warranted, they neverthe¬ 
less reflected actual changes and were 
not contrary to J,he underlying con¬ 
cept of the provision. The seriousness 
of their impropriety is moreover fur¬ 
ther mitigated by the evidence that 
most of the unauthorized adjustments 
decreased the rate base (Tr. 1: 115- 
116) and therefore the costs to WGL 
and its customers. 

We shall affirm the finding of the 
Initial Decision that Hampshire’s cost 
of service tariff is proper and shall 
deny the People’s Counsel’s motion to 
dismiss the Company's filing. As the 
Judge's decision notes (mimeo p. 7), if 
Hampshire wishes it may file with the 
Commission an application to amend 
its tariff to permit monthly adjust¬ 
ments to rate base. Until such time, 
however, the Company shall not. for 
de minimis changes, adjust its rate 
base more often than twice annually. 

II. Rate of Return on Common 
Equity 

A. INITIAL DECISION 

Judge Howe concluded that the just 
and reasonable return on WGL’s 
common equity is 12 percent. This re¬ 
sults in an overall rate of return of 
8.66 percent. The Judge noted that 12 
percent was the highest return on 
equity allowed by the Commission in 
the three natural gas company rate 
cases during the previous year 11 * 
(March 1975-March 1976). Although 
Hampshire’s equity of 35.38 percent is 
slightly less than that of these three 
companies, 12 the Judge reasoned that, 
since WGL's customers are largely 
residential, the risk of reduction in its 
sales volumes due to curtailment ap¬ 
pears to be less than that faced by the 
other three companies. The Judge 
concluded that “there seems to be no 
substantial Justification for piercing 
the 12 per cent upper level established 
by Commission decisions” (Initial De¬ 
cision. mimeo p. 8). 

The Judge's conclusion matched the 
return recommendation of the Staff. 
Hampshire had argued that it was en¬ 
titled to a return on equity of 14.0 to 
14.5 percent, although its cost of serv¬ 
ice filed in this proceeding employs a 
return of only 13.7 percent. The Com¬ 


11 Kansas-Nebraska Natural Gas Compa¬ 
ny. Opinion No. 731. issued May 15. 1975, in 
Docket No. RP72-32 (12.00%; equity ratio of 
36.88%); Florida Gas Transmission Compa¬ 
ny, Opinion No. 732, Issued May 20. 1975, in 
Docket No. RP74-19 (12.00%; equity ratio of 
37.76%); Columbia Gulf Transmission Com¬ 
pany. Opinion No. 734. Issued June 12, 1975 
<11.84%; equity ratio of 39.93%). 

"Ibid. 
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pany seeks an overall rate of return of 
9.25 percent. 

B. BRIEF ON EXCEPTIONS 

Hampshire labels as “grossly errone¬ 
ous” the Initial Decision's determina¬ 
tion that 12 percent return on equity 
is just and reasonable in this proceed¬ 
ing. The Company alleges that in his 
brief comments on the Issue the Judge 
failed to consider any of the signifi¬ 
cant facts of record or any of the prin¬ 
ciples and policies enunciated by this 
Commission and the courts. 

Hampshire points out that the 
Judge alluded to a purported “12 per 
cent upper level established by Com¬ 
mission decisions" in the previous year 
(Initial Decision, mimeo p. 8). The 
Company asserts that such a ceiling 
on return on common equity does not 
exist and. under the principles guiding 
this Commission, 13 could not properly 
be applied to utilities across the board. 
Hampshire concludes that the Judge 
failed to exercise informed judgment 
based upon analysis of the record evi¬ 
dence and made only a token attempt 
at applying the “comparable earnings" 
criterion dictated by the Hope 14 and 
Bl uefield 15 decisions. 

Hampshire then sets forth the facts 
which in its judgment compel affirma¬ 
tion of its proposed rate of return on 
common equity. 

As a measure of the comparable 
common equity opportunities available 
to investors, the Company’s witness 
Mr. Maher analyzed, for the 15 calen¬ 
dar years of 1960-1974. the earnings 
and market data for the 13 companies 
in Standard & Poor’s natural gas dis¬ 
tribution index. WGL is one of the 
companies on this index. *• 

Mr Maher’s analysis showed n that 
WGL’s earned return on equity 
throughout the 15 year period (except 
in 1969 li> ) was low’er than the average 
return on equity of the other 12 com¬ 
panies on the index. For the three 
years 1972-1974, WGL’s return on 
equity averaged 8.7 percent, while the 
average for the other 12 companies 
was 12.4 percent. 

Hampshire points out that WGL an¬ 
ticipates raising about $100 million of 
capital over the next four year*. 1 * 


15 See Union Electric Company, 47 FPC 
144, 160 (1972). 

"F.P.C. v. Hope Natural Gas Co.. 320 U.S. 
591 (1944). 

*Bluefield Waterworks «& Improvement 
Co. v. Public Servtce Commission of West 
Virginia, 262 U.S. 679 (1923). 

“Exhibit No. 2. Schedule 3. 

"Ibid. Schedule 8. 

“Mr. Maher testified that 22% of 1969 
earnings available for common equity repre¬ 
sented a change In accounting for tax depre- 
sication, not an improvement in operations 
CTr. 1: 24). 

“WGL raised approximately $55 million 
In capital In 1975 (Tr. 3: 325). Regarding the 
Company’s capital needs through 1979, Mr. 
Maher testified: ”1 cannot give you a very 
Footnotes continued on next page 
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WGL’s current capitalization is ap¬ 
proximately $395 million (Tr. 1: 160). 

According to Mr. Maher’s analysis, 
WGL’s dividend/price ratio was higher 
than the average for the other 12 com¬ 
panies in each of the 15 years studied, 
except 1961 and 1962. 20 While the 
1972-1974 average dividend/price ratio 
for the group, excluding WGL, in¬ 
creased 70 percent over the average 
for the period 1960-1962, WGL’s aver¬ 
ages over the same periods increased 
123 percent. For 1974 WGL’s ratio was 
11.39 percent, which was “substantial¬ 
ly” higher than that for the other 12 
companies throughout the 15 year 
period. According to Hampshire, these 
facts point up the relatively poor 
regard in which the common stock of 
WGL is held by the investment com¬ 
munity. 

A study of the market-to-book ratios 
for the 13 comparable companies 
shows that at the beginning of the 15 
year period the market-to-book premi¬ 
um was approximately 70 percent and 
occasionally exceeded 100 percent. 21 In 
1974 the average market price of the 
group was 10 percent under book 
value. WGL’s common stock has been 
selling under book value since 1969, 
and in 1974 it was selling 45 percent 
under book value. The latest informa¬ 
tion available to Mr. Maher generally 
indicates that for WGL the factors dis¬ 
cussed above had not improved as of 
April 30, 1975.“ 

The Company summarized the 
above evidence as follows: “ 

It is obvious from the foregoing that 
during the entire period of more than 
15 years. Washington has had (l)a sad 
record in terms of return on common 
equity compared to such returns for 
the other companies included in the 
index; (2) in terms of dividend/price 
ratios, a showing of relatively poor 
regard by the investment community 
for its common stock; and (3) in terms 
of its shrinking market-to-book ratios, 
a clear indication that investors have 
become progressively more disen¬ 
chanted with its common stock. 

Mr. Maher also presented evidence 
illustrating the percentage relation¬ 
ship between utility bond yields and 
the dividend/price ratios of (1) 
Moody’s index of natural gas distribu- 


Footnotes continued from last page 
definitive idea of the amount of money that 
we are going to raise but I can give you a 
ball park figure. • • • The balance of the 
four years [1976-19791. it could be in the 
neighborhood of $100 million" (Tr. 3: 325). 
Mr. Maher testified that approximately $8- 
10 million each year would be allocated to 
exploration and development in an effort to 
supplement WGL’s gas supply. The balance 
would be used primarily for replacement 
and improvement of WGL’s transmission 
and distribution system (Tr. 3: 325-326). 

30 Exhibit No. 2 Schedule 10. 

"Ibid.., Schedule 12. 

33 Ibid., Schedule 14. 

“Hampshire’s Brief on Exceptions, p. 8. 


tion companies (of which WGL is 
one) 24 and (2) Moody’s electric utili¬ 
ties. 25 These studies show that from 
1960 to 1972 the dividend/price ratio 
of Moody’s gas distribution companies 
normally ranged from 70 to 90 percent 
of the yields available on newly issued 
Aa utility bonds. But since 1972 divi¬ 
dend yields on both gas and electric 
utility company stocks have exceeded 
90 percent of bond yields, and from 
April 1974 to April 1975 dividend 
yields exceeded 95 percent of bond 
yields. 26 From these data the Company 
concludes that investors are now re¬ 
quiring a current income on common 
stock which equals 95 percent of the 
yield on utility bonds. 

To develop what he termed the mar¬ 
ginal cost of equity, Mr. Maher (1) as¬ 
sumed that interest rates on utility 
bonds will drop to 9 percent; (2) as¬ 
sumed the continued willingness of in¬ 
vestors to maintain the 95 percent re¬ 
lationship between dividend/price 
ratios and bond yields; and (3) added a 
4.75 to 5.25 percent growth factor. 27 
The result was a marginal cost of 
equity of 13.25 to 13.75 percent. 28 

But it was Mr. Maher’s considered 
opinion that the return on equity al¬ 
lowed in this proceeding must be 
higher than the marginal cost. If that 
return is limited to the marginal cost, 
WGL’s stock would sell at book value. 
As a result, according to the witness, 
any sale of additional common shares 
could only result in confiscation of 
stock-holder’s capital (Tr. 1: 27). More¬ 
over. any attrition in the return on 
equity due to increases in imbedded 
debt cost, the effect of inflation, or 
many other factors, would result in 
WGL’s failure to earn its cost of capi¬ 
tal. 

Based upon his analysis of the his¬ 
torical data of the distribution compa¬ 
nies, Mr. Maher recommended that 
the rate of return on common equity 
should be between 14.0 and 14.5 per¬ 
cent. Using a discount cash flow for¬ 
mula,” the witness concluded (Tr. 1: 
31) that under his recommended 
return on equity WGL’s stock would 
sell at a market-to-book premium of 
approximately 10 percent. 

Hampshire concludes by noting that 
the 9.25 percent overall rate of return 
it seeks in this proceeding will, when 
applied to the stipulated capitalization 
(Tr. 1: 160), produce a return on equity 
of about 13.7 percent, which is ap¬ 
proximately the marginal cost of 
equity discussed above. 

Hampshire’s attack upon the staff’s 
rate of return recommendation con- 


34 Exhibit No. 2. Schedules 4-5. 

2h Ibid, Schedules 6-7. 

M Ibid, Schedules 4-7. 

37 Tr. 1: 29. Mr. Maher developed a growth 
factor solely as a function of retained earn¬ 
ings. Exhibit No 2. Schedule 15. 

u 9% x 95% 4 - 4.75% to 5.25% = 13.25% to 
13.75%. 

n Exhibit No. 2. Schedule 16. 


centrates on the alleged unreliability 
of Staff witness Mr. Reed’s study. 
Aside from a number of minor errors 
and alleged misstatements, the major 
issue raised by Hampshire concerns 
Mr. Reed’s choices for the nine compa¬ 
rable companies used in his analysis. 
(A full description of Mr. Reed’s study 
appears under the next heading.) The 
selection of these nine companies was 
purportedly on the basis of their com¬ 
parable bond ratings and scale of oper¬ 
ating revenues (Tr. 1: 64). Yet Hamp¬ 
shire asserts that one of the compa¬ 
nies on Mr. Reed’s list—Columbia Gas 
System—is a holding company which 
has no operating revenues. Hampshire 
moreover alleges that there are at 
least five other gas distribution com¬ 
panies 30 which come within the range 
of operating revenues and bond rat¬ 
ings used by Mr. Reed. 

C. BRIEF OPPOSING EXCEPTIONS 

The Staff supports the Judge’s con¬ 
clusion that a 12.0 percent return on 
equity is fully supported by the record 
in this case. In defense of the Initial 
Decision, the Staff reviews the rate of 
return study prepared by its witness 
Mr. Reed, who recommended a 12.0 
percent return on equity. 

The Staff begins by quoting pas¬ 
sages from Hope, Bluefield, and Union 
Electric (supra) in support of the com¬ 
parable earnings test employed by Mr. 
Reed (Tr. 1: 56). 

Mr. Reed described the operations of 
WGL and made a judgment of its 
future prospects and attendant busi¬ 
ness and financial risks (Tr. 1: 57-63). 
He then compared WGL to companies 
in the same industry (Tr. 1: 64-65) and 
to other industrial groupings (Tr. 1: 
63-64). Mr. Reed used the period from 
1969 to 1973 for purposes of these 
comparisons, on the premise that this 
period reflects the effects of highly 
variable inflationary and interest rates 
and is suggestive of the near term 
future (Tr. 1: 63). For purposes of his 
comparison of WGL with other gas 
companies, Mr. Reed selected nine 
companies on the basis of similarity of 
bond ratings (AA to BBB) and operat¬ 
ing revenues. 31 

The witness first compared the busi¬ 
ness risk of WGL to that of the com¬ 
parable companies. According to Mr. 
Reed, business risk is measured by the 
level and variability over time of earn¬ 
ings before interest but after income 
taxes (Tr. 1: 64). Thus, a company’s 
business risk is higher if its earnings 
before interest become more variable 
(Tr. 1: 64). The Staff summarized Mr. 
Reed’s analysis of WGL’s business risk 
as follows: 32 


30 Hampshire names Indiana Gas Co., East 
Ohio Gas Co., Peoples Natural Gas Co- 
Houston Natural Gas Corp., and Michigan 
Consolidated Gas Co. 

31 Exhibit No. 6. p. 6. 

“Brief Opposing Exceptions, p. 10. 
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In Witness Reed’s judgment. Wash¬ 
ington Gas* future business risk is less 
than that for the comparable compa¬ 
nies (Tr. 64). Witness Reed noted that 
Washington Gas* rate of growth of 
earnings before interest was 4.3% as 
compared to 8.6% for the comparable 
companies (Tr. 64). Staff Witness 
Reed also noted the slow increase of 
only 4.1% in Washington Gas' gas 
sendout from 1970 to 1974 (Tr. 69). 
These indicators of a possibly higher 
business risk were, in Witness Reed’s 
judgment, substantially offset, howev¬ 
er. by the fact that Washington Gas 
sells mainly to residential customers 
and, therefore, will not be curtailed to 
the extent of other gas companies (Tr. 
64). Of the 555.514 gas meters in use In 
Washington Gas’ system as of Decem¬ 
ber 31. 1974, 91.4% were residential. 
(Tr. 58-59) and of total sendout. 52.8% 
was consumed by residential custom¬ 
ers (Tr. 59). Given the priority of serv¬ 
ice categories established by the Com¬ 
mission for use during curtailment 18 
CFR Section 2.78, Washington Gas 
will fare well in periods of curtailment. 

Mr. Reed then turned to a compari¬ 
son of the financial risks faced by 
WGL and by the comparable compa¬ 
nies. According to the witness, finan¬ 
cial risk is measured by observing the 
level and variability over time of earn¬ 
ings available to common shareholders 
and by the likelihood of insolvency 
(Tr. 1: 65). Mr. Reed concluded that fi¬ 
nancial risk was somewhat higher for 
WGL than for the comparable compa¬ 
nies. He noted that in 1973 WGL’s 
common equity ratio was 37.7 percent, 
compared to 39.1 percent for the com¬ 
parable companies. Also, from 1969 to 
1973 WGL’s after-tax interest cover¬ 
age was consistently lower than that 
of the comparable companies; in 1973 
it was 1.98, compared to 2.43 for the 
comparable companies (Tr. 1: 65). 

The witness also compared WGL to 
other industrial groupings. WGL’s 
earned returns on average common 
equity ranged between 11.72 percent 
in 1969 and 7.63 percent in 1973 (Tr. 1: 
63). Mr. Reed judged this record to be 


generally unfavorable when compared 
with returns on average common 
equity for the following industrial 
groupings during the same period: 

S&P 425 Industrials—10.4%-14.7% 

Moody's 12 Industrials—10.5%-15.1% 
Moody's 24 UtiUties-10.6%-11.7% 

FPC Class A&B Electrics-H.5%-12.2% 

FPC Class A&B Pipelines—12.5%-15.0% 

Mr. Reed concluded, however, that 
WGL’s overall risk is less than that of 
the nonregulated industries, because 
WGL had a price-earnings ratio which, 
from 1969 to 1973, ranged between 
15.2 and 8.6 (Tr. 1’/ 64). The witness 
noted that such ratios compared favor¬ 
ably with the price-earnings ratios 
from 1969 to 1973 of other industrial 
groupings, which were as follows: 

S&P 425 Industrials—13.4 to 18.0 
Moody's 125 Industrials—13.7 to 18.2 
Moody’s 24 Utilities—9.4 to 13.7 
FPC Class A&B Pipelines—9.0 to 12.4 

In summary, from his comparable 
earnings study Mr. Reed concluded 
that WGL’s overall risk is slightly 
greater than that of the comparable 
natural gas companies, but is less than 
that of non-regulated industrial con¬ 
cerns (Tr. 1: 65). His recommended 
return on equity of 12.0 percent would. 
It is claimed, generate an after-tax in¬ 
terest coverage of 2.35. 

The Staff attacks the rate of return 
study *bf Hampshire’s witness Mr. 
Maher for reliance solely on the dis¬ 
counted cash flow (DCF) method. The 
Staff’s argument is, in essence, that 
the DCF method is no better than the 
numbers which are plugged into its 
equation. The derivation of these 
numbers, however, is the product of 
some implicit assumptions which, ac¬ 
cording to the Staff, lack evidentiary 
support in this proceeding. 

D. DISCUSSION 

Hampshire is a wholly-owned subsid¬ 
iary of WGL. The parties agree that 
the proper capital structure to use in 
determining the return on equity in 
this proceeding is that of WGL. This 
capitalization, stipulated to by the 
parties, is as follows (TR. 1: 160): 


Washington Gas Light Co. (Consolidated ).* 3 March 31,1975. Pro Forma 



Amounts 
(in millions) 

Percent 

Cost 

(percent) 

Weighted 

cost 

(percent) 

Long-Term Debt . . 

0 

52 08 

a QA 


Preferred Stock. 

. 49 7 

12.56 

O. W 

a ca 

3.59 

.82 

Common Eouity.. 

. . . . *140.0 

35 Ifi 

O .SHI 






Total. .. . . ... 

. . . 395.7 

100.00 . 




, owns ® cven subsidiaries: Hampshire: Shenandoah Gas Company and Frederick Gas Company 

1 distribution companies): Crab Run Gas Company (exploration for natural gas and oil In Virginia Oklaho¬ 
ma and Louisiana): City Homes Inc., Rock Creek properties, and Brandy wood Estates Inc. (real estate de¬ 
velopment concerns). 

. * 4 Includes issuance of $40 million of First Mortgage Bonds and 400.000 shares of serial preferred stock 

fn June 1975. as well as retirement of $20 million of First Mortgage Bonds in July 1975. 

“Long-term debt amount from prospectus. 

“ Excludes undistributed earnings of subsidiaries. 


WGL is principally engaged in the 
purchase* distribution, and sale of nat¬ 
ural gas at retail in Metropolitan 
Washington, including the District of 
Columbia and adjacent areas in Mary¬ 
land and Virginia. During 1974, 93 per¬ 
cent of WGL’s gas sales were to resi¬ 
dential and small commercial users 
(Tr. 1: 58). 

The witnesses in this proceeding 
have concentrated on presenting data 
which give us a reading of the risks 
which the entire WGL system faces 
and of how WGL’s risks compare with 
those faced by other utility companies 
and by different industrial concerns. It 
must be borne in mind that the rate of 
return to be fixed in this proceeding 
should be designed to reflect the risk 
of operating but one part of WGL’s 
total operations: the Hampshire gas 
storage plant. Although WGL’s overall 
capitalization may be used to calculate 
the return for one of WGL’s subsidiar¬ 
ies, 47 the risks attending the various 
subsidiaries will vary. Accordingly. 
WGL will not expect to earn the same 
rate of return on them all. 

It appears from the record evidence 
that the risks involved in operating 
Hampshire are relatively low. For one 
thing, Hampshire collects rates under 
a cost of service tariff, which protects 
it against undercollection. Moreover, 
Hampshire’s operation Involves only a 
storage service; Hampshire is not in¬ 
volved in the acquisition and transpor¬ 
tation of the gas it stores. Thirdly, the 
depreciation rate allowed in this pro¬ 
ceedings (see infra, pp. 23-27) has 
been calculated to recover the plant 
investment over the remaining eco¬ 
nomic (as opposed to physical) life of 
the facilities. 

In light of the above discussion and 
based on our analysis of the record as 
a whole, we conclude that a 12 percent 
return on equity for Hampshire falls 
within the zone which is just and rea¬ 
sonable. Although we do not subscribe 
to all of the Judge’s rationale for se¬ 
lecting 12 percent, we believe this rate 
is appropriate for an enterprise as 
sheltered from major risks as is Hamp¬ 
shire. The Initial Decision’s rate of 
return of 12 percent on common 
equity, resulting in an overall rate of 
return of 8.66 percent, is affirmed. We 
recognize that the record in this pro¬ 
ceeding is stale and that changes may 
have occurred in the intervening years 
relative to capital structure and the 


” We moreover find it In the public inter¬ 
est to accept the use of WGL's capitaliza¬ 
tion in order to conclude this proceeding. In 
so doing we have considered, among other 
things, the staleness of the record, the 
amount of dollars involved, and the conse¬ 
quent Inadvisability of remanding the pro¬ 
ceeding for the purpose of obtaining a more 
fully developed record. 
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cost of financing. However, the burden 
is upon the company to make filings 
where circumstances or costs change 
to the detriment of the company. 

in. Depreciation 

A. INITIAL DECISION 

The Initial Decision adopted the 
Staffs recommended 4.2 percent de¬ 
preciation rate for Hampshire’s under¬ 
ground storage facilities and described 
t»he underlying analyst performed by 
Staff witness Mr. Adams. Mr. Adams 
computed the 4.2 percent rate from a 
23.4 year average remaining service 
life derived by truncating the compos¬ 
ite survivor curve 3 * for Hampshire’s 
facilities at the year 2000. which he re¬ 
gards as the minimum date at which 
gas will still be available to WGL and 
Hampshire (Tr. 1: 78). 19 Hampshire 
does not dispute Mr. Adams’ projec¬ 
tion of the remaining physical life of 
its plant but takes issue with his esti¬ 
mate for its remaining economic life. 

The Judge rejected as too specula¬ 
tive Hampshire’s argument that a 20 
year economic life span (producing a 5 
percent depreciation rate) is proper 
because the addition of supplemental 
peak-shaving facilities—LNG. SNG or 
propane air—may cause Hampshire’s 
function as a storage facility to 
become prematurely obsolete. The 
Judge also refused to consider the de¬ 
preciation rate recommended by the 
Commission Staff for the under¬ 
ground storage plant of Columbia Gas 
Transmission Company (t^ie pipeline 
supplier of the gas stored by Hamp¬ 
shire) in Docket No. RP74-82, on the 
ground that the testimony in the Co¬ 
lumbia Gas case was not introduced In 
the instant proceeding. As of the date 
Judge Howe’s Initial Decision herein 
was issued, a settlement proposal in 
Docket No. RP74-82 was before the 
Commission for consideration. 

The Judge did not merely adopt the 
Staffs recommendation of a 4.2 per- 


"The composite survivor curve averages 
the remaining physical lives of the different 
components of Hampshire’s underground 
storage facility, which vary according to 
length of time already in service and innate 
durability (Tr. 1: 73-74). Mr. Adams includ¬ 
ed in his recommended rate an increment to 
recoup the plant investment which Hamp¬ 
shire estimates will be added during the 
years 1975 through 1977 (Tr. L* 77). 

"The Judge’s discussion of Mr. Adams' 
methodology (Initial Decision, mimeo pp. 9- 
10) suggests that the Judge believed this 
23.4-year remaining service of life to be syn¬ 
onymous with the plant’s remaining physi¬ 
cal life. This is not the case (Tr. 2: 254). Mr. 
Adams used the 26-year period from 1974 
through 2000 as the minimum economic life 
of Hampshire's facilities. As the remaining 
physical life of some components of the 
plant will end before that date, the compos¬ 
ite remaining service life of the plant works 
out to be 23.4 years <Tr. 1: 76). 


cent depredation rate, however. He 
also designed a one-time depreciation 
rate adjustment whereby Hampshire's 
remaining economic life would track 
the remaining eonomic life of its sup¬ 
plier, Columbia Gas. This adjustment 
was not discussed during the hearing. 
The Judge's adjustment provides t hat. 
If and when the Cornir^ion finds 
that the remaining economic life of 
Columbia Gas’ faciiiUea supplying gas 
to Hampshire 40 is shorter than tliat 
projected for Hampshircs plant. 
Hampshire's cost of seivice should be 
allowed to escalate to reflect an in¬ 
creased depreciation rate derived from 
Hampshire’s remaining economic life 
as truncated to match that of Colum¬ 
bia Gas. The resulting depreciation 
rate could even exceed the 5 percent 
requested by Hampshire, so long as It 
would not result in a cost of service 
higher than the total sought herein by 
the Company, which is based on a 5 
percent depreciation Tate and a 13.7 
percent rate of return on equity. 
Above this level, a new filing would be 
required. 

B. BRIEFS ON EXCEPTIONS 

In its brief on exceptions Hampshire 
does not dispute the Judge’s conclu¬ 
sion that the record in this proceeding 
does not support the Company’s con¬ 
tention that its facilities will Experi¬ 
ence a remaining economic life shorter 
than their remaining service life as 
calculated by the Staff. Hampshire 
directs its comments instead to the 
Judge’s depreciation rate “escalator” 
provision. 

Hampshire states that the record 
shows Hampshire’s underground stor¬ 
age facilities are located in the same 
general area as the underground stor¬ 
age facilities of Columbia Gas. Hamp¬ 
shire’s facilities are “minute in size” in 
comparison to those of Columbia Gas. 
It therefore follows, according to the 
Company, that the remaining econom¬ 
ic life of Hampshire’s facilities will be 
no greater than that of Columbia Gas* 
comparable facilities. 

In lieu of the Presiding Judge’s 
“vague and obscure” conditions for es¬ 
calating Hampshire’s depreciation rate 
to coordinate with this Commission’s 
determination of the remaining eco¬ 
nomic life of the Columbia Gas facili¬ 
ties which are supplying gas to Hamp¬ 
shire, the Company proposes that we 
simply prescribe for Hampshire a rate 
of no less than 4.65 percent. The Com¬ 
pany alleges this is the depreciation 


"The Judge found that the prospect of 
Hampshire receiving gas from any supplier 
other than Columbia Gas was so speculative 
as to have no place in determining the de¬ 
preciation rale for Hampshire’s facilities at 
the current time (Initial Decision, mimeo p. 
8 ). 


rate for underground storage plant 
used in the settlement of Columbia 
Gas* rate filing in Docket No. RP74- 
82, which was approved by Commis¬ 
sion order dated March 19, 1976. 

The Staff focuses on the Judge’s jus¬ 
tification for fashioning the rate exca- 
lator (Initial Decision, mimeo p. 10): 

If it should be established that Co 
lumbia Gas’ supplies are so short lived 
as to require a depreciation of the 
facilities it uses to supply Washington 
and Hampshire over a shorter remain¬ 
ing life than their remaining physical 
life, it would follow that the Hamp¬ 
shire facility should also be depreciat¬ 
ed over that shorter remaining life. 

According to the Staff, fidelity to the 
Judge’s reasoning requires that no es¬ 
calation of Hampshire’s depreciation 
rate shall occur without a specific 
finding by the Commission that, be¬ 
cause of the exhaustion of gas sup¬ 
plies. the remaining economic life of 
Columbia Gas’ system will end before 
the year 2000 (the minimum economic 
life as calculated by the Staff). The 
Staff asserts that no such specific 
finding exists and that without such 
finding it would be improper to apply 
Columbia Gas* remaining economic 
life (assuming a figure were available) 
to Hampshire’s plant. 

The Staff notes, moreover, that 
there is no current Commission deter¬ 
mination of the remaining service life 
of Columbia Gas’ system. By order 
Issued March 19, 1976. the Commission 
approved a settlement of all of Colum¬ 
bia Gas’ cost of service items in Docket 
No. RP74-82. 41 The order made no 
mention of either a depreciation rate 
or a remaining life for Columbia Gas’ 
facilities. Even if the settlement had 
specified a depreciation rate, the Staff 
points out that, according to the terms 
of the agreement, the settlement is 
“merely a compromise, establishing no 
finding precedent and not requiring 
agreement of any party to the treat¬ 
ment of any particular item.” 43 

The second part of the Staffs argu¬ 
ment against a depreciation escalator 
clause is that no finding regarding Co¬ 
lumbia Gas 1 remaining service life Is in 
fact needed. The Staff asserts that the 
record evidence in this proceeding 
amply supports a conclusion that the 
Hampshire facility will be economical¬ 
ly viable for the full 23.4 years project¬ 
ed for its average remaining service 
life. 

The Staff summarizes the testimony 
of its witness Mr. Adams, who conclud¬ 
ed that, by current estimates, Colum¬ 
bia Gas will have a deiiverability in 
the year 2000 equal to approximately 


41 Columbia Gulf Transmission Corp. and 
Columbia Gas Transmission Corp., Docket 
Nos. RP74-81 and RP74-82. 

42 Ibid., mimeo p. 4. 
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44 percent of the 1974 level of 1.351 
Bcf (Tr. 1: 80; Exhibit No. 7, Schedules 
6-7). This conclusion was based on 
conservative studies of the years of re¬ 
maining natural gas production in the 
lower 48 states, excluding imports and 
non-traditional sources such as LNG, 
coal gas or reformer gas (Tr. 1: 78-79). 
In addition, Mr. Adams took into con¬ 
sideration anticipated long-range gas 
availability from non-traditional 
sources, of which he testified Colum¬ 
bia Gas is a leading developer (Tr. 1: 
79-80). 

C. BRIEF OPPOSING EXCEPTIONS 

The Staff repeats the remarks in its 
brief on exceptions that the settle¬ 
ment depreciation rate for Columbia 
Gas in Docket No. RP74-82 establishes 
no “finding precedent’* * and is irrele¬ 
vant to a determination of Hamp¬ 
shire’s rate. 

The Staff also raises a technical ob¬ 
jection to the position Hampshire 
takes in its brief on exceptions. Hamp¬ 
shire requests a depreciation rate of 
4.65 percent, w r hich it alleges was the 
settlement rate used for underground 
storage facilities in Columbia Gas* 
Docket No. RP 74-82. The Staff notes 
that, even if the Commission had 
made an explicit determination that 
the proper rate is 4.65 percent, it does 
not necessarily follow that Hamp¬ 
shire’s rate should become 4.65 per¬ 
cent. The Initial Decision found that 
it is Columbia Gas* remaining service 
life which controls Hampshire’s re¬ 
maining service life. Hampshire’s rate 
will then be derived by applying the 
remaining service life to net undepre¬ 
ciated plant. Since the facilities of Co¬ 
lumbia Gas and Hampshire may be of 
different types and ages, it cannot be 
assumed that the same composite rate 
will apply. 

D. DISCUSSION 

No party to this proceeding excepts 
to the Judge’s finding that, based on 
the record evidence, the Staff’s com¬ 
putation of a 4.2 percent depreciation 
rate for Hampshire’s facilities is 
proper. Exceptions were confined to 
the Judge’s depreciation escalator pro¬ 
vision. After reviewing the record, we 
conclude that the finding of the Initial 
Decision is reasonable, is supported by 
the weight of the evidence, and com¬ 
plies with the standards set forth in 
Memphis Light , Gas and Water Divi¬ 
sion v. Federal Power Commission . 43 

• • • • • 


n 504 P. 2d 225 (D.C. Cir. 1974). The court 
in Memphis held: 

* * * the Commission must make affirma¬ 
tive findings that the exhaustion of natural 
resources has caused the useful life of this 
particular property to be reduced to the 
extent that physical life (of less expense to 
consumers) is no longer an appropriate 
measure of useful life. 


The Judge’s creation of a one-time 
depreciation adjustment, how r ever, 
poses serious questions which were not 
a subject of the hearing. The Judge is 
apparently working from the funda¬ 
mental principle that when Columbia 
Gas no longer has any gas to trans¬ 
port, Hampshire will no longer have 
any gas to store. 44 In this sense Hamp¬ 
shire’s remaining economic life is in¬ 
disputably linked to Columbia Gas’ re¬ 
maining economic life (assuming that 
Columbia Gas remains Hampshire’s 
sole supplier). 

Earlier in his discussion (Initial De¬ 
cision, mimeo p. 9) the Judge pointed 
out that in Docket No. RP73-86 “the 
Commission decision approved higher 
depreciation rates [for Columbia Gas] 
because of waning gas supplies . . . 
thus demonstrating its full awareness 
of the potential supply shortage effect 
on the depreciation rate.** The Judge 
noted that the evidence on the re¬ 
maining economic life of Columbia 
Gas’ facilities which w r as presented in 
the instant proceeding is more recent 
than that which was available in 
Docket No. RP3-86. Recognizing that 
a system’s gas supply picture will vary 
over time, the Judge proposes a one¬ 
time depreciation adjustment for 
Hampshire so that the remaining eco¬ 
nomic life on which its depreciation 
rate is computed may track the newest 
Commission determination of Colum¬ 
bia Gas’ remaining economic life. 

We do not think it appropriate in 
this case (even as a one-time adjust¬ 
ment) to tie the depreciation rate cal¬ 
culation of one company in one docket 
to the remaining service life determi¬ 
nation of another company in another 
docket, even though the latter may be 
the sole supplier to the former. Each 
utility company should make an anal¬ 
ysis of all the factors which contribute 
to its facility’s loss in service value. Of 
these factors, the exhaustion of natu¬ 
ral resources is but one. 45 In a subse- 


44 In describing the adjustment provision 
(Initial Decision, mimeo p. 10), the Judge 
keys Hampshire's remaining economic life 
to the remaining economic life of “the facu¬ 
lties [Columbia Gas] uses to supply Wash¬ 
ington and Hampshire." This is the only de¬ 
scription he gives of the pertinent Columbia 
Gas facilities, and it is repeated three times. 
While the description is rather indefinite, in 
the context of the Judge’s entire discussion 
it can reasonably be intrepreted to refer to 
Columbia Gas’ entire system. 

15 Pursuant to Section 9 of the Natural 
Gas Act, the Commission had adopted and 
published a Uniform System of Accounts 
for Natural Gas Companies which defines 
depreciation as: 

The loss in service value not restored by 
current maintenance, incurred in connec¬ 
tion with the consumption or prospective re¬ 
tirement of gas plant in the course of serv¬ 
ice from causes which are known to be in 
current operation and against which the 
utility is not protected by insurance. Among 
the causes to be given consideration are 
wear and tear, decay, action of the ele- 


quent proceeding Hampshire may for 
example submit evidence which proves 
that the addition to WGL’s system of 
an LNG facility will render the Hamp¬ 
shire storage plant obsolete even 
before its supply of gas from Columbia 
Gas is projected to end. Alternatively, 
WGL may procure new sources of 
supply which are not anticipated 
today. For these reasons, we regard it 
as an unsound practice to permit 
Hampshire’s depreciation rate to be 
dictated by a Commission determina¬ 
tion, in a different docket, of Colum¬ 
bia Gas’ remaining economic life. It is 
of course even less logical for Hamp¬ 
shire’s rate to be dictated by a depreci¬ 
ation rate which was not the Commis¬ 
sion’s finding on the merits but was 
merely part of a dollar settlement. 

The 4.65 percent depreciation rate 
which Hampshire requests in its brief 
on exceptions has no support in the 
record and bears no logical relation¬ 
ship to the Judge’s escalation provi¬ 
sion. 4.65 percent was allegedly 4i the 
settlement depreciation rate for Co¬ 
lumbia Gas' underground storage 
facilities in Docket No. RP74-82. As 
has been said, a plant depreciation 
rate which was not determined on the 
merits but was part of a dollar settle¬ 
ment should not be relied upon to dic¬ 
tate the remaining service life of an¬ 
other company’s plant. The settlement 
document in Docket No. RP74-82 typi¬ 
cally states that the settlement is 
“merely a compromise, establishing no 
finding precedent and not requiring 
agreement of any party to the treat¬ 
ment of any particular item.” 47 

Hampshire’s request for the 4.65 
percent rate abandons the reasoning 
behind the Judge’s escalation provi¬ 
sion. The Judge sought to tie the re¬ 
maining economic life underlying 
Hampshire's depreciation rate to the 
Commission’s determination of a re¬ 
maining economic life for Columbia 
Gas’ facilities supplying gas to Hamp¬ 
shire. Instead, Hampshire wants to 
adopt a settlement rate which is appli¬ 
cable to only the underground storage 
facilities of Columbia Gas. 

It was not the Judge’s intention that 
Hampshire’s remaining life should 
track the remaining service life of Co¬ 
lumbia Gas’ underground storage 
plants only. The relationship between 
the composite average remaining serv¬ 
ice life of Columbia Gas’ underground 
storage facilities and the remaining 
economic life of Columbia Gas’ system 


ments, inadequacy, obsolescence, changes in 
the art, changes in demand and require¬ 
ments of public authorities, and, in the case 
of natural gas companies, the exhaustion of 
natural resources. (18 CFR Part 201, Defini¬ 
tions. 11B.) 

* The Commission’s order accepting the 
settlement in Docket No. RP74-82, issued 
March 19. 1976. made no reference to the 
depreciation rate or a remaining service life. 

47 Ibid., mimeo p. 4. 
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as a whole has not been conclusively 
demonstrated on this record. 48 

Even if we assume that Hampshire’s 
underground storage facility is phys¬ 
ically comparable to the numerous un¬ 
derground storage plants on Columbia 
Gas* system (Tr. 1: 75, 172; 2: 261), 
their respective depreciation rates 
may have nothing in common but 
their underlying survivor curves (Tr. 1: 
75-76). If we in addition hypothesize 
that the rates for both companies’ un¬ 
derground storage plants should be 
computed over an identical remaining 
life (with the same cutoff date), the 
rates would still not be identical. A de¬ 
preciation rate is derived by dividing 
an average remaining life into net un¬ 
depreciated plant. Because the facili¬ 
ties owned by the two companies are 
of different ages, 49 they will have dif¬ 
ferent composite average remaining 
lives. 50 

For all of the above reasons, we shall 
reverse the Initial Decision in this pro¬ 
ceeding to the extent that we shall 
reject the depreciation rate escalation 
provision fashioned by the Judge. 

The Commission finds: 

(1) Consistent with the discussion in 
this order the Initial Decision issued 
in this proceeding on March 26, 1976, 
should be affirmed, except as modi¬ 
fied. 

(2) Applicant should be required to 
refund to its jurisdictional customers 
any amounts reflecting the difference 
between its proposed rates and the 
rates required to be filed by this order. 

The Commission orders: 

(A) Consistent with the discussion in 
this order, the Initial Decision issued 
herein on March 26, 1976, is hereby af¬ 
firmed, except for the depreciation 
rate escalation clause. 

(B) Within 60 days of the issuance of 
this order Hampshire shall file a re¬ 
vised cost of service and any necessary 
amendments to its rate schedules in 
lieu of those at issue herein, in accord¬ 
ance with the findings and conclusions 
in this decision, for the period begin¬ 
ning on October 31. 1975, subject to 
the approval of the Commission. 

(C) Within 30 days of the Commis¬ 
sion’s approval of Hampshire’s substi- 


“Tr. 1: 81-82, 187-193; Tr. 2: 260-261, 273- 
277. 

“Operations at Hampshire’s plant began 
in 1971 (Tr. 1: 72). Most of Columbia Gas’ 
underground storage facilities are older (Tr. 
1: 74-75). 

40 Each component of an underground 
storage facility has a different average 
physical life. For example, well equipment 
generally has a longer service life than does 
compressor station equipment. Survivor 
curves trace the retirement patterns, based 
on past experience, of physical property. 
Using survivor curves in conjunction with a 
particular service life termination date, one 
can calculate the average remaining life of 
each component and consequently the com¬ 
posite average remaining life of the entire 
facility (Tr. 1: 73-74). 


tute tariff sheets in accordance with 
Paragraph (B) above. Hampshire shall 
refund to its customers for the period 
from October 31, 1975, all amounts, if 
any, collected in excess of those which 
would have been payable under the 
rates and charges approved in accord¬ 
ance with Paragraph (B) above, to¬ 
gether with interest at a rate of nine 
percent per annum from the date of 
payment to Hampshire to the date of 
refund. 

(D) Within 15 days after refunds 
have been made Hampshire shall file 
with the Commission a compliance 
report showing monthly billing deter¬ 
minants and revenues under prior, 
present and adjudicated rates, month¬ 
ly adjudicated rate increase, monthly 
rate refund, and the monthly interest 
computation, together with a sum¬ 
mary of such information for the total 
refund period. A copy of such report 
shall also be furnished to each state 
commission within whose jurisdiction 
the wholesale customer distributes 
and sells natural gas at retail. 

By the Commission. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 79-9670 Filed 3-29-79; 8:45 am] 


[6450-01-M] 

(Docket No. ER79-235] 

THE IDAHO POWER CO. 

Filing 

March 20. 1979. 

Take notice that on March 2, 1979, 
the Idaho Power Company tendered 
for filing in compliance with the Fed¬ 
eral Energy Regulatory Commission’s 
Order of October 7, 1978, a summary 
of sales made under the Company’s 1st 
Revised FERC Electric Tariff, Volume 
No. 1 (Supersedes Original Volume No. 
1) during January, 1979, along with 
cost justification for the rate charged. 
Also tendered were copies of executed 
Service Agreements between the Com¬ 
pany and Pacific Power & Light Com¬ 
pany and The Washington Water 
Power Company. 

Any person desiring to be heard or 
to protest said filing should file a pro¬ 
test with the Federal Energy Regula¬ 
tory Commission, 825 North Capitol 
Street, N.E., Washington, D.C. 20426, 
in accordance with Sections 1.8 and 
1.10 of the Commission’s Rules of 
Practice and Procedure (18 CFR 1.8, 
1.10). All such petitions or protests 
should be filed on or before April 2. 
1979. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but 
will not serve to make protestants par¬ 
ties to the proceeding. Copies of this 


filing are on file with the Commission 
and are available for public inspection. 

Kenneth F. Plumb. 

Secretary. 

CFR Doc. 79-9671 Filed 3-29-79; 8:45 am] 


[6450-01-M] 

(Docket No. ES79-32] 

IOWA PUBLIC SERVICE CO. 

Application 

March 20, 1979. 

Take notice that on March 8, 1979, 
Iowa Public Service Company (the 
“Company”) filed an application seek¬ 
ing an order pursuant to Section 204 
of the Federal Power Act authorizing 
the issuance of (a) up to 50,000 shares 
of Common Stock (par value $5 per 
share) in connection with the Compa¬ 
ny’s Dividend Reinvestment and Stock 
Purchase Plan, and (b) up to 30,000 
shares of Common Stock (par value $5 
per share), in connection with the op¬ 
eration of the Employees’ Stock Own¬ 
ership Plan of Iowa Public Service 
Company and Participating Subsidiar¬ 
ies, as amended (the “ESOP”) and the 
related Employees’ Stock Ownership 
Trust of Iowa Public Service Company 
and Participating Subsidiaries, as 
amended (the “Trust”). The Company 
is incorporated under the laws of the 
State of Iowa, with its principal busi¬ 
ness office in Sioux City, Iowa, and is 
engaged in the electric utility business 
in northwestern, north central and 
east central Iowa and a few small com¬ 
munities in South Dakota. 

The Company proposes to use the 
proceeds from the issuance of the 
Common Stock to secure funds for 
construction purposes, to reduce 
short-term loans incurred and to be in¬ 
curred prior to the sales of the 
Common Stock to secure funds for 
construction purposes or for other 
lawful corporate purposes. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
April 9. 1979. file with the Federal 
Energy Regulatory Commission, 
Washington, D.C. 20426, petitions or 
protests in accordance with the re¬ 
quirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 1.8 
or 1.10). All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to 
be taken but will not serve to make 
the protestants parties to the proceed¬ 
ing. Persons wishing to become parties 
to a proceeding or to participate as a 
party in any hearing therein must file 
petitions to intervene in accordance 
with the Commission’s Rules. The ap¬ 
plication is on file with the Commis- 
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sion and available for public inspec¬ 
tion. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 79-9672 Filed 3-29-79; 8:45 am] 


[6450-01-M] 

[Docket No. ER79-231] 

KANSAS CITY POWER & LIGHT CO. 
Proposed Tariff Change 

March 20, 1979. 

Take notice that on March 5, 1979, 
Kansas City Power & Light Company 
(KCPL) tendered for filing proposed 
changes in the Reserve Equalization 
and Standard Sendee Charges includ¬ 
ed in the General Participation Agree¬ 
ment. 

KCPL states that the following are 
presently Participants under the Gen¬ 
eral Participation Agreement with the 
following FPC Rate Schedule Num¬ 
bers: 

Kansas City Power & Light Company, 
Rate Schedule FPC No. 32. 

Missouri Public Sendee Company, 
Rate Schedule FTC No. 8. 

The Empire District Electric Compa¬ 
ny, Rate Schedule FPC No. 73. 
Kansas Gas & Electric Company. Rate 
Schedule FPC No. 94. 

The Kansas Power & Light Company, 
Rate Schedule FPC No. 7. 

Central Telephone & Utilities Corp., 
Rate Schedule FPC No. 53. 

Central Kansas Power Company, Inc., 
Rate Schedule FPC No. 2. 

Sunflower Electric Cooperative, Inc. 

KCPL states that the purpose of the 
filing is to adjust the charges which 
were originally established in 1975 for 
the changes in costs which have since 
occurred. 

KCPL requests an effective date of 
December 31, 1978, for the proposed 
changes. 

KCPL states that the other Partici¬ 
pants under the General Participation 
Agreement except Sunflower Electric 
Cooperative, Inc. filed certificates of 
concurrence to the proposed changes 
with KCPL’s submittal. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission. 825 North Capitol Street NE., 
Washington. D.C. 20426. in accordance 
with Sections 1.8 and 1.10 of the Com¬ 
mission’s Rules of Practice and FToce- 
dure (18 CFT 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before April 2. 1979. 

Protests will be considered by the 
Commission in determining the appro¬ 
priate action to be taken, but will not 
serve to make protestants parties to 
the proceeding. Any person wishing to 
become a party must file a petition to 


intervene. Copies of this application 
are on file with the Commission and 
are available for public inspection. 

Kenneth F. F*lumb, 
Secretary. 

[FR Doc. 79-9673 Filed 3-29-79; 8:45 am] 


[6450-01-M] 

[Docket No. RP75-98) 

McCulloch interstate gas co. 

Notic# of Petition for Order Compelling 

Revised Refund Report 

March 20, 1979. 

Take notice that on January 16, 1979 
Colorado Interstate Gas Company 
(CIG), an intervenor in the proceeding 
in the referenced docket, petitioned 
pursuant to § 1.7 of the Commission’s 
Rules of Practice and FTocedure for an 
order of the Commission compelling 
McCulloch Interstate Gas Company 
(McCulloch) to file with the Comission 
a revised refund report and tariff 
sheets and to make timely refund ac¬ 
cording thereto. 

CIG contends that the tariff sheets 
and refund report filed in this docket 
on October 3. 1978 are inconsistent 
with the Commission’s order in this 
docket dated September 5, 1978, and 
states that an additional refund is due 
it from McCulloch. CIG states that 
the basic difference between CIG and 
McCulloch on this matter results from 
the recomputation of McCulloch’s 
total PL-1 rate effective November 1, 
1975. CIG states that while McCulloch 
adjusted its November 1, 1975 PL-1 
rate to reflect a 52.68* per MMBtu 
Base Tariff Rate in accordance with 
the Commission’s September 5, 1978 
order, McCulloch added to that 
amount a 13.12* per MMBtu cumula¬ 
tive adjustment. CIG contends that 
the 13.12* per MMBtu cumulative ad¬ 
justment is in excess of the appropri¬ 
ate cumulative adjustment calculation. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street, Wash¬ 
ington. D.C. 20426, in accordance with 
Sections 1.8 and 1.10 of the Commis¬ 
sion’s Rules of FTactice and FTocedure 
(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
April 13. 1979. Protests will be consid¬ 
ered by the Commission in determin¬ 
ing the appropriate action to be taken, 
but will not serve to make protestants 
parties to the proceeding. Any person 
wishing to become a party must file a 
petition to intervene. Copies of this 


filing are on file with the Commission 
and are available for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 79-9674 Filed 3-29-79; 8:45 am] 


[6450-01-M] 

[Docket No. ER79-239] 

OHIO POWER CO. 

Proposed Changes in Rates and Charges 

March 14, 1979. 

Take notice that American Electric 
Power Service Corporation (AEP) on 
March 6, 1979, tendered for filing on 
behalf of its affiliate, Ohio Power 
Company (Ohio Power), Modification 
No. 8 dated February 1, 1979 to the 
Facilities and Operating Agreement 
dated September 6. 1962 between Ohio 
Power Company and Duquesne Light 
Company, designated Ohio’s Rate 
Schedule FERC No. 33. 

AEP states that Section 1 of Modifi¬ 
cation No. 8 provides for an increase in 
the Demand Charge for Short Term 
Power from $0.60 to $0.70/kw-week 
and Section 2 provides for an increase 
in the transmission charge for third 
party Short Term Power transactions 
from $0.15 to $0.I75/kw-week. 

AEP further states that since the 
use of Short Term Power Service 
Schedule cannot be accurately esti¬ 
mated. it is impossible to estimate the 
increase in revenues resulting from 
the Modification. 

AEP indicates that Exhibit I which 
was included with the filing of this 
Modification, demonstrates that the 
increase in revenues, which would 
have resulted had the Modification 
been in effect during the twelve- 
month period ending December 1978, 
would have been $150,083.34 (i.e., from 
$3,354,544.70 to $3,504,628.04). 

AEP proposes an effective date of 
April 30, 1979, and therefore requests 
waiver of the Commission’s notice re¬ 
quirements. 

According to AEP copies of this 
filing w'ere served upon Duquesne 
Light Company, the Public Utilities 
Commission of Ohio and the Pennsyl¬ 
vania Public Utility Commission. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with Sections 1.8 and 1.10 of the Com¬ 
mission’s Rules of Practice and Proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before March 30, 1979. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make prot¬ 
estants parties to the proceeding. Any 
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person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 79-9675 Filed 3-29-79; 8:45 am] 


[ 6450-01-M] 

[Docket No. ER79-242] 

OHIO POWER CO. 

Proposed Agreement 

March 20, 1979. 

Take notice that American Electric 
Power Service Corporation (AEP) on 
March 8. 1979 tendered for filing on 
behalf of its affiliate, Ohio Pow’er 
Company (Ohio Power), Modification 
No. 10, dated March 1, 1979 to the Op¬ 
erating Agreement dated June 14, 1962 
between Ohio Power and The Cleve¬ 
land Electric Illuminating Company 
(Cleveland Electric), designated Ohio’s 
Rate Schedule FERC No. 31. 

AEP indicates that this Modification 
No. 10 provides that, for the purpose 
of conserving energy resources during 
extended fuel shortages Ohio Power 
or Cleveland Electric may arrange to 
obtain Conservation Energy from the 
other. When supplied, the charge for 
Conservation Energy generated on the 
supplying party’s will be 110% of the 
out-of-pocket replacement cost of gen¬ 
erating the energy, plus 5.00 mills per 
kilowatt-hour. The new Modification 
No. 10 also provides for a transmission 
service charge of 1.7 and 1.5 mills per 
kilowatt-hour for deliveries of Conser¬ 
vation Energy from systems intercon¬ 
nected with Ohio Power or Cleveland 
Electric respectively. 

Because the current uncertainty of 
fuel supplies and the possibility that 
transactions will be required immedi¬ 
ately under the proposed Modification 
No. 10. the parties have requested that 
the Commission waive its notice re¬ 
quirements and that the proposed 
Schedule become effective as soon as 
possible. Its stated termination date is 
April l, 1980. 

Copies of the filing were served upon 
The Cleveland Electric Illuminating 
Company and the Public Utilities 
Commission of Ohio, according to 
AEP. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy’ Regulatory Com¬ 
mission, 825 North Capitol Street, 
Washington, D.C. 20426. in accordance 
with Sections 1.8 and 1.10 of the Com¬ 
mission’s Rules of Practice and Proce¬ 
dure (18 CFR 1.8, 1.10). All such peti¬ 
tions or protests should be filed on or 
before April 2, 1979. Protests will be 


considered by the Commission in de¬ 
termining the appropriate action to be 
taken. Any person wishing to become 
a party must file a petition to inter¬ 
vene. Copies of this application are on 
file with the Commission and are 
available for public inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 79-9676 Filed 3-29-79 8:45 am] 


[ 6450-01-M] 

[Project No. 2751] 

OHIO POWER CO. 

Application for Liconso (Major) 

March 20. 1979. 

Take notice that on November 30. 
1978, the Ohio Power Company (Ap¬ 
plicant) filed an application under the 
Federal Power Act. 16 U.S.C. §§791a- 
825r, for a major license for the un¬ 
constructed Gallipolis Project No. 
2751. The project would be located on 
the Ohio River in Gallia County, Ohio 
and at the Corps of Engineers Gallipo¬ 
lis Locks and Dam. 

The Applicant proposes to install 
generating facilities in Gate Bay No. 8 
of the dam. The project facilities 
would include a powerhouse section 
about 215 feet long by 125 feet wide; 
(2) two horizontal Kaplan type bulb 
turbines each rated at approximately 
22.75 MW; (3) two direct coupled gen¬ 
erators each rated at 35,000 kVA at 
0.95 power factor; (4) a 50 MVA main 
transformer; (5) a 7.2 kV switchyard; 
(6) a 500 kVA reserve auxiliary trans¬ 
former; (7) a standby engine-gener¬ 
ator; (8) two hydraulic-type governors; 
(9) intake trash racks and a mobile 
trash rack; (10) intake and draft tube 
stop logs; (11) a 3.1 mile 69-kV trans¬ 
mission line; and (12) appurtenant 
facilities. The cost for the project is 
estimated by Applicant to be $106 mil¬ 
lion. 

As to recreational facilities, the Ap¬ 
plicant proposes to construct a fishing 
pier 700 feet downstream from the 
powerhouse and a parking lot. The Ap¬ 
plicant currently provides a boat 
launch facility in the Gallipolis navi¬ 
gation pool. 

The Applicant proposes to market 
the project power in its service area in 
Ohio. 

Anyone desiring to be heard or to 
make any protest about this applica¬ 
tion should file a petition to intervene 
or a protest with the Federal Energy 
Regulatory Commission, in accordance 
w ith the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure, 
18 CFR 1.8 or 1.10 (1977). In determin¬ 
ing the appropriate action to take, the 
Commission will consider all protests 
filed, but a person who merely files a 
protest does not become a party to the 


proceeding. To become a party, or to 
participate in any hearing, a person 
must file a petition to intervene in ac¬ 
cordance with the Commission’s 
Rules. Any protest or petition to inter¬ 
vene must be filed on or before May 
21. 1979. The Commission address is: 
825 N. Capitol Street, N.E., Washing¬ 
ton. D.C. 20426. 

The appplication is on file with the 
Commission and is available for public 
inspection. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 79-9677 Filed 3-29-79; 8:45 am] 


[6450-01-M] 

[Docket No. ER79-227] 

PACIFIC POWER & LIGHT CO. 

Proposed Extension of Term of Rote Schedule 

March 14. 1979. 

Take notice that Pacific Power & 
Light Company (Pacific) on March 2, 
1979, tendered for filing in accordance 
with Section 35.13 of the Commis¬ 
sion’s Regulations, a ten-year exten¬ 
sion of the rate schedule entitled 
Agreement for Hourly Coordination of 
the Projects on the Mid-Columbia 
River. 


Company FPC Rate 

Schedule 


Pacific Power & Light Company. 125 and 

supple¬ 
ments 1 and 
2 

The Washington Water Power Com- 91 
pany (Water Power). 

Puget Sound Power dr Light Com- 58 
pany (Puget). 

Portland General Electric Company 28 
(Portland General). 


Pacific requests waiver of the Com¬ 
mission’s notice requirements to 
permit this rate schedule to become 
effective July 1, 1977, which it claims 
is the date of commencement of serv¬ 
ice. 

Copies of the filing were supplied to 
Water Power, Puget, and Portland 
General. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission. 825 North Capitol Street. 
N.E., Washington, D.C. 20426, in ac¬ 
cordance with §§ 1.8 and 1.10 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8, 1.10). All such 
petitions or protests should be filed on 
or before March 26. 1979. Protests will 
be considered by the Commission in 
determining the appropriate action to 
be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
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must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection. ^ 

Kenneth F. Plumb, 
Secretary. 

CFR Doc. 79-9678 Filed 3-29-79: 8:45 am) 


[6450-01-M] 

[Docket No. ER79-236] 

PUBLIC SERVICE CO. OF INDIANA, INC. 

Proposed Tariff Change 

March 14. 1979. 

Take notice that Public Service 
Company of Indiana. Inc. (PSCI) on 
March 5, 1979, tendered for filing pur¬ 
suant to the Kentucky-Indiana Power 
Planning And Operating Agreement 
between East Kentucky Power Coop¬ 
erative, Inc., Indianapolis Power <fe 
Light Company, Kentucky Utilities 
Company, and Public Service Compa¬ 
ny of Indiana, Inc., a change in the 
demand charge for Unit Power includ¬ 
ed in Service Schedule B of the Agree¬ 
ment. 

PSCI states that said change in the 
demand charge for Unit Power was de¬ 
termined by using plant costs per kilo¬ 
watt, fixed charge rates and annual 
plant operation and maintenance ex¬ 
penses applicable to all Pool Units for 
the Unit Year ending March 31, 1980. 

PSCI proposes an effective date of 
April 1, 1979, and therefore requests 
waiver of the Commission’s notice re¬ 
quirements. 

Copies of this filing were served 
upon East Kentucky Power Coopera¬ 
tive, Inc., Indianapolis Power & Light 
Company. Kentucky Utilities Compa¬ 
ny, Public Service Commission of Indi¬ 
ana, and Public Sendee Commission of 
Kentucky, according to PSCI. 

Any person desiring to be heard or 
to protest said filing should file a peti¬ 
tion to intervene or protest with the 
Federal Energy Regulatory Commis¬ 
sion, 825 North Capitol Street, N.E., 
Washington, D.C. 20426, in accordance 
with §§ 1.8 and 1.10 of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8, 1.10). All such petitions 
should be filed on or before March 30, 
1979. Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but 
will not serve to make protestants par¬ 
ties to the proceeding. Any person 
wishing to become a party must file a 
petition to intervene. Copies of this 
filing are on file with the Commission 
and are available for public inspection. 

Kenneth F. Plumb, 
Secretary. 

CFR Doc. 79-9679 Filed 3-29-79; 8:45 am] 
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[6450-01-M] 

[Docket No. CP79-214] 

TRANSCONTINENTAL GAS PIPE LINE CORF. 

Application 

March 20, 1979. 

Take notice that on March 12, 1979, 
Transcontinental Gas Pipe Line Cor¬ 
poration (Applicant), P.O. Box 1396, 
Houston, Texas 77001, filed in Docket 
No. CP79-214 an application pursuant 
to Section 7(c) of the Natural Gas Act 
for a certificate of public convenience 
and necessity authorizing the trans¬ 
portation in interstate commerce of up 
to 40,000 dt equivalent of natural gas 
per day for Consolidated Edison Com¬ 
pany of New York. Inc. (Con Ed), for 
two years, all as more fully set forth in 
the application on file with the Com¬ 
mission and open to public inspection. 

Applicant proposes to transport nat¬ 
ural gas which it states Con Ed has ar¬ 
ranged to purchase from National 
Fuel Gas Distribution Corporation 
(Distribution). The gas would be made 
available to Applicant by Distribution 
through the facilities of National Fuel 
Gas Supply Corporation (Supply) at 
the existing interconnection between 
Applicant and Supply at the Wharton 
Storage Field in Potter County. Penn¬ 
sylvania. Applicant would deliver 
equivalent quantities of gas to Con Ed 
at existing delivery points in the New 
York metropolitan area. 

The transportation agreement of 
March 5, 1979, between Applicant and 
Con Ed provides that the subject serv¬ 
ice would be interruptible and subordi¬ 
nate to deliveries to Con Ed under Ap¬ 
plicant's Rate Schedules CD, PS, GSS, 
and WSS. The daily quantities of gas 
scheduled for delivery under the 
agreement to Con Ed would be deduct¬ 
ed from deliveries to Con Ed to deter¬ 
mine Rate Schedule CD-3 deliveries. 
Such scheduled daily quantities, plus 
quantities retained by Applicant for 
compressor fuel and line loss make-up, 
would first be added to deliveries to 
Supply up to the total daily quantities 
scheduled for delivery under Appli¬ 
cant's Rate Schedule CD-3 to Supply 
to determine Rate Schedule CD-3 de¬ 
liveries for billing and other tariff pur¬ 
poses and the remainder, if any, would 
be used to determine any imbalance 
between deliveries and receipts. Appli¬ 
cant proposes to charge an initial rate 
of 7.0 cents per dt for the transporta¬ 
tion service and to retain initially 0.6 
percent of the gas for compressor fuel 
and line loss make-up. 

Applicant states that for the period 
commencing May 8, 1979, the trans¬ 
ported gas would be used solely by 
Con Ed in the generation of electric 
and/or steam energy at existing Con 
Ed generating stations which are or 
have been exempted from the provi¬ 
sions of the Powerplant and Industrial 


19025 

Fuel Use Act of 1978. Applicant pro¬ 
poses to commence the proposed serv¬ 
ice immediately. 

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
April 10. 1979, file with the Federal 
Energy Regulatory Commission. 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis¬ 
sion’s Rules of Practice and Procedure 
(18 CFR 1.8 or 1.10) and the Regula¬ 
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter¬ 
vene in accordance with the Commis¬ 
sion's Rules. 

Take further notice that, pursuant 
to the authority contained in and sub¬ 
ject to jurisdiction conferred upon the 
Federal Energy Regulatory Commis¬ 
sion by Sections 7 and 15 of the Natu¬ 
ral Gas Act and the Commission’s 
Rules of Practice and Procedure, a 
hearing will be held without further 
notice before the Commission or its 
designee on this application if no peti¬ 
tion to intervene is filed within the 
time required herein, if the Commis¬ 
sion on its own review of the matter 
finds that a grant of the certificate is 
required by the public convenience 
and necessity. If a petition for leave to 
intervene is^ timely filed, or if the 
Commission on its own motion be¬ 
lieves that a formal hearing is re¬ 
quired, further notice of such hearing 
will be duly given. 

Under the procedure herein pro¬ 
vided for. unless otherwise advised, it 
will be unnecessary for Applicant to 
appear or be represented at the hear¬ 
ing. 

Kenneth F. Plumb, 
Secretary. 

[FR Doc. 79-9680 Filed 3-29-79; 8:45 am] 


[6450-01-M] 

[Docket No. ER79-246] 

TUCSON GAS & ELECTRIC CO. 

March 20, 1979. 

Take notice that Tucson Gas & Elec¬ 
tric Company (TG<fcE) on March 12. 
1979, tendered for filing Amendment 
No. 1 to the PNM-TGE 1978-1979 
Power Sale Agreement between TGE 
and Public Service Company of New 
Mexico (PNM). TGE states that the 
primary purpose of Amendment No. 1 
is to extend the Agreement as to all of 
its terms and conditions for an addi¬ 
tional six-month period from May 1, 
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1979 through and including October 
31, 1979. TGE further states that 
copies of the filing were served upon 
PNM. 

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com¬ 
mission. 825 North Capitol Street, 
N.E., Washington. D.C. 20426. in ac¬ 
cordance with §§ 1.8 and 1.10 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 1.8, 1.10). All such 
petitions or protests should be filed on 
or before April 6. 1979. Protests will be 
considered by the Commission in de¬ 
termining the appropriate action to be 
taken, but will not serve to make prot- 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection. 

Kenneth F. Plumb, 
Secretary . 

CFR Doc. 79-9681 Filed 3-29-79; 8:45 ami 


[6560-01-M] 

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL 1087-3; OPP-50407] 

CHEVRON CHEMICAL CO. AND E. I. DU PONT 
DE NEMOURS AND CO. 

Istuonc* of Experimental Use Permit* 

The Environmental Protection 
Agency (EPA) has issued experimental 
use permits to the following appli¬ 
cants. Such permits are in acordance 
with, and subject to, the provisions of 
40 CFR Part 172, which defines EPA 
procedures with respect to the use of 
pesticides for experimental purposes. 

No. 239-EUP-77. Chevron Chemical Co., 
Richmond, California 94804. This experi¬ 
mental use permit allows the use of 8.320 
pounds of the herbicide thiobencarb on rice 
to evaluate control of weeds. A total of 2.080 
acres is Involved; the program is authorized 
only in the States of Arkansas, and Texas. 
The experimental use permit is effective 
from February 27, 1979 to May 31. 1980. A 
temporary tolerance for residues of the 
active ingredient and its metabolite 4-chlor- 
obenzyl methylsulfone in or on rice grain 
has been established. (PM-23. Room: E-351, 
Telephone: 202/755-1397.) 

No. 352-EUP-99. E. I. du Pont de Ne¬ 
mours and Co., Wilmington, Delaware 
19898. This experimental use permit allows 
the use of 500 pounds of the herbicide me- 
tribuzin on barley and wheat to evaluate 
control of weeds. The experimental use 
permit is effective from April 12. 1979 to 
February 15. 1980. (PM-25. Room: E-301, 
Telephone: 202/755-2196.) 

No. 352-EUP-100. E. I. du Pont de Ne¬ 
mours and Co„ Wilmington. Delaware 
19898. This experimental use permit allows 
the use of 500 pounds of the herbicide me- 
tribuzin on barley and wheat to evaluate 


control of weeds. A total of 3.000 acres is in¬ 
volved for both this program and the one 
above; the programs are authorized only in 
the States of Arizona. California, Idaho, 
North Dakota, Oklahoma. Oregon, South 
Dakota. Texas. Utah, and Washington, This 
experimental use permit Is also effective 
from April 12. 1979 to February 15. 1980. 
The permits will use the same active ingre¬ 
dient, but different formulations. Tempo¬ 
rary tolerances for residues of the active in¬ 
gredient In or on wheat forage, barley straw, 
wheat straw, barley grain, and wheat grain 
have been established. (PM-25, Room: E- 
301, Telephone: 202/755-2196.) 

Interested parties wishing to review 
the experimental use permits are re¬ 
ferred to the designated Product Man¬ 
ager (PM). Registration Division (TS- 
767), Office of Pesticide Programs. 
EPA. 401 M Street, S.W., Washington, 
D.C. 20460. The descriptive paragraph 
for each permit contains a telephone 
number and room number for infor¬ 
mation purposes. It is suggested that 
Interested persons call before visiting 
the EPA Headquarters Office, so that 
the appropriate permits may be made 
conveniently available for review pur¬ 
poses. The files will be available for in¬ 
spection from 8:30 a.m. to 4:00 p.m. 
Monday through Friday. 

(Sec. 5, Federal Insecticide. Fungicide, and 
Rodenticide Act. as amended in 1972, 1975, 
and 1978 (92 Slat. 819; 7 UJS.C. 136).) 

Dated: March 23, 1979. 

Douglas D. Campt, 
Acting Director , 
Registration Division. 

[FR Doc. 79-9816 Filed 3-29-79: 8:45 ami 


[6560-01-M] 

[FRL 1087-1; PP8G2093/T194] 

ETHEPHON 

Estobli*hm«nt of a Temporary Tolerance 

Amchera Products, Inc., Brookside 
Ave., Ambler, PA 19002, submitted a 
pesticide petition (PP 8G2093) to the 
Environmental Protection Agency 
(EPA). This petition requested that a 
temporary tolerance be established for 
residues of the plant growth regulator 
ethephon ((2-chloroethyl)phosphonic 
acid) in or on the raw agricultural 
commodity carrots at 7 parts per mil¬ 
lion (ppm). This temporary tolerance 
will permit the marketing of the above 
raw agricultural commodity when 
treated in accordance with an experi¬ 
mental use permit (264-EUP-56) that 
has been issued under the Federal In¬ 
secticide, Fungicide, and Rodenticide 
Act, as amended in 1972, 1975, and 
1978 (92 Stat. 819; 7 U.S.C. 136). 

An evaluation of the scientific data 
reported and other relevant material 
showed that the requested tolerance 
was adequate to cover residues result¬ 
ing from the proposed experimental 
use, and it was determined that the 


temporary tolerance would protect the 
public health. The temporary toler¬ 
ance has been established for the pes¬ 
ticide, ^erefore, with the following 
provisions: 

1. The total amount of the pesticide 
to be used must not exceed the quanti¬ 
ty authorized by the experimental use 
permit. 

2. Amchem Products, Inc., must im¬ 
mediately notify the EPA of any find¬ 
ings from the experimental use that 
have a bearing on safety. The firm 
must also keep records of production, 
distribution, and performance and on 
request make the records available to 
any authorized officer or employee of 
the EPA or the Food and Drug Admin¬ 
istration. 

This temporary tolerance expires 
March 7* 1980. Residues not in excess 
of 7 ppm remaining in or on carrots 
after the expiration date will not be 
considered actionable if the pesticide 
is legally applied during the term of 
and In accordance with the provisions 
of the experimental use permit and 
temporary tolerance. This temporary 
tolerance may be revoked if the ex¬ 
perimental use permit is revoked or if 
any scientific data or experience with 
this pesticide indicate such revocation 
is necessary to protect the public 
health. Inquiries concerning this 
notice may be directed to Mr. Robert 
Taylor, Product Manager 25, Registra¬ 
tion Division (TS-676), Office of Pesti¬ 
cide Programs, East Tower, 401 M St.. 
SW, Washington, DC 20460 (202/755- 
7013). 

Dated: March 23, 1979. 

(Sec. 408(j), Federal Food. Drug, and Cos¬ 
metic Act (21 U.S.C. 346a(j)).) 

Douglas D. Campt. 

Acting Director , 
Registration Division. 

[FR Doc. 79 9814 Filed 3-29-79; 8:45 am] 


[6560-01-M] 

[FRL 1087-2; OPP-1802741 

DEPARTMENT OF THE INTERIOR 

Specific Exemption To Use Sodium Cyonide in 
M-44 Device To Control Predotion of 
Coyote* on Whooping Crone 

AGENCY: Environmental Protection 
Agency (EPA). Office of Pesticide Pro¬ 
grams. 

ACTION: Issuance of a specific ex¬ 
emption. 

SUMMARY: EPA has issued a specific 
exemption to the Fish and Wildlife 
Service, U.S. Department of the Inte¬ 
rior (hereafter referred to as the “Ap¬ 
plicant”) to use sodium cyanide-loaded 
M-44 devices to control coyotes which 
are threatening an endangered species, 
the whooping crane, in the Grays 
Lake National Wildlife Refuge in 
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Idaho. The specific exemption ends on 
September 30, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Emergency Response Section, Regis¬ 
tration Division (TS-767), Office of 
Pesticide Programs, EPA, 401 M 
Street, SW., Room E-315, Washing¬ 
ton, D.C. 20460. Telephone: 202/755- 
4851. 

SUPPLEMENTARY INFORMATION: 
According to the Applicant, a recovery 
project for restoring the endangered 
whooping crane population began in 
1975 at the Grays Lake National Wild¬ 
life Refuge in Idaho. It appears that 
the recovery program has been suc¬ 
cessful except for the predation of 
eggs and chicks; approximately 50% or 
more of eggs and chicks have been lost 
to coyotes. According to the Applicant, 
control methods such as calling, trap¬ 
ping, and aerial hunting have failed to 
provide adequate control. Failure to 
control this predator will result in a 
setback to the recovery program or its 
end. There is no registered pesticide 
for controlling coyotes preying on 
wildlife populations. 

A 1972 Presidential Order (Execu¬ 
tive Order 11643) prohibits the use of 
chemical toxicants, such as the sodium 
cyanide-loaded M-44 device, on Feder¬ 
al lands except in emergency condi¬ 
tions. One of these conditions is for 
protection of one or more wildlife spe¬ 
cies threatened with extinction or 
likely within the foreseeable future to 
become so threatened. The U.S. Fish 
and Wildlife Service has the responsi¬ 
bility for restoration of endangered 
species under the Endangered Species 
Act of 1973. Since the whooping crane 
is an endangered species, there would 
be compliance with the Presidential 
Order. In addition, the EPA has issued 
a registration to the Applicant for the 
use of the M-44 device to control 
coyotes, foxes, and feral dogs which 
prey upon livestock. Thus, issuance of 
the specific exemption is justified 
from the standpoint that the M-44 
device is being employed under emer¬ 
gency conditions and by a qualified 
Agency experienced in the use of this 
device for predator control. 

Adverse effects from the use of the 
sodium cyanide-loaded M-44 device in 
the Grays Lake National Wildlife 
Refuge area are unlikely. This Refuge 
consists of approximately 15,000 acres 
of marsh and upland, and is primarily 
a waterfowl refuge area. The M-44 
device will be placed on only 500 acres 
in this Refuge and only for a limited 
period of time (140 days). Coyote con¬ 
trol is considered necessary particular¬ 
ly because of the high avian popula¬ 
tion; thus, the use of the M-44 device 
here w'ould also fit into the overall 
wildlife management program. Since 
Refuge personnel and one grazier are 


the only persons permitted on the site, 
the chances of humans accidentally 
discharging the M-44 devices are 
remote. 

After reviewing the application and 
other available information, EPA has 
determined that (a) an emergency sit¬ 
uation involving an endangered species 
has been found to exist; (b) there are 
no alternative means of control, taking 
into account the efficacy and hazard; 
(c) significant environmental problems 
may result if the coyotes are not re¬ 
moved from the Grays Lake National 
Wildlife Refuge; and (d) the time 
available for action to mitigate the 
problems posed is insufficient for a 
pesticide to be registered for this use. 
Accordingly, the Applicant has been 
granted a specific exemption to use 
the pesticide noted above until Sep¬ 
tember 30. 1979, to the extent and in 
the manner set forth in the applica¬ 
tion. The specific exemption is also 
subject to the following conditions: 

1. A maximum of 20 M-44 devices 
and 40 sodium cyanide capsules con¬ 
taining approximately 35.51 grams of 
sodium cyanide are authorized; 

2. The M-44 devices are to be placed 
on 500 acres of land at Grays Lake Na¬ 
tional Wildlife Refuge in Idaho; 

3. Only trained Fish and Wildlife 
personnel shall hand place the M-44 
devices; 

4. All unused sodium cyanide cap¬ 
sules shall be recovered at the end of 
the season; 

5. All precautions shall be taken to 
avoid or minimize hazards to non¬ 
target species that may result from 
this program; 

6. All applicable label precautions 
for M-44 cyanide capsules (EPA Reg. 
No. 6704-75) including the posting of 
warning signs must be adhered to; 

7. Any adverse effects resulting from 
the use of M-44 devices in connection 
with this specific exemption must be 
reported to the EPA immediately; and 

8. A report summarizing the results 
of this program must be submitted to 
the EPA by December 31, 1979. 

(Sec. 18. Federal Insecticide. Fungicide, and 
Rodenticide Act (FIFRA), as amended in 
1972, 1975. and 1978 (92 Stat. 819; 7 U.SC. 
136)) 

Dated: March 23, 1979. 

Edwin L. Johnson, 
Deputy Assistant Administrator 
for Pesticide Programs. 

(FR Doc. 79-9815 Filed 3-29-79; 8:45 am] 


[6560-01-M] 

[FRL 1087-4; OPP-30148A] 

PESTICIDE PROGRAMS 

Approval of Application to Register Pesticide 

Product Containing New Active Ingredient 

On May 18, 1978, notice was given 
(43 FR 21505) that Hoffman-La 
Roche, Inc., 340 Kingsland St., Nutley, 
NJ 07110, had filed an application 
(EPA File Symbol 35977-R) with the 
Environmental Protection Agency 
(EPA) to register the pesticide product 
Atrinal Liquid Concentrate containing 
18.5% of the active ingredient dikegu- 
lac sodium (sodium salt of 2,3:4,6-bis-0- 
(1 - methylethylidene) -a- L - xylo - 2- 
hexulofuranosonic acid) which was 
not previously registered at the time 
of submission. 

This application was approved on 
March 7, 1979 and the product has 
been assigned EPA Registration No. 
35977-1. Atrinal Liquid Concentrate is 
classified for general use as a plant 
regulator. A copy of the approved 
label and list of data references used 
to support registration are available 
for public inspection in the office of 
the Federal Register Section. Program 
Support Division (TS-757), Office of 
Pesticide Programs, Rm. 401 East 
Tower, 401 M St., SW, Washington, 
DC 20460. The data and other scientif¬ 
ic information used to support regis¬ 
tration, except for the material spe¬ 
cifically protected by Section 10 of the 
Federal insecticide. Fungicide, and Ro¬ 
denticide Act (FIFRA) as amended in 
1972, 1975, and 1978 (92 Stat. 819; 7 
U.S.C. 136) will be available for public 
inspection in accordance with Section 
3(c)(2) of FIFRA. within 30 days after 
the registration date of March 7, 1979. 
Requests for data must be made in ac¬ 
cordance with the provisions of the 
Freedom of Information Act and must 
be addressed to the Freedom of Infor¬ 
mation Office (A-101), EPA, 401 M St., 
SW. Washington, DC 20460. Such re¬ 
quests should: (1) identify the product 
by name and registration number and 
(2) specify the data or information de¬ 
sired. 

Dated: March 21, 1979. 

Edwin L. Johnson, 
Deputy Assistant Administrator 
for Pesticide Programs. 

(FR Doc. 79-9817 Filed 3-29-79; 8:45 am] 
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[6712-01-M] 

FEDERAL COMMUNICATIONS 
COMMISSION 

FOURTH MEETING OF THE ADVISORY 

COMMITTEE ON CABLE SIGNAL LEAKAGE 

Mooting 

Pursuant to Section 10 of the Feder¬ 
al Advisory Committee Act, notice of a 
meeting of the Advisory Committee on 
Cable Signal Leakage is hereby given. 
The meeting will be at 10:00 AM on 
Tuesday. April 17. 1979, in Room A- 
110 of the Federal Communications 
Commission offices at 1229-20th 
Street, NW., Washington. D.C. 

The agenda are as follows: 

(1) Review of ground and airspace 
measurements and analysis; 

(2) Review of draft Report. 

Any member of the public may 
attend or file a written statement with 
the Commission either before or after 
the meeting. Any member of the 
public wishing to make an oral state¬ 
ment must consult with the Commit¬ 
tee prior to the meeting. Inquiries may 
be directed to Mr. Robert S. Powers, 
FCC. 2025 M Street. NW.. Washing¬ 
ton, D.C. 20554. telephone 202/632- 
9797. 

Federal Communications 
Commission, 

William J. Tricarico, 

Secretary. 

[FR Doc. 79-9738 Filed 3-29-79; 8:45 ami * 


[6730-01-M] 

FEDERAL MARITIME COMMISSION 

DETERMINATION 

The Federal Maritime Commission 
hereby gives notice that the following 
agreements have been submitted to 
the Commission for determination of 
whether or not they are subject to the 
filing and approval requirements of 
section 15 of the Shipping Act. 1916, 
as amended (39 Stat. 733, 75 Stat. 763, 
46 U.S.C. 814), and, if it is determined 
that the agreements require approval, 
whether it would be appropriate to 
exempt the agreements from the ap¬ 
proval requirements of section 15 pur¬ 
suant to section 35 of the Shipping 
Act. 

Although these agreements may not 
be subject to section 15 of the Ship¬ 
ping Act, interested parties are given 
an opportunity to comment on this 
notice if they so desire. Interested par¬ 
ties may inspect and obtain copies of 
the agreements at the Washington 
Office of the Federal Maritime Com¬ 
mission, 1100 L Street. NW., Room 
10423, or may inspect the agreements 
at the Field Offices located at New 
York, N.Y.; New Orleans, Louisiana; 
San Francisco, California; Chicago, Il¬ 


linois; and San Juan, Puerto Rico. In¬ 
terested parties may submit comments 
on the agreements to the Secretary, 
Federal Maritime Commission, Wash¬ 
ington, D.C. 20573, on or before April 
19. 1979. 

AGREEMENTS: Vessel Charter 

Agreements between Sea-Land Serv¬ 
ice. Inc. and Puerto Rico Maritime 
Shipping Authority. 

FILING PARTY: Donald J. Brunner, 
Esquire. Ragan & Mason, 900 Seven¬ 
teenth Street, NW.. Washington, D.C. 
20006. 

SUMMARY: These agreements pro¬ 
vide that Puerto Rico Maritime Ship¬ 
ping Authority, as Owmer, agrees to 
let, and Sea-Land Service, Inc., as 
Charterer, agrees to time-charter, the 
vessels named HUMACAO and 
GUYAMA, to be employed by the 
Charterer in the trades between 
United States mainland ports or be¬ 
tween U.S. mainland ports and ports 
in Europe, according to the terms, con¬ 
ditions and the extent set forth in the 
charter agreements. The duration of 
the charter agreements are for a two- 
month period with Sea-Land having 
the option of extending the charters 
for three further two-month periods. 

Dated: March 27. 1979. 

By order of the Federal Maritime 
Commission. 

Francis C. Hurney. 

Secretary. 

[FR Doc. 79-9737 Filed 3-29-79; 8:45 am] 


[1610-01-M] 

GENERAL ACCOUNTING OFFICE 
REGULATORY REPORTS REVIEW 
Receipt of Roport Proposal 

The following request for clearance 
of a report intended for use in collect¬ 
ing information from the public was 
received by the Regulatory Reports 
Review Staff, GAO, on March 26. 
1979. See 44 U.S.C. 3512 (c) and (d). 
The purpose of publishing this notice 
in the Federal Register is to inform 
the public of such receipt. 

The notice includes the title of the 
request received; the name of the 
agency sponsoring the proposed collec¬ 
tion of information; the agency form 
number, if applicable; and the fre¬ 
quency with w f hich the information is 
proposed to be collected. 

Written comments on the proposed 
FCC request are invited from all inter¬ 
ested persons, organizations, public in¬ 
terest groups and affected businesses. 
Because of the limited amount of time 
GAO has to review the proposed re¬ 
quest, comments (in triplicate) must 
be received on or before April 17, 1979, 
and should be addressed to Mr. John 


M. Lovelady. Assistant Director. Regu¬ 
latory Reports Review, United States 
General Accounting Office, Room 
5106, 441 G Street. NW.. Washington, 
DC 20548. 

Further information may be ob¬ 
tained from Patsy J. Stuart of the 
Regulatory Reports Review Staff. 202-. 
275-3532. 

Federal Communications Commission 

The FCC requests clearance of re¬ 
vised instructions to Form 395, Annual 
Employment Report. Form 395 is used 
to monitor and enforce FCC Rules and 
Regulations pertaining to Equal Em¬ 
ployment Opportunities (EEO) and is 
required by §§ 1.612, 73.125, 1.815(a), 
21.307, and 23.55 of the Commission’s 
Rules and Regulations. Since the 
Equal Employment Opportunity Com¬ 
mission does not collect data from 
firms with less than 100 employees, 
the FCC feels that they need to collect 
data from firms employing less than 
100 as this constitutes a significant 
percentage of firms operating in the 
communications industry and cannot 
be omitted if the Commission is to ef¬ 
fectively monitor EEO practices. The 
instructions associated with Form 395 
are being revised to better define job 
categories associated with the broad¬ 
cast industry. The FCC estimates re¬ 
spondent burden for Form 395 will 
average 63 minutes per response and 
that there are approximately 10.700 
broadcasters and common carriers who 
report annually. 

FCC First Report and Order. Docket 
No. 21474, adopted December 21. 1978. 
and released January 29, 1979, promul¬ 
gated the revisions which have been 
incorporated in the instructions to 
Form 395. Although the Order speci¬ 
fied that the revisions become effec¬ 
tive on April 1, 1979, this effective 
date is contingent upon FCC’s compli¬ 
ance with 44 U.S.C. 3512 which pre¬ 
cludes the collection of information 
from 10 or more persons until the 
Comptroller General has had the op¬ 
portunity to advise that the informa¬ 
tion is not presently available from 
other Federal sources and that the 
proposed instructions to Form 395 are 
consistent with the provisions of sec¬ 
tion 3512. This notice represents the 
beginning of our review. 

Norman F. Heyl, 

Regulatory Reports 
Review Officer. 

CFR Doc. 79-9762 Filed 3-29-79; 8:45 am] 


[1610-01-M] 

REGULATORY REPORTS REVIEW 
Rocoipt of Roporf Proposal 

The following request for clearance 
of a report intended for use in collect¬ 
ing information from the public was 
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received by the Regulatory Reports 
Review Staff, GAO, on March 26, 
1979. See 44 U.S.C. 3512(c) and (d). 
The purpose of publishing this notice 
in the Federal Register is to inform 
the public of such receipt. 

The notice includes the title of the 
request received; the name of the 
agency sponsoring the proposed collec¬ 
tion of information; the agency form 
number, if applicable; and the fre¬ 
quency with which the information is 
proposed to be collected. 

Written comments concerning the 
reporting burden and duplication im¬ 
posed by the proposed FCC forms and 
tiie forms* instructions are invited 
from all interested persons, organiza¬ 
tions, public interest groups and af¬ 
fected businesses. Because of the limit¬ 
ed amount of time GAO has to review 
the proposed request, and in an effort 
to expedite the clearance review, com¬ 
ments (in triplicate) must be received 
on or before April 13, 1979, and should 
be addressed to Mr. John M. Lovelady, 
Assistant Director, Regulatory Re¬ 
ports Review, United States General 
Accouting Office, Room 5106, 441 G 
Street, NW. Washington. DC 20548. 

Further information may be ob¬ 
tained from Patsy J. Stuart of the 
Regulatory Reports Review Staff, 202- 
275-3532. 

Federal Communications Commission 

The FCC requests clearance of new 
Forms 199-A and 199-B, Over $20 Fee 
Refund Request Forms, and instruc¬ 
tions. The Fee Refund Program was 
mandated by the United States Circuit 
Court of Appeals on December 16, 
1976. Forms 199-A and 199-B will be 
used by the FCC to collect data to 
verify the identification of the appli¬ 
cant, the amount and purpose for 
which the fee was paid, to make a 
proper refund, to enable the original 
processing bureau/office to locate rec¬ 
ords, and to ensure that refund checks 
are forwarded to the correct address. 
The FCC estimates that approximate¬ 
ly 150,000 refund requests will be re¬ 
ceived and that respondent burden 
will average one hour and fifty min¬ 
utes per application. 

Norman F. Heyl, 

Regulatory Reports 
Review Officer. 
[FR Doc. 79-9763 Piled 3-29-79; 8:45 am] 


[4110-03-M] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administrafion 

[Docket No. 79F-0058] 

ARMAK CO. 

Filing of Food Additive Petition 

AGENCY; Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: The Armak Company 
has filed a petition proposing that the 
food additive regulations be amended 
to provide for the safe use of an an¬ 
ionic polyurethane as a component of 
papeT and paperboard in contact with 
dry food. 

FOR FURTHER INFORMATION 
CONTACT: 

John J. McAuliffe, Bureau of Foods 
(HFF-334), Food and Drug Adminis¬ 
tration, Department of Health, Edu¬ 
cation, and Welfare, 200 C St. SW., 
Washington, DC 20204, 202-472- 
5690. 

SUPPLEMENTARY INFORMATION: 
Under the Federal Food, Drug, and 
Cosmetic Act (sec. 409(b)(5), 72 Stat. 
1786 (21 U.S.C. 348(b)(5))), notice is 
given that a petition (FAP 8B3371) 
has been filed by Armak Co., 300 S. 
Wacker Dr., Chicago, IL 60606 propos¬ 
ing that § 176.180 Components of 
paper and paperboard in contact with 
dry food (21 CFR 176.180) be amended 
to provide for the safe use of anionic 
polyurethane, produced by reacting 
the preliminary adduct formed from 
the reaction of glyceryl monostearate 
and toluene diisocyanate with not 
more than 10 mole percent N- 
methyldiethanolamine and not less 
than 90 mole percent dimethyl- 
olpropionic acid. 

The agency has determined that the 
proposed action falls under 21 CFR 
25.1(f)(l)(v) and is exempt from the 
requirement of an environmental 
impact anyalysis report, and that no 
environmental impact statement is 
necessary. 

Dated: March 21, 1979. 

Robert M. Schaffner, 
Acting Director, 
Bureau of Foods . 
(FR Doc. 79-9407 Filed 3-29-79: 8:45 am] 


[4110-03-M] 

[Docket No. 75N-0184: DESI 597, 3265. 4681, 
& 10837] 

CERTAIN DRUG PRODUCTS CONTAINING AN 
ANTICHOLINERGIC OR ANTISPASMODIC IN 
COMBINATION WITH A SEDATIVE OR TRAN¬ 
QUILIZER; ANTICHOLINERGIC AND ANTI¬ 
SPASMODIC DRUGS ALONE 

Withdrawal of Approval of Now Drug 
Applications 

AGENCY: Food and Drug Administra¬ 
tion (FDA). 

ACTION: Notice. 

SUMMARY: This notice withdraws 
approval of certain drug products con¬ 
taining an anticholinergic or antispas- 
modic in combination with a sedative 
or tranquilizer, and others containing 
an anticholinergic or antispasmodic 
drug alone. The basis of the action is 
that the drug products lack substan¬ 
tial evidence of effectiveness. 

EFFECTIVE DATE: April 9. 1979. 

ADDRESS: Requests for an opinion of 
the applicability of this notice to a 
specific product should be identified 
with the reference number DESI 597, 
3265. 4681, or 10837, as appropriate, 
and directed to the Division of Drug 
Labeling Compliance (HFD-310), 
Bureau of Drugs, Food and Drug Ad¬ 
ministration, 5600 Fishers Lane, Rock¬ 
ville. MD 20857. 

FOR FURTHER INFORMATION 
CONTACT: 

Herbert Gerstenzang. Bureau of 
Drugs (HFD-32), Food and Drug Ad¬ 
ministration, Department of Health, 
Education, and Welfare, 5600 Fish¬ 
ers Lane, Rockville, MD 20857, 301- 
443-3650. 

SUPPLEMENTARY INFORMATION: 
In a notice of opportunity for hearing 
published in the Federal Register of 
August 19. 1977 (42 FR 41917), the Di¬ 
rector of the Bureau of Drugs pro¬ 
posed to issue an order withdrawing 
approval of the subject drugs. The 
basis of the proposed order was that 
the drugs lack substantial evidence of 
effectiveness for their labeled indica¬ 
tions. 

In response to the August 19, 1977, 
notice, a request for a hearing w r as 
submitted for the following drug prod¬ 
uct: 

Trocinate Tablets containing thi- 
phenamil hydrochloride; William P. 
Poythress & Co„ 899 North Wilmot 
Rd., Tucson, AZ 85711; part of NDA 6- 
098. The drug product is not affected 
by this notice but will be the subject 
of a future notice. 

In response to a notice published in 
the Federal Register of November 11, 
1975 (40 FR 52649), Knoll Pharmaceu¬ 
tical Co. had requested a hearing for 
Octin Tablets containing isomethep- 
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tene mucate and Octin Solution con¬ 
taining isometheptene hydrochloride, 
for the indication “treatment of mi¬ 
graine headache (NDA 6-420).” Be¬ 
cause the request is still under review, 
the drug products are not affected by 
this notice but will also be the subject 
of a future notice. 

A notice was published in the Feder¬ 
al Register of March 9, 1979 (44 FR 
13079), withdrawing approval of NDA 
4-298 for Metropine Phenobarbital 
Tablets containing methylatropine ni¬ 
trate and phenobarbital; formerly 
marketed by Pennwalt Prescription 
Products, Division Pennwalt Corp., 
P.O. Box 1710, Rochester, NY 14603. 
Approval was withdrawn on the 
ground of failure to submit required 
reports under section 505(j) of the 
Federal Food, Drug, and Cosmetic Act 
(21 U.S.C. 355(j)>. At that time no 
final effectiveness classification of the 
drug had yet been made. The conclu¬ 
sions described herein are applicable 
to that drug product. 

No other application holder or any 
other person has filed a written ap¬ 
pearance of election as provided for by 
the August 19. 1977, notice. The fail¬ 
ure to file such an appearance consti¬ 
tutes election by such persons not to 
avail themselves of the opportunity 
for a hearing, and therefore approval 
of the following new drug applications 
is now being withdrawn. 

DESI 597 

NDA 8-910; that part of the NDA 
pertaining to Tricoloid and Phenobar¬ 
bital Tablets containing tricyclamol 
chloride and phenobarbital; formerly 
marketed by Burroughs Wellcome & 
Co., Inc., 3030 Cornwallis Rd.. Re¬ 
search Triangle Park, NC 27709. 

NDA 9-427; that part of the NDA 
pertaining to Piptal-PHB Tablets, con¬ 
taining pipenzolate bromide and phe¬ 
nobarbital; Merrell-National Laborato¬ 
ries. Division of Richardson-Merrell, 
Inc., P.O. Box 15260, Cincinnati, OH 
45215. 

NDA 8-919; that part of the NDA 
pertaining to Co-Elorine 100 Pulvules 
containing tricyclamol chloride and 
amobarbital; formerly marketed by Eli 
Lilly & Co.. P.O. Box 618, Indianapo¬ 
lis, IN 46206. 

NDA 9-288; Centrine Tablets with 
Phenobarbital containing aminopenta- 
mide sulfate and phenobarbital; for¬ 
merly marketed by Bristol Laborato¬ 
ries. Division of Bristol-Myers Co.. 
P.O. Box 657, Syracuse, NY 13201. 

NDA 8-885; that part of the NDA 
pertaining to Centrine Elixir with 
Phenobarbital containing aminopenta- 
mide sulfate and phenobarbital; for¬ 
merly marketed by Bristol Laborato¬ 
ries. 

NDA 7-390; that part of the NDA 
pertaining to Banthine with Pheno¬ 
barbital Tablets containing methan- 


theline bromide and phenobarbital; 
formerly marketed by G. D. Searle & 
Co., P.O. Box 5110, Chicago. IL 60680. 

NDA 9-032; that part of the NDA 
pertaining to Monomeb Tablets con¬ 
taining penthienate bromide and me- 
phobarbital; formerly marketed by 
Winthrop Laboratories, 90 Park Ave., 
New York, NY 10016. 

NDA 12-741; Nactisol Tablets con¬ 
taining poldine methylsulfate and 
sodium butabarbital; formerly market¬ 
ed by McNeil Laboratories Inc., Camp 
Hill Rd.. Fort Washington. PA 19034. 

NDA 6-471; that part of the NDA 
pertaining to Profenil Phenobarbital 
Tablets containing alverine citrate and 
phenobarbital; Chemical Management 
Services, Division of Chemetron Corp., 
Ill E. Wacker Dr., Chicago. IL 60601. 

NDA 8-492; that part of the NDA 
pertaining to Antrenyl-Phenobarbital 
Tablets containing oxyphenonium bro¬ 
mide and phenobarbital; Ciba Pharma¬ 
ceutical Co., Division of Ciba-Geigy 
Corp.. 556 Morris Ave., Summit. NJ 
07901. 

NDA 10-599; that part of the NDA 
pertaining to Tral with Phenobarbital 
Tablets containing hexocyclium meth¬ 
ylsulfate and phenobarbital; Abbott 
Laboratories, 14th and Sheridan Rd., 
N. Chicago, IL 60064. 

NDA 8-942; that part of the NDA 
pertaining to Pamine PB Tablets con¬ 
taining methscopolamine bromide and 
phenobarbital; The Upjohn Co., 7171 
Portage Rd., Kalamazoo, MI 49002. 

NDA 6-098; that part of the NDA 
pertaining to Trocinate with Pheno¬ 
barbital Tablets containing thiphena- 
mil hydrochloride and phenobarbital; 
formerly marketed by William P. 
Poythress & Co. 

DESI 4681 

NDA 8-829; Prantal with Phenobar¬ 
bital Tablets containing diphemanil 
methylsulfate and phenobarbital; 
Schering Corp.. Galloping Hill Rd., 
Kenilworth, NJ 07033. 

DESI 10837 

NDA 12-070; Daritran Tablets con¬ 
taining oxyphencyclimine hydrochlo¬ 
ride and meprobamate; formerly mar¬ 
keted by Pfizer Laboratories, Division 
Pfizer Inc., 235 E. 42d St.. New York. 
NY 10017. 

DESI 3265 

NDA 5-695; that part of the NDA 
pertaining to Profenil Tablets contain¬ 
ing riverine citrate; Chemical Manage¬ 
ment Services. Division of Chemetron 
Corp. 

ANDA 80-634; Spacolin Tablets con¬ 
taining alverine citrate; Philips 
Roxane Laboratories, Inc., 330 Oak 
St., Columbus, OH 43216. 

Other drug products named in the 
August 19, 1977, notice are not affect¬ 
ed by this action. A notice published 


in the Federal Register of June 20. 
1978 (43 FR 26489). rescinded the 
August 19, 1977, notice insofar as it 
pertained to them. 

Any drug product that is identical, 
related, or similar to a drug product 
named above and is not the subject of 
an approved new drug application is 
covered by the new drug applications 
reviewed and is subject to this notice 
(21 CFR 310.6). Any person who 
wishes to determine whether a specific 
product is covered by this notice 
should write to the Division of Drug 
Labeling Compliance (address given 
above). 

The Director of the Bureau of 
Drugs, under the Federal Food, Drug, 
and Cosmetic Act (sec. 505, 52 Stat. 
1052-1053, as amended (21 U.S.C. 
355)), and under authority delegated 
to him (21 CFR 5.82), finds that, on 
the basis of new information before 
him with respect to the drug products, 
evaluated together with the evidence 
available to him when the applications 
were approved, there is a lack of sub¬ 
stantial evidence that the drug prod¬ 
ucts will have the effect they purport 
or are represented to have under the 
conditions of use prescribed, recom¬ 
mended, or suggested in their labeling. 

Therefore, pursuant to the foregoing 
finding, approval of the new drug ap¬ 
plications (or as indicated above, those 
parts of the applications providing for 
the drug products listed) and all 
amendments and supplements thereto, 
is withdrawn effective April 9, 1979. 

Shipment in interstate commerce of 
the above products or of any identical, 
related, or similar product that is not 
the subject of an approved new f drug 
application will then be unlawful. 

Dated: March 22. 1979. 

J. Richard Crout. 

Director, Bureau of Drugs. 

(FR Doc. 79-9268 Filed 3-29-79; 8:45 am) 


[4110-03-M] 

(Docket No. 79N-0011) 

CHLORTETRACYCLINE SOLUBLE TABLETS FOR 
ANIMAL USE 

Drug Efficacy Study Implementation; Followup 
Notice and Opportunity for Hearing 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: The agency announces 
the effective Indications for which 
chlortetracycline soluble tablets for 
animal use may be marketed and 
offers an opportunity for hearing on 
indications lacking substantial evi¬ 
dence of effectiveness. 

DATES: Written requests for hearing, 
comments in response to this notice, 
and supplements to new animal drug 
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applications (NADA’s) must be filed 
by April 30, 1979. 

ADDRESSES: Written requests for 
hearing and comments to the Hearing 
Clerk (HFA-305), Food and Drug Ad¬ 
ministration. Rm. 4-65, 5600 Fishers 
Lane, Rockville, MD 20857; supple¬ 
ments to NADA’s to the Associate Di¬ 
rector for Scientific Evaluation. 
Bureau of Veterinary Medicine (HFV- 
100), Food and Drug Administration, 
5600 Fishers Lane. Rockville, MD 
20857. 

FOR FURTHER INFORMATION 
CONTANCT: 

Donald A. Gable, Bureau of Veteri¬ 
nary Medicine (HFV-100), Food and 
Drug Administration, Department of 
Health, Education, and Welfare, 
5600 Fishers Lane. Rockville, MD 
20857, 301-443-4313. 

SUPPLEMENTARY INFORMATION: 

L The Drug 

Name, Chlortetracy cline Soluble 
Tablets. 

Approval NADA 55-039; Aureomy- 
cin Soluble Oblets (contains 500 milli¬ 
grams chlortetracycline), American 
Cyanamid Co., P.O. Box 400, Prince¬ 
ton, NJ 08540. 

II. Conditions of Use 

Chlortetracycline soluble tablets are 
labled for the following conditions of 

use: 

L Calves—prevention of bacterial 
scours; treatment of bacterial scours, 
pneumonia, and shipping fever. 

2. Swine—prevention of bacterial 
scours; treatment of bacterial scours, 
pneumonia, and shipping fever. 

3. Cows—prevention of infections of 
the uterus. 

4. Ewes—prevention of Infections of 
the uterus. 

5. Sows—prevention of infections of 
the uterus. 

6. Poultry—chronic respiratory dis¬ 
ease (CRD or air sac disease), infec¬ 
tious sinusitis, blue comb (mud fever 
or nonspecific enteritis), hexamitiasis. 
synovitis; suppression of intercurrent 
or secondary infections of the above 
diseases during periods of stress, such 
as vaccination, high temperatures, or 
moving; stimulation of feed intake; 
starting chicks or poults—for reduc¬ 
tion of early mortiality from the above 
diseases. 

III. Background 

In the Federal Register of August 
6. 1970 (35 FR 12563, DESI 0016), the 
Commissioner of Food and Drugs an¬ 
nounced the conclusions of the Food 
and Drug Administration (FDA) and 
the National Academy of Sciences/Na¬ 
tional Reserach Council (NAS/NRC) 
Drug Efficacy Study Group, regarding 
chlortetracycline oblets and tablets. 


NOTICES 

The NAS/NRC evaluated Aureomycin 
Soluble Oblets as probably effective 
for the treatmen of cow. calf, ewe, sow. 
swine, and poultry diseases caused by 
pathogens sensitive to chlortetracy¬ 
cline or chloretetracycline hydrochlo¬ 
ride. 

The NAS/NRC states: 

1. Claims made regarding for prevention 
of” or “to prevent" should be replaced with 
the following: “as an aid in the control of" 
or "to aid in the control of." 

2. Each disease claim should be properly 
qualified as "appropriate for use in (name 
of disease) caused by pathogens senstive to 
(name of drug)." If the disease claim cannot 
be so qualified the claim must be dropped. 

3. Instructions are inadequate for lay use. 

4. Instructions for intrauterine use are in¬ 
complete. 

5. The manufacturer must provide evi¬ 
dence that the oblet and tablet disintegrates 
in the gastrointestinal tract of the medicat¬ 
ed species to produce the desired therapeu¬ 
tic effect. 

6. Information is needed from the manu¬ 
facturer of a product to be inserted into the 
uterus with respect to: (a) the degree of dis¬ 
integration within the uterus; (b) the pres¬ 
ence of hazardous ingredients that may 
cause severe irritation, ulceration, perfora¬ 
tion, or necrosis; and (c) the chemical com¬ 
patibility of the vehicle and active agent or 
agents. 

The FDA agreed with the Academy's 
evaluation and recommendations and 
concluded such articles were new 
animal drugs; 6 months were provided 
in which to submit adequate documen¬ 
tation in support of the labeling used. 

IV. Data Submitted 

American Cyanamid submitted data 
to establish the safe and effective use 
of chlortetracycline soluble tablets for 
the control of fowl cholera in chickens 
caused by Pasteurella multocida sus¬ 
ceptible to chlortetracycline. The data 
generated by American Cyanamid are 
proprietary and this use is limited to 
its NADA. American Cyanamid has 
not submitted any data to establish 
the safety and effectiveness for any of 
the claims reviewed by NAS/NRC. 

V. Effective Conditions of Use 

The Director of the Bureau of Vet¬ 
erinary Medicine (Director) has re¬ 
viewed the NAS/NRC report for Aure¬ 
omycin Soluble Oblets (chlortetracy¬ 
cline soluble tablets) and the NAS/ 
NRC recommended dosage for chlorte¬ 
tracycline in calves and swine and con¬ 
cludes that chlortetracycline soluble 
tablets are effective for the following 
NAS/NRC reviewed conditions of use: 

1. Calves: 

a. Indications for use. It is used for 
the treatment of bacterial enteritis 
(scours) caused by Escherichia coli 
and bacterial pneumonia associated 
with Pasteurella spp., Klebsiella spp., 
and Hemophilus spp. 

b. Amount Administer 500 milli¬ 
grams for each 100 pounds of body 
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weight every 12 hours daily for 3 to 5 
days. 

c. Limitations. If no improvement is 
noted after 3 days of treatment, con¬ 
sult a veterinarian: administer by plac¬ 
ing well back on the tongue by hand 
or with a balling gun. or crushed and 
dissolved in milk or water for drench¬ 
ing or bucket feeding; do not use for 
more than 5 days. 

2. Swine: 

a. Indications for use. It is used as 
an aid in the control and treatment of 
bacterial enteritis (scours) caused by 
E. coli and bacterial pneumonia associ¬ 
ated with Pasteurella spp.. Hemophi¬ 
lus spp., and Klebsiella spp. 

b. Amount Use in drinking water a 1 
gram per gallon to provide approxi¬ 
mately 10 milligrams per pound of 
body weight daily. 

c. Limitations. Prepare a fresh solu¬ 
tion twice daily, as sole source of 
chlortetracycline; administer* for not 
more than 5 days. 

Additionally, the Director has re¬ 
viewed the Academy’s report and the 
published data (Refs. 1 through 11) re¬ 
garding the use of chlortetracycline 
soluble tablets in poultry and corw 
eludes they are effective for the fol¬ 
lowing NAS/NRC reviewed conditions 
of use: 

1. Chlortetracycline hydrochloride 
may be used in the drinking water of 
chickens at 200 to 400 milligrams per 
gallon when labeled for use as an aid 
in the control of infectious synovitis 
caused by M. synoviae susceptible to 
chlortetracycline. 

2. Chlortetracycline hydrochloride 
may be used in the drinking water of 
chickens at 400 to 800 milligrams per 
gallon when labeled for use as an aid 
in the control of chronic respiratory 
disease (CRD) or air sac infection 
caused by M. gallisepticum and E. coli 
susceptible to chlortetracycline. 

3. Chlortetracycline hydrochloride 
may be used in the drinking water of 
turkeys at 400 milligrams per gallon 
when labeled as an aid in the control 
of infectious synovitis caused by M. 
synoviae susceptible to chlortetracy¬ 
cline. 

4. Chlortetracycline hydrochloride 
may be used in the drinking water of 
growing turkeys at 1000 milligrams per 
gallon when labeled for use as an aid 
in the control of blue comb (transmis¬ 
sible enteritis) complicated by organ¬ 
isms susceptible to chlortetracycline. 

In addition to the above require¬ 
ments, chlortetracycline preparations 
for use in the drinking water of chick¬ 
ens and turkeys must be labeled with 
directions for use and a warning state¬ 
ment as follows: 

1. Directions for Use—Chickens and Tur¬ 
keys: Administer for 7 to 14 days. Medicate 
continuously at the first clinical signs of dis¬ 
ease. The dosage ranges permitted provide 
for different levels based on the severity of 
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the infection. Consult a poultry diagnostic 
laboratory or a poultry pathologist to deter¬ 
mine the diagnosis and advice regarding the 
optimal level of the drug where ranges are 
permitted. The desired oral dose per unit of 
animal weight per day must be stated as a 
guide to effective use in drinking water. 

2. Warning: Use as the sole source of 
chlortetracycline. Not to be used for more 
than 14 consecutive days. Do not use more 
than 200 milligrams per gallon in laying 
chickens. For growing turkeys only. Cau¬ 
tion: Prepare a fresh solution - (the 

blank to be filled in by the time period for 
which stability data are available). 

This evaluation is concerned only 
with the effectiveness and safety of 
these drugs to the animal to which 
they are administered. It does not take 
into account the safety of food prod¬ 
ucts derived from drug-treated ani¬ 
mals. Nothing in this notice prevents 
further proceedings on questions of 
safety of these drugs or their metabo¬ 
lites as residues in food products de¬ 
rived from treated animals. 

VI. Conditions Lacking Substantial 
Evidence of Effectiveness 

The Director finds that chlortetra¬ 
cycline soluble tablets have not been 
snown to be effective for certain uses 
for which they were evaluated as less 
than effective by NAS/NRC. These in¬ 
clude (1) disease prevention claims in 
poultry, (2) treatment claims in poul¬ 
try, (3) bluecomb in chickens, (4) si¬ 
nusitis in turkeys, (5) hexamitiasis in 
turkeys, (6) prevention of bacterial 
scours in swine and calves, and (7) pre¬ 
vention of infection in the uterus of 
cows, ewes, and sows. No data to sup¬ 
port these uses have been submitted. 

VII. Marketing 

American Cyanamid may continue 
to market Aureomycin Soluble Oblets 
(chlortetracycline soluble tablets) pro¬ 
vided that it, on or before April 30, 
1979, submits— 

(1) A supplement for revised labeling 
as needed to be in accord with the la¬ 
beling conditions described in this 
notice; and 

(2) A supplement to provide updat¬ 
ing information with respect to items 
4 (components and composition) and 5 
(manufacturing methods, facilities, 
and controls) of the new animal drug 
application FD Form 356V (see 
§ 514.1(b) (21 CFR 514.1(b))). 

Persons wishing to market chlortet¬ 
racycline soluble tablets that are not 
now the subject of an approved NADA 
must submit an application pursuant 
to §514.1. Applications providing for 
the NAS/NRC reviewed conditions of 
use found to be effective in this notice 
need not include data to establish ef¬ 
fectiveness but may be required to in¬ 
clude bioequivalency and safety data. 
Approval of the NADA must be ob¬ 
tained before marketing the drug. The 
marketing of a new animal drug 


before approval of an NADA will cause 
the product, and the persons who 
caused the product to be marketed, to 
be subject to regulatory action. 

New animal drug applications that 
comply with the requirements set 
forth in this notice and meet all the 
other requirements of section 512(c) of 
the Federal Food, Drug, and Cosmetic 
Act (21 U.S.C. 360b(c)) will be ap¬ 
proved, and appropriate notice will be 
published in the Federal Register 
under section 512Ci> of the act identi¬ 
fying the approval. 

VIII. Notice of Opportunity for 
Hearing 

Section 512 of the act requires that a 
new animal drug have the effect it 
purports or is represented to have 
under the conditions of use prescribed, 
recommended, or suggested in the la¬ 
beling. and it imposes a precise stand¬ 
ard for demonstrating effectiveness. 
Effectiveness must be established by 
substantial evidence based upon ade¬ 
quate and well-controlled investiga¬ 
tions, as provided in § 514.1(b)(8)(ii). 

The Director is unaware of any ade¬ 
quate and well-controlled clinical in¬ 
vestigations, conducted by experts 
qualified by scientific training and ex¬ 
perience, meeting the requirements of 
section 512 of the act and 
§ 514.1(b)(8)(H) demonstrating the ef¬ 
fectiveness of chlortetracycline soluble 
tablets for their labeled indications of 
use other than the effective claims as 
stated in this notice. 

Therefore, notice is given to Ameri¬ 
can Cyanamid and to all other inter¬ 
ested persons, that the Director pro¬ 
poses to issue an order under section 
512(e) of act and under section 108(b) 
of Pub. L. 90-399 withdrawing approv¬ 
al of Aureomycin Soluble Oblets, 
NADA 55-039, unless the application is 
supplemented to revise its claims to 
those deemed effective in this notice. 
The ground for the proposed with¬ 
drawal is that new information about 
the drug, provided by the NAS/NRC 
review, evaluated together with the 
evidence available at the time of its 
approval, shows there is a lack of sub¬ 
stantial evidence that the drug meets 
the requirements of section 512 of the 
act and the regulations promulgated 
thereunder. An order withdrawing ap¬ 
proval will not issue if the NADA is 
supplemented, in accord with this 
notice, to delete the claims lacking 
substantial evidence of effectiveness. 

This notice of opportunity for hear¬ 
ing encompasses, in addition to the 
ground for the proposed withdrawal of 
the approvals, all issues relating to the 
legal status of Aureomycin Soluble 
Oblets, e.g., any contention that the 
product is not a new animal drug 
within the meaning of section 201(w) 
of the act (21 U.S.C. 321(w)). 


In accordance with the provisions of 
section 512 of the act, section 108 of 
Pub. L. 90-399, and the regulations 
promulgated thereunder (21 CFR Part 
514), American Cyanamid is hereby 
given an opportunity for hearing to 
show why approval of Aureomycin 
Soluble Oblets, NADA 55-039, with 
claims other than those identified as 
effective in this notice, should not be 
withdrawn and an opportunity to 
raise, for administrative determina¬ 
tion. all issues related to the legal 
status of the drug. Any other interest¬ 
ed person may also submit comments 
on this notice within the time and 
under the requirements specified in 
this notice. 

American Cyanamid may file on or 
before April 30, 1979, a written appear¬ 
ance electing whether or not to avail 
itself of the opportunity for hearing. 
The written appearance shall give the 
reason why the approval should not be 
withdrawn, together with a well-orga¬ 
nized and full factual analysis of the 
clinical and other investigational data 
in support of the opposition to the Di¬ 
rector’s proposal. 

The analysis shall include all proto¬ 
cols and underlying raw data and shall 
be submitted in accordance with the 
requirements of § 314.200 (c)(2) and (d) 
(21 CFR 314.200 (c)(2) and (d)), which 
by reference are made applicable to 
this notice. 

The failure of American Cyanamid 
to file a timely WTitten appearance and 
request for hearing as required by 
§514.200 (21 CFR 514.200) constitutes 
an election not to avail itself of the op¬ 
portunity for hearing concerning the 
action proposed and a waiver of any 
contentions concerning the legal 
status of the drug, and the Director 
will summarily enter a final order 
withdrawing the approval of NADA 
55-039. Aureomycin Soluble Oblets 
may not thereafter lawfully be mar¬ 
keted. 

A request for hearing may not rest 
upon mere allegations or denials, but 
must set forth specific facts showing 
there is a genuine and substantial 
issue of fact that requires a hearing. If 
a hearing is requested and justified by 
American Cyanamid’s response to this 
notice of opportunity for hearing, the 
issues will be defined, an Administra¬ 
tive Law' Judge w'ill be assigned, and a 
written notice of the time and place at 
which the hearing will commence will 
be issued as soon as practicable. If it 
clearly appears from the data submit¬ 
ted and from the reasons and a factual 
analysis in the request for the hearing 
that no genuine and substantial issue 
of fact precludes the withdrawal of ap¬ 
proval of Aureomycin Soluble Oblets 
thereunder (if, for example, no ade¬ 
quate and well-controlled clinical in¬ 
vestigations to support the claims of 
effectiveness have been identified). 
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the Commissioner will enter summary 
judgment against American Cyana- 
mid, making findings and conclusions, 
and denying a hearing. 

A written appearance requesting a 
hearing and comments pursuant to 
this opportunity for hearing shall be 
filed, on or before April 30, 1979, in 
five copies with the Hearing Clerk 
(HPA-305), Food and Drug Adminis¬ 
tration, Rm. 4-65, 5600 Fishers Lane, 
Rockville, MD 20857. All submissions, 
except for data and information pro¬ 
hibited from public disclosure under 
section 301(j) of the act (21 U.S.C. 
331(j)) or 18 U.S.C. 1905, may be seen 
in the office of the Hearing Clerk 
during regular business hours, 9 a.m. 
to 4 p.m., Monday through Friday. 

Submissions of new animal drug ap¬ 
plications or supplemental new animal 
drug applications in accord with the 
NAS/NRC reviewed claims deemed ef¬ 
fective by this notice shall be submit¬ 
ted to the Division of New Animal 
Drugs (HFV-100), Bureau of Veteri¬ 
nary Medicine, Food and Drug Admin¬ 
istration, 5600 Fishers Lane, Rockville, 
MD 20857. 

IX. References 

The following references have been 
placed on file in the office of the 
Hearing Clerk, FDA (address above) 
and may be seen in that office from 9 
a.m. to 4 p.m., Monday through 
Friday: 

(1) "Diseases of Poultry." 6th Ed., Edited 
by N. O. Olson, Iowa State University Press, 
pp. 328-329. 1972. 

(2) Snoeyenbos, G. H., H. I. Basch. and M. 
Sevoian. "Infectious Synovitis: II. Drug Pro¬ 
phylaxis and Therapy," Avian Diseases, 
2:514-530, 1958. 

(3) Olson, N. O.. D. C. Shelton. J. K. 
Bletner, and C. E. Weakley. "Infectious 
Synovitis Control. II. A Comparison of 
Levels of Antibiotics," American Journal of 
Veterinary Research, 18:200-203. 1957. 

(4) Cover. M. S.. W. J. Benton. L M. 
Greene, and F. D'Armi. "Potentiation of Te¬ 
tracycline Antibiotics with Terephthalic 
Acid and Low Dietary Calcium," Avian Dis¬ 
eases, 3:354-361, 1959. 

(5) "Diseases of Poultry." 6th Ed.. Edited 
by N. O. Olson, Iowa State University Press, 
p. 750. 1972. 

(6) Pomeroy, B. S. and J. M. Seiburth, 
"Bluecomb Disease of Turkeys." Proceed¬ 
ings of Annual Meeting of the American 
Veterinary Medical Association, pp. 321-328. 
1953. 

(7) Peterson, E. H. and T. A. Hymas. 
“Antibiotics in the Treatment of an Unfa¬ 
miliar Turkey Disease," Poultry Science, 
30:466-468. 1951. 

(8) Olesiuk. O. M., H. Van Roekel. and N. 
K. Chandiramini, "Antibiotic Medication of 
Chickens Experimentally Infected with My¬ 
coplasma Gallisepticum and Escherichia 
Coli," Avian Diseases, 8:135-152. 1964. 

(9) White-Stevens. R. and G. H. Ziebel, 
‘The Effect of Chlortetracycline (Aureomy- 
cln) on the Growth Efficiency of Broilers in 
the Presence of Chronic Respiratory Dis¬ 
ease," Poultry Science, 33:1164-1174, 1954. 
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(10) Scott, M. L. M. C. Nesheim. and R. J. 
Young, "Nutrition of the Chicken." 1st Ed., 
Scott, pp. 332-333, 1969. 

(11) "The Merck Poultry Serviceman s 
Manual," 2d Ed.. New York. pp. 189-197, 
1967. 

This notice is issued under the Fed¬ 
eral Food, Drug, and Cosmetic Act 
(secs. 507, 512, 59 Stat. 463 as amend¬ 
ed. 82 Stat. 343-351 (21 U.S.C. 357, 
360b)) and the Animal Drug Amend¬ 
ments of 1968 (sec. 108(b), 82 Stat. 
353) and under authority delegated to 
the Commissioner (21 CFR 5.1) and re¬ 
delegated to the Director (21 CFR 
5.84). 

Dated: March 21, 1979. 

Lester M. Crawford, 
Director , Bureau of 
Veterinary Medicine . 

[FR Doc. 79-9266 Filed 3-29-79; 8:45 am] 


[4110-03-M] 

DIAMOND LABORATORIES, INC 

Nemonfhic Capsules (n-Butyl Chloride and To¬ 
luene); Withdrawal of Approval of New 
Animal Drug Application 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: The agency withdraws 
approval of a new animal drug applica¬ 
tion (NADA) providing for use of Ne- 
manthic Capsules for treatment of 
dogs and cats for ascarid and hook¬ 
worm infections. The sponsor, Dia¬ 
mond Laboratories, Inc., requested 
this action. 

EFFECTIVE DATE: March 30, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Louis L. Nangeroni, Bureau of Vet¬ 
erinary Medicine (HFV-216). Food 
and Drug Administration, Depart¬ 
ment of Health, Education, and Wel¬ 
fare, 5600 Fishers Lane, Rockville. 
MD 20857, 301-443-4093. 

SUPPLEMENTARY INFORMATION: 
Diamond Laboratories, Inc., c/o 
Syntex Corp.. 3401 Hillview Ave., Palo 
Alto, CA 94304, is sponsor of NADA 
14-352V, which provides for use of Ne- 
manthic Capsules for treatment of 
dogs and cats for ascarid and hook¬ 
worm infections. The application was 
originally approved June 7, 1965. By 
letter of January 3. 1977, the firm re¬ 
quested that approval of the NADA be 
withdrawn because the product is no 
longer being marketed. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(e), 82 
Stat. 345-347 (21 U.S.C. 360b(e))), 
under authority delegated to the Com¬ 
missioner of Food and Drugs (21 CFR 
5.1) and redelegated to the Director of 
the Bureau of Veterinary Medicine (21 


19033 

CFR 5.84), and in accordance with 
§514.115 Withdrawal of approval of 
applications (21 CFR 514.115), notice 
is given that approval of NADA 14- 
352V and all supplements for Ne- 
manthic Capsules is hereby with¬ 
drawn, effective March 30. 1979. 

Dated: March 21, 1979. 

Lester M. Crawford, 
Director, Bureau of 
Veterinary Medicine . 
[FR Doc. 79-9269 Filed 3-29-79; 8:45 am] 


[4110-03-M] 

DIAMOND LABORATORIES, INC. 

Tetra-D Soluble Powder Concentrate, Tetra-D 
Soluble Powder; Withdrawal of Approval of 
NADA 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: The Director of the 
Bureau of Veterinary Medicine with¬ 
draws approval of a new animal drug 
application (NADA) providing for the 
use of Tetra-D Soluble Powder Con¬ 
centrate and Tetra-D Soluble Powder 
(containing tetracycline) for adminis¬ 
tration in the drinking w’ater of ani¬ 
mals. The sponsor. Diamond Laborato¬ 
ries, Inc., requested this action. 

EFFECTIVE DATE: March 30, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Donald A. Gable, Bureau of Veteri¬ 
nary Medicine (HFV-100), Food and 
Drug Administration, Department of 
Health. Education, and Welfare. 
5600 Fishers Lane. Rockville, MD 
20857, 301-443-4313. 

SUPPLEMENTARY INFORMATION: 
Diamond Laboratories. Inc., P.O. Box 
863, Des Moines, IA 50304, is sponsor 
of NADA 65-272, which provides for 
the use of tetracycline soluble pow'der 
in the drinking water of animals. By 
letter of October 19, 1978, the agency 
requested submission of additional in¬ 
formation concerning the application. 
In response by letter of November 17, 
1978, the firm indicated that it is no 
longer marketing the drug under the 
subject application and requested that 
the NADA be withdrawn. 

This application w T as the subject of 
an evaluation by the National Acade¬ 
my of Sciences/National Research 
Council (NAS/NRC) Drug Efficacy 
Study Group, published in the Feder¬ 
al Register of July 8, 1970 (35 FR 
10966). The following additional drugs 
included in the publication w f ere man¬ 
ufactured by Diamond Laboratories, 
Inc., on the basis of distributor supple¬ 
ments covered by the application 
being withdrawn by this notice. There- 
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fore, approval of the following prod¬ 
ucts is also deemed to have been with¬ 
drawn by this notice. 

(1) Tetrazone Soluble Powder Con¬ 
centrate, Poultry Formula; contains 
25.6 grams (g) of tetracycline hydro¬ 
chloride per 3-ounce packet; by Myzon 
Laboratories, Kansas City, KS 66110. 

(2) Tetrazone Soluble Powder Tetra¬ 
cycline Hydrochloride; each 6.4-ounce 
packet contains 10 g of tetracycline 
hydrochloride; by Myzon Laboratories, 
Inc. 

(3) Tetrazone Soluble Powder Con¬ 
centrate; contains 150 g of tetracycline 
hydrochloride per pound; by Myzon 
Laboratories, Inc. 

(4) Myzon Tetrazone Soluble Powder 
Concentrate; contains 40 g of tetracy¬ 
cline hydrochloride <150 g per pound) 
per 4.27-ounce; by Myzon laborato¬ 
ries, Inc. 

(5) Tetracycline Hydrochloride Solu¬ 
ble Powder; each 6.4-ounce packet con¬ 
tains 10 g of tetracycline hydrochlo¬ 
ride; by Southwestern Laboratories. 
Inc.. Wichita. KS 67201. 

(6) Tetracycline Hydrochloride Solu¬ 
ble Powder; each 6.4-ounce packet con¬ 
tains 10 g of tetracycline hydrochlo¬ 
ride; by Trans-World Laboratories, 
Inc., Kansas City. KS 66110. 

(7) Tetracycline Hydrochloride 
“136"; contains 25.6 g of tetracycline 
hydrochloride per 3-ounce packet; by 
Trans-World Laboratories, Inc. 

(8) Vetcormycin “25” Soluble 
Powder; contains 25 g of tetracycline 
hydrochloride activity per pound; by 
Veterinary Corporation of America, 
Summit. NJ 07901. 

(9) Vetcormycin Soluble Powder; 
contains 102.4 g of tetracycline hydro¬ 
chloride activity per pound; by Veteri¬ 
nary Corporation of America. 

(10) Tetracycline Hydrochloride 
Soluble Powder, each 6.4-ounce packet 
contains 10 g of tetracycline hydro¬ 
chloride; by Bio-Laboratories, Inc., 
Kansas City. KS 66110. 

Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 512(e), 82 
Stat. 345-347 (21 UJS.C. 360(e))), under 
authority delegated to the Commis¬ 
sioner of Food and Drugs (21 CFR 5.1) 
and redelegated to the Director of the 
Bureau of Veterinary Medicine (21 
CFR 5.84), and in accordance with 
§514.115 Withdrawal of approval of 
applications (21 CFR 514.115), notice 
is given that approval of NADA 65-272 
and all supplements thereto for Tetra- 
D Soluble Powder Concentrate and 
Tetra-D Soluble Powder is hereby 
withdrawn, effective March 30, 1979. 

Dated; March 21. 1979. 

Lesteb M. Crawford. 
Director, Bureau of 
Veterinary Medicine. 

[FR Doc. 79-9270 Filed 3-29-79; 8:45 am) 


[4110-03-M] 

(Docket No. 78D-0428) 

GUIDELINE DESCRIBING DECISIONMAKING 
CRITERIA USED BY THE BUREAU OF DRUGS 
WHEN A MEMBER OF A CLASS OF DRUGS 
USED IN HUMANS IS DETERMINED TO BE A 
KNOWN OR POSSIBLE CARCINOGEN IN 
HUMANS OR ANIMALS 

Availability of Draft Guideline 

AGENCY; Food and Drug Administra¬ 
tion. 

ACTION; Notice. 

SUMMARY; The agency announces 
the availability of a draft guideline de¬ 
scribing the decisionmaking criteria to 
be used by scientists and other health 
professionals in the Bureau of Drugs 
when a member of a class of drugs 
used In humans is identified as a 
known or possible carcinogen in 
humans or animals. The guideline is 
being made available for public com¬ 
ment to provide the agency with views 
to be considered for incorporation into 
the final published guideline. 

DATE; Comments by June 28. 1979. 

ADDRESS: Written comments to the 
Hearing Clerk (HFA-305), Food and 
Drug Administration, Rm. 4-65, 5600 
Fishers Lane. Rockville, MD 20857. 

FOR FURTHER INFORMATION 
CONTACT: 

Marion J. Finkel, Bureau of Drugs 
(HFD-100). Food and Drug Adminis¬ 
tration, Department of Health, Edu¬ 
cation, and Welfare, 5600 Fishers 
Lane. Rockville, MD 20857. 301-443- 
4330. 

SUPPLEMENTARY INFORMATION; 
The agency is making available a draft 
guideline prepared by the Bureau of 
Drugs that describes how the Bureau 
will deal with drug classes used in 
humans w'hen a member of the class is 
identified as a known or possible car¬ 
cinogen in humans or animals. The 
guideline, entitled “Guideline Describ¬ 
ing Decision Making Criteria When a 
Member of a Drug Class is Determined 
to be a Known or Possible Carcinogen 
in Humans or Animals.” would set 
forth information on the process 
Bureau scientists will use in deciding 
whether to request drug company 
sponsors or investigators conducting 
independent research to discontinue 
clinical trials or. in the case or a mar¬ 
keted drug, whether to suspend mar¬ 
keting of the drug. The guideline 
would also prescribe Bureau conduct 
regarding drugs that are chemically or 
pharmacologically related to a drug 
identified as a known or possible car¬ 
cinogen. 

This draft guideline is being made 
available for public comment before 
being issued by the Bureau as its 
formal position. If. following the re¬ 


ceipt of comments, the Bureau con¬ 
cludes that the guideline reflects ac¬ 
ceptable procedures for decisionmak¬ 
ing with respect to these drugs, the 
guideline will be formalized and made 
available under § 10.90(b) of agency 
regulations (21 CFR 10.90(b)). That 
section provides for use of guidelines 
to establish procedures of general ap¬ 
plicability that are not legal require¬ 
ments but are acceptable to the 
agency. A person who follows a guide¬ 
line is insured that his or her conduct 
will be acceptable to the agency. A 
person may also choose to use alterna¬ 
tive procedures or standards even 
though they are not provided for in 
the guideline. A person who chooses to 
do so may discuss the matter further 
with the agency to prevent expendi¬ 
ture of money and effort for work that 
the agency may later determine to be 
unacceptable. 

However, in unusual situations In¬ 
volving an immediate and significant 
danger to health, the agency may, 
under § 10.90(b)(3), take appropriate 
civil enforcement action contrary to a 
guideline issued under § 10.90(b). This 
action may be taken before amending 
or revoking a guideline as provided in 
§ 10.90(b)(5). 

The draft guideline is available for 
public examination in the office of the 
Hearing Clerk. Written requests for 
single copies may be submitted to 
Marion J. Finkel, Associate Director 
for New Drug Evaluation (HFD-100), 
Bureau of Drugs, Food and Drug Ad¬ 
ministration, 5600 Fishers Lane. Rock¬ 
ville. MD 20857. 

Interested persons may. on or before 
June 28, 1979, submit to the Hearing 
Clerk (HFA-305), Food and Drug Ad¬ 
ministration. Rm. 4-65, 5600 Fishers 
Lane. Rockville, MD 20857, written 
comments regarding this draft guide¬ 
line. Comments should be in four 
copies (except that individuals may 
submit single copies) identified with 
the Hearing Clerk docket number 
found in brackets in the heading of 
this document. The guideline and re¬ 
ceived comments may be seen in the 
Hearing Clerk’s office between 9 am. 
and 4 p.m., Monday through Friday. 
All comments received shall be consid¬ 
ered in developing the final guideline. 

Dated: March 20. 1979. 

William F. Randolph, 
Acting Associate Commissioner 
for Regula tory Affairs. 

(FR Doc. 79-9405 Filed 3-29-79; 8:45 am) 
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]Docket No. 79P-0041] 

ICI AMERICAS INC. 

Filing of Food Additivo Petition 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 

SUMMARY: ICI Americas Inc. has 
filed a petition proposing that the 
food additive regulations be amended 
to provide for the use of 9,10-anthra- 
quinone as a pulping aid in the manu¬ 
facture of paper and paperboard for 
food-contact use. 

FOR FURTHER INFORMATION 
CONTACT: 

John J. McAuliffe, Bureau of Foods 
(HFF-334), Food and Drug Adminis¬ 
tration, Department of Health. Edu¬ 
cation. and Welfare. 200 C St. SW., 
Washington, DC 20204, 202-472- 

5690. 

SUPPLEMENTARY INFORMATION: 
Under the Federal Food, Drug, and 
Cosmetic act (sec. 409(b)(5), 72 Stat. 
1786 (21 U.S.C. 348(b)(5))). notice is 
given that a petition (FAP 8B3414) 
has been filed by ICI Americas Inc., 
Concord Pike and New Murphy Road, 
Wilmington, DE 19897, proposing that 
§ 176.170 Components of paper and pa¬ 
perboard in contact with aqueous and 
fatty foods be amended to provide for 
the use of 9,10-anthraquinone as a 
catalyst in the alkaline pulping proc¬ 
ess of lignocellulosic materials. 

The environmental impact analysis 
report and other relevant material 
have been reviewed, and it has been 
determined that the proposed use of 
the additive will not have a significant 
environmental impact. Copies of the 
environmental impact analysis report 
and the environmental assessment 
report may be seen in the office of the 
Hearing Clerk (HFA-305), Food and 
Drug Administration, Rm. 4-65. 5600 
Fishers Lane, Rockville, MD 20857, be¬ 
tween 9 a.m. and 4 p.m., Monday 
through Friday. 

Dated: March 21. 1979. 

Robert M. Schaffner, 
Director , Bureau of Foods. 
[FR Doc. 79-9406 Filed 3-29-79: 8:45 am] 


[4110-03-M] 

[Docket No. 78F-0141] 

MARSHALL MINERALS, INC. 

Order Denying Petition For Food Additive 
Regulation on Gentian Violet 

AGENCY: Food and Drug Administra¬ 
tion. 

ACTION: Notice. 


FEDERAL 


NOTICES 

SUMMARY: The agency is denying a 
petition proposing to establish a regu¬ 
lation to permit the safe use of gen¬ 
tian violet. Insufficient data are avail¬ 
able to evaluate the safety of gentian 
violet under the conditions of use pro¬ 
posed in the petition as filed. The en¬ 
vironmental impact analysis report as 
submitted is incomplete. Furthermore, 
submitted data do not support the 
proposed antifungal claim for gentian 
violet in feed. Finally, adequate stabil¬ 
ity data have not been submitted. 

DATE: Objections by April 30, 1979. 

ADDRESS: Written objections to the 
Hearing Clerk (HFA-305). Food and 
Drug Administration, Rm. 4-65, 5600 
Fishers Lane. Rockville. MD 20857. 

FOR FURTHER INFORMATION 
CONTACT: 

Lonnie W. Luther, Bureau of Veteri¬ 
nary Medicine (HFV-147), Food and 

Drug Administration, Department of 

Health, Education, and Welfare, 

5600 Fishers Lane, Rockville, MD 

20857, 301-443-4317. 

SUPPLEMENTARY INFORMATION: 
A petition (MF-3703) was submitted 
by Marshall Minerals, Inc., P.O. Box 
506, Bainbridge, GA 31717, proposing 
that Part 57 3 of t he food additive reg¬ 
ulations (21 CFR Part 573) be amend¬ 
ed to provide for the safe use of 1 
pound of a 1.60-percent gentian violet 
premix per ton of poultry feed as an 
aid in controlling fungus and mold 
growth. 

A notice of filing of the petition was 
published in the Federal Register of 
May 19. 1978 (43 FR 21727). The 
notice stated that the petition had 
been found inadequate for filing under 
§571.1 (21 CFR 571.1). However, in 
order to conform with a judgment en¬ 
tered by the United States District 
Court for the Middle District of Geor¬ 
gia. in a proceeding brought by Mar¬ 
shall Minerals, the petition was 
deemed filed and the notice w f as pub¬ 
lished. The notice further stated that 
the environmental impact analysis 
report submitted by the petitioner 
under §25.1(b)(ll) (21 CFR 

25.1(b)(ll)) had been found incom¬ 
plete because of the lack of specific 
data supporting the safety of gentian 
violet and the lack of specific details 
concerning the blending process. 

In a letter dated May 8, 1978, FDA 
advised Marshall Minerals that the pe¬ 
tition was deemed filed pursuant to 
the decision of the District Court (Ref. 
1) and discussed deficiencies in the 
submitted data. On July 7, 1978. Mar¬ 
shall Minerals by its counsel submit¬ 
ted data purporting to remedy some of 
the deficiencies raised by FDA in its 
May 8 letter (Ref. 2). After an exten¬ 
sive review of this supplemental sub¬ 
mission, FDA, in a letter dated Sep¬ 
tember 19. 1978, explained in detail 
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why the newly submitted information 
did not support approval of the peti¬ 
tion (Ref. 3). In that letter FDA also 
reiterated the serious inadequacies in 
all the data submitted by Marshall 
Minerals. The letter constituted a 
final determination on the merits of 
all the submitted data that the peti¬ 
tion does not support a food additive 
regulation. Accordingly, this order is 
published to give notice of and the 
reasons for this determination. 

A. The Safety of Gentian Violet as 

an Additive to Animal Feed has not 

Been Established 

In support of the safety of its prod¬ 
uct, Marshall Minerals submitted the 
data in References 4 through 9. 

References 4, 5. and 8 are short-term 
studies which indicate but do not 
define the toxicity of gentian violet. 

Cross, et al., (Ref. 4) investigated 
"Dye-Gen** mold inhibitor as an ap¬ 
proved premix containing gentian 
violet for safety to breeder chickens. 
There was no significant difference in 
feed consumption per dozen eggs, in 
hatchability per dozen eggs, or in aver¬ 
age gain in body weight per 28-day 
period between the controls and gen¬ 
tian violet treated birds at the admin¬ 
istered unit of 20.625 parts per million 
(ppm) of gentian violet. However, egg 
production (in dozens) per hen, per 
the 28-day period, was significantly 
(p<0.05) reduced at 20.625 ppm. 

The Southern Research Institute 
(Ref. 5) determined that the LD M in 
chickens (the lethal dose of a com¬ 
pound in 50 percent of the treated ani¬ 
mals), of gentian violet in 10 percent 
ethanol aqueous solution, w'as greater 
than 32.5 milligrams per kilogram 
(mg/kg) of body weight. The LD too was 
less than 65 mg/kg of body weight. In 
that study 100 percent mortality re¬ 
sulted within 48 to 72 hours in chick¬ 
ens given a single oral dose of gentian 
violet at 65 mg/kg while 40 percent 
died within 24 to 72 hours at 32.5 mg/ 
kg of body weight. 

The study by Cutlip and Monlux 
(Ref. 8) confirmed previous observa¬ 
tions that crystal violet can cause fatal 
pulmonary alterations in dogs. These 
changes were not specific for crystal 
violet but also occurred with methyl 
violet. Accordingly, the authors con¬ 
cluded that: "Gentian violet would 

probably produce a similar response 

• • • »» 

Reference 9 is a report which was 
publishd in 1913. Observations in that 
report concern the intravenous injec¬ 
tion of gentian violet to rabbits and 
dogs. No meaningful information is 
presented in this study, and recent in¬ 
formation either contradicts its con¬ 
clusions or raises new toxicity ques¬ 
tions (Refs. 5, 8, 10, 11. 12. 15, 26 
through 33, 36, 37, and 38). 
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References 4, 5. 8, and 9 also provide 
no information useful in interpreting 
the demonstrated carcinogenic poten¬ 
tial of gentian violet. The petitioner 
has submitted no information address¬ 
ing the potential carcinogenicity of 
gentian violet. 

Although there are no published 
studies to date that demonstrate that 
gentian violet causes cancer when in¬ 
gested, unpublished studies conducted 
by Fitzhugh in 1949 indicate that 
long-term feeding of gentian violet to 
rats in followed by the appearance of 
neoplastic nodules and hyperplastic 
foci in the liver, sometime coexistent 
with hepatocallular carcinoma sug¬ 
gesting that the carcinoma may have 
been induced by gentian violet (Refs. 
12, 12a and b). 

Additional concerns regarding the 
carcinogenicity of gentian violet arise 
from its chemical structure. Crystal 
violet, a main component of gentian 
violet, belongs to a class of dyes relat¬ 
ed by molecular structure, which can 
be generally referred to as aminophen- 
ylmethanes. A few of these are known 
animal carcinogens, and two, auramine 
and magenta, have been impiicatedas 
human carcinogens as a result of ob¬ 
servations of human exposures in the 
dye industry (Refs. 27, 28, and 29). 

Further information regarding the 
potential carcinogenicity of gentian 
violet is found in a lecture given at 
Yale University in 1939 on studies 
with 50 compounds. Kinosiia claimed 
that hexamethyltriaminotriphenyl- 
methane, a reduced form of crystal 
violet, caused gastric papillomas and 
slight adenomatous proliferation in 
the liver when given orally to rats over 
a period of 300 days (Ref. 30). No dose 
or other experimental details were 
given. 

Gentian violet is also known to pro¬ 
duce various chromosomal anomalies 
in cultured mammalian cells (Refs. 10 
and 26). It is also capable of Inducing 
damage to DNA as is apparent from 
the effect of DNA repair on survival in 
E. Coli (Ref. 11). On the other hand, 
attempts to induce point mutations in 
Salmonella typhimurium with gentian 
violet have been unsuccessful (Refs. 26 
and 39). Similarly, gentian violet does 
not produce apparent genetic damage 
to chick embryos of in an in vivo 
system involving the assay of mouse 
bone marrow cells (Ref. 26). 

Positive correlations betw r een the 
ability of a substance to produce ge¬ 
netic damage and initiate neoplasia 
have been reported. The most sucess- 
ful correlations with carcinogenic ac¬ 
tivity have been carried out using data 
from point mutation assays in bacte¬ 
ria. Gentian violet, as seen, appears to 
be negative in these assays. However, 
the ability to produce chromosome 
anomalies and induce DNA repair, are 
two phenomena inducible by gentian 


violet treatment for which high posi¬ 
tive correlations with carcinogenicity 
have also been claimed. 

In the absence of carefully con¬ 
trolled chronic toxicity studies proper¬ 
ly designed to investigate the toxicolo¬ 
gical and oncogenic effect of gentian 
violet. Marshall Minerals has not es¬ 
tablished that the proposed use of 
gentian violet would be safe insofar as 
human safety is concerned. 

The submitted residue data are also 
inadequate (Refs. 6 and 7). The data 
are identical to the data submitted to 
FDA by Naremco, Inc., Springfield, 
MO, in 1974. The sensitivity of the 
methods used in the submitted residue 
data is claimed to be 0.2 ppm. The re¬ 
sults of radiotracer studies more sensi¬ 
tive than the spectrophotometric tech¬ 
nique employed in the submitted resi¬ 
due study have demonstrated that 
gentian violet or its metabolites may 
be present in the edible parts of chick¬ 
en tissue at levels as high as 50 parts 
per billion (ppb) (See, e.g.. Ref. 13). As 
discussed above, the petitioner has not 
provided data constituting an ade¬ 
quate toxicity base upon which the 
safety of residues of gentian violet 
known to be present in edible animal 
tissues can be evaluated. 

Additionally, the residue data sub¬ 
mitted contain no information on the 
total residue (i.e., the level of gentian 
violet and its metabolites) of gentian 
violet that may remain in the edible 
parts of animal tissue. Also, the resi¬ 
due studies submitted were not run on 
the proposed product, but rather were 
run 3 years before the petitioner even 
began to manufacture a gentian violet 
product. The product tested was GV- 
11, a product manufactured by Nar¬ 
emco, Inc. Accordingly, even if this 
study w ? ere of the requisite sensitivity, 
data would have to have been submit¬ 
ted demonstrating the equivalence of 
the proposed product and GV-11. 

B. The Effectiveness of Gentian 

Violet in Inhibiting tiie Growth 

or Mold in Animal Feed has not 

Been Established 

In support of its claim that gentian 
violet is a mold inhibitor in animal 
feed, Marshall Minerals submitted the 
data in References 14 through 23. 

The submitted data show that, in 
laboratory nutrient systems for the ar¬ 
tificial cultivation of fungi, gentian 
violet in solution has an inhibitory 
effect on fungal growth. These data, 
however, fail for two reasons to sup¬ 
port the claim that gentian violet in¬ 
hibits the growth of fungi when used 
as proposed in animal feed. First, the 
proposed product docs not contain 
gentian violet solution but rather gen¬ 
tian violet in crystalline form. The in¬ 
hibitory effect of gentian violet in 
crystalline form has not been demon¬ 
strated. Second, the proposed product 


is used in animal feed, not in labora¬ 
tory nutrient systems. The data sub¬ 
mitted do not demonstrate that gen¬ 
tian violet when used as proposed by 
the petitioner is effective in inhibiting 
fungal growth in animal feed. 

In its July 9, 1978 letter, Marshall 
Minerals argued that the Somporn 
study cures the two deficiencies noted 
above. In fact. Somporn demonstrated 
that crystal violet (gentian violet is a 
combination of both crystal and 
methyl violet) had no inhibitory effect 
on aspergilli mold present in feed 
when crystal violet was added at 150 
ppm—a level nearly 10 times that pro¬ 
posed in the food additive petition and 
claimed in that petition to be effec¬ 
tive. Somporn also tested the effects 
of crystal violet in crystalline form on 
other fungi in feed and found inhibi¬ 
tion of fungi not only in the treated 
groups but simultaneously in the con¬ 
trol groups. Because fungi were elimi¬ 
nated in the control groups as w ? ell as 
in the treated groups, the Somporn 
study does not tend to show that fungi 
are inhibited by crystal violet. Instead, 
it contradicts that possibility for it is 
possible that the factor that eliminat¬ 
ed the fungi in the control groups, 
which could not have been crystal 
violet. w r as the same factor that elimi¬ 
nated them in the treated groups. 

Furthermore, data (not submitted 
by Marshall Minerals) from experi¬ 
ments designed to measure the anti¬ 
fungal effectiveness of crystalline gen¬ 
tian violet show that gentian violet 
has no inhibitory effect on fungal 
growth when it is added to feed (Refs. 
24 and 25). 

Among the information submitted 
by Marshall Minerals in its July 7. 
1978 letter are statements from G. C. 
Kingsland regarding his research with 
gentian violet (Ref. 17). These state¬ 
ments do not overcome the deficiency 
in Dr. Kingsland's experiments, i.e., 
the failure to maintain proper con¬ 
trols. The control feed samples used in 
Kingsland’s study were not sterilized 
and in all probability contained many 
different types of fungi. Accordingly, 
the various fungi contained in this 
feed should have been isolated and 
identified before and after innocula- 
tion and after the incubation period. 
These deficiencies preclude the use of 
Dr. Kingsland’s study to make an ac¬ 
curate and reliable assessment of the 
effectiveness of gentian violet in inhib¬ 
iting the grow r th of specific organisms. 

Dr. Kingsland’s statements raise ad¬ 
ditional questions concerning his 
work. He states that the organisms 
used to innoculate the feed will not 
grow at the 8.5 percent moisture con¬ 
centration used in his study; yet in his 
study he used the 8.5 percent moisture 
concentration. Consequently, the re¬ 
duction in the number of viable orga¬ 
nisms may have been due to this low 
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moisture level and not to the presence 
of gentian violet. 

C. The Requirements of 21 CFR 571.1 

Regarding the Submission of Sta¬ 
bility Data Have Not Been Met 

The first area of deficiency in the 
stability data is the failure of Marshall 
Minerals to submit data to verify the 
chemical identity and composition of 
the gentian violet, the food additive, 
proposed for use. This deficiency could 
have been rectified by a submission de¬ 
scribing the components and composi¬ 
tion of the gentian violet employed, as 
well as by a submission describing the 
synthesis of that gentian violet as per¬ 
formed by the proposed supplier, E. I. 
du Pont de Nemours & Co., Inc. Fur¬ 
thermore, a statement regarding the 
minimum content and identity of reac¬ 
tion byproducts and other impurities 
in the proposed gentian violet should 
have been submitted. Without these 
data it is impossible to determine 
whether the active gentian violet is 
prepared according to a recognized 
standard, such as U.S.P. XIX gentian 
violet. Also, a representative batch for¬ 
mula to be followed in the manufac¬ 
ture of the proposed food additive was 
not submit ted. 

A second major area of deficiency in 
the stability data is the failure to pro¬ 
vide any information demonstrating 
that the proposed product in its 
market container as well as in repre¬ 
sentative types of feed, including pel¬ 
lets, is stable, i.e., will possess a uni¬ 
form identity, strength, quality, and 
purity for a given period of time. Such 
data should be collected from appro¬ 
priately designed experiments in 
which anticipated or reasonably ex¬ 
pected environmental conditions of 
storage are used. These studies should 
include storage at room temperature 
as well as at 38’ C for at least 180 days 
for a premix and 90 days for the com¬ 
plete broiler feed. Furthermore, the 
data collected from these experiments 
should be analyzed to assess the need 
for an expiration date for the product. 
No discussion of an expiration date 
was provided in the submission. 

D. Marshall Minerals’ Environmen¬ 
tal Impact Analysis Report (EIAR) 

Is Unacceptable 

No EIAR can be considered accept¬ 
able until all human safety questions 
concerning gentian violet have been 
satisfactorily answered. Furthermore, 
the submitted ErAR does not contain 
detailed information about the 
method used to control wastes result¬ 
ing from manufacturing the proposed 
gentian violet premix and how these 
controls meet current local. State, and 
Federal pollution control require¬ 
ments (21 CFR 25.1). 
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Therefore, under the Federal Food, 
Drug, and Cosmetic Act (sec. 
409(c)(1)(B), (e), (f). 72 Stat. 1786-1787 
(21 U.S.C. 348(c)(1)(B), (e), (f») and 
under authority delegated to the Com¬ 
missioner of Food and Drugs (21 CFR 
5.1), because the data required to es¬ 
tablish the safety, antifungal effec¬ 
tiveness, and stability of gentian violet 
under the conditions of use proposed 
in the petition as filed are insufficient 
or nonexistent, and because insuffi¬ 
cient information concerning the envi¬ 
ronmental impact of gentian violet 
was provided, the petition of Marshall 
Minerals to establish a regulation to 
permit the use of the food additive 
gentian violet as an aid in controlling 
fungus and mold growth in poultry 
feed is hereby denied. 

Any person who will be adversely af¬ 
fected by the foregoing order of denial 
may at any time on or before April 30, 
1979, submit to the Hearing Clerk 
(HFA-305), Food and Drug Adminis¬ 
tration, Rm. 4-65, 5600 Fishers Lane, 
Rockville, MD 20857, written objec¬ 
tions thereto and may make a written 
request for a public hearing on the 
stated objections. Each objection shall 
be separately numbered and each 
numbered objection shall specify with 
particularity the provision of the 
order to which objection is made. Each 
numbered objection on which a hear¬ 
ing is requested shall specifically so 
state: failure to request a hearing for 
any particular objection shall consti¬ 
tute a waiver of the right to a hearing 
on that objection. Each numbered ob¬ 
jection for which a hearing is request¬ 
ed shall include a detailed description 
and analysis of the specific factual in¬ 
formation intended to be presented in 
support of the objection in the event 
that a hearing is held; failure to in¬ 
clude such a description and analysis 
for any particular objection shall con¬ 
stitute a waiver of the right to a hear¬ 
ing on the objection. Four copies of all 
documents shall be submitted and 
shall be identified with the Hearing 
Clerk docket number found in brack¬ 
ets in the heading of this document. 
Received objections may be seen in 
the above office between the hours of 
9 a.m. and 4 p.m., Monday through 
Friday. 

Effective date. This order of denial 
shall become effective March 30, 1979. 


Dated: March 22, 1979. 

William F. Randolph, 
Acting Associate Commissioner , 
for Regulatory Affairs. 

CFR Doc. 79-9267 Filed 3-29-79: 8:45 am] 


[4110-85-M] 

Office of the Assistant Secretary for Health 
DR. GERALD G. VUREK 
Intent to Grant Exclusive Patent License 

Pursuant to section 6.3, 45 CFR. 
Part 6, and 41 CFR 101-4, notice is 
hereby given of an intent to grant to 
Dr. Gerald G. Vurek an exclusive li¬ 
cense to manufacture, use, and sell an 
invention of Dr. Vurek entitled “Mea¬ 
surement of Carbon Dioxide,” its use 
limited in scope, however, to measure¬ 
ment of small amounts of carbon diox¬ 
ide in nanoliters of fluid but not to the 
measurement of carbon dioxide in 
human blood samples. A copy of U.S. 
Patent No. 3,867,097, which issued on 
the invention on February 18, 1975, 
may be obtained upon written request 
submitted to the Patent Counsel of 
the Department of Health. Education, 
and Welfare, 5A03 Westwood Building, 
National Institutes of Health. Bethes- 
da, Maryland 20014. 

The proposed license will have a du¬ 
ration of five (5) years, may be royal¬ 
ty-bearing, and will contain other 
terms and conditions to be negotiated 
by the parties in accordance with De¬ 
partment of Health, Education, and 
Welfare (HEW) patent regulations. 
HEW will grant the license unless, 
within sixty (60) days of this Notice, 
the patent Counsel named herein¬ 
above received in writing any of the 
following, together with supporting 
documents: 

(1) A statement from any person set¬ 
ting forth reasons why it would not be 
in the best interest of the United 
States to grant the proposed license; 
or 

(2) An application for a nonexclusive 
license to manufacture or sell the in¬ 
vention in the United States is submit¬ 
ted in accordance with 41 CFR 101-4- 
104-2 and the applicant states that he 
has already brought the invention to 
practical application or is likely to 
bring the invention to practical appli¬ 
cation expeditiously. 

The Assistant Secretary for Health 
of the Department of Health, Educa¬ 
tion, and Welfare will review all writ¬ 
ten responses to this Notice. 


Dated: March 23, 1979. 

(45 CFR 6.3 and 41 CFR 101-4) 

Julius B. Richmond, 
Assistant Secretary of Health. 
[FR Doc. 79-9749 Filed 3-29-79; 8:45 am] 


[4110-85-M] 

DR. GERALD G. VUREK 
Intent to Grant Exclusive Patent License 

Pursuant to section 6.3, 45 CFR, 
Part 6, and 41 CFR 101-4, notice is 
hereby given of an intent to grant to 
Dr. Gerald G. Vurek an exclusive li¬ 
cense to manufacture, use, and sell an 
invention of Dr. Vurek entitled ‘‘Mea¬ 
surement of Carbon Dioxide,” its use 
limited in scope, however, to measure¬ 
ment of small amounts of carbon diox¬ 
ide in nanoliters of fluid but not to the 
measurement of carbon dioxide in 
human blood samples. A copy of U.S. 
Patent No. 3,867,097, which issued on 
the invention on February 18, 1975, 
may be obtained upon written request 
submitted to the Patent Counsel of 
the Department of Health, Education, 
and Welfare, Westwood Building, 
Room 5A03, 5333 Westbard Avenue, 
Bethesda, Maryland 20014. 

The proposed license will have a du¬ 
ration of five (5) years, may be royal¬ 
ty-bearing. and will contain other 
terms and conditions to be negotiated 
by the parties in accordance with De¬ 
partment of Health, Education, and 
Welfare (HEW) patent regulations. 
HEW will grant the license unless, 
within sixty (60) days of this Notice, 
the patent Counsel named herein¬ 
above received in writing any of the 
following, together with supporting 
documents: 

(1) A statement from any person set¬ 
ting forth reasons why it would not be 
in the best interest of the United 
States to grant the proposed license; 
or 

(2) An application for a nonexclusive 
license to manufacture or sell the in¬ 
vention in the United States is submit¬ 
ted in accordance with 41 CFR 101-4- 
104-2 and the applicant states that he 
has already brought the invention to 
practical application or is likely to 
bring the invention to practical appli¬ 
cation expeditiously. 

The Assistant Secretary for Health 
of the Department of Health. Educa¬ 
tion, and Welfare will review all writ¬ 
ten responses to this Notice. 

(45 CFR 6.3 and 41 CFR 101-4). 

Dated: March 23, 1979. 

Julius B. Richmond, 
Assistant Secretary for Health. 

[FR Doc. 79-9751 Filed 3-29-79: 8:45 am] 
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[4110-07-M] 

Office of th# Secretary 
SOCIAL SECURITY ADMINISTRATION 

Statement of Organization, Functions, and 
Delegations of Authority 

Part S (formerly Part 4) of the 
Statement of Organization, Functions, 
and Delegations of Authority for the 
Department of Health, Education, and 
Welfare contains the Statement of Or¬ 
ganization, Functions, and Delegations 
of Authority for the Social Security 
Administration (SSA). Notice is 
hereby given that the organization of 
the Office of Family Assistance pub¬ 
lished in the Federal Register (42 FR 
32846-47) of June 28, 1977, and subse¬ 
quently amended by material which 
appeared in the Federal Register on 
July 28. 1978, (43 FR 32873-74) is fur¬ 
ther amended to abolish the Regional 
Liaison Staff (Sec. SF-10 D.l.) and to 
establish two additional Division-level 
components: the Welfare Management 
Institute and the Division of Liaison 
and State Operations. The Welfare 
Management Institute is established 
to improve public welfare manage¬ 
ment govemmentwide through the 
transfer of effective management ap¬ 
proaches and technology among the 
State and local agencies administering 
public welfare systems. The Division 
of Liaison and State Operations will 
include the functions previously per¬ 
formed by the Regional Liaison Staff 
(i.e., providing a central focus for OFA 
regional activities and concerns) as 
well as the new function of developing 
national standards to be employed by 
OFA regional components in their 
evaluation of State and local agency 
program operations. These changes 
affect Sec. SF-10 and Sec. SF-20 as in¬ 
dicated below: 

Sec. SF-10 Office of Family Assist¬ 
ance (Organization) 

The Office of Family Assistance, 
under the leadership of the Associate 
Commissioner for Family Assistance 
consists of the: 

A. Associate Commissioner for 
Family Assistance 

B. Deputy Associate Commissioner 
for Family Assistance 

C. Deputy Associate Commissioner 
for Family Assistance 

D. Immediate Office of the Associate 
Commissioner for Family Assistance 

E. The Special Programs Staff 

F. The Division of Policy 

G. The Division of Procedures 

H. The Division of Financial Man¬ 
agement 

I. The Division of Management Sup¬ 
port 

J. The Division of Planning, Evalua¬ 
tion and Statistical Analysis 

K. Welfare Management Institute 

L. Division of Liaison and State Op¬ 
erations 
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Sec. SF-20 Office of Family Assist¬ 
ance (Functions) 

K. The Welfare Management Insti¬ 
tute (SFM-4) 

1. Provides coordinated Federal lead¬ 
ership and assistance to State and 
local agencies in improving their man¬ 
agement and implementation of the 
AFDC program. Promotes the better¬ 
ment of public welfare programs go¬ 
vernmentwide. 

2. Identifies and evaluates innovative 
and successful management practices 
and technology employed by State and 
local agencies administering the AFDC 
program. Plans and conducts onsite 
technology transfers from one State 
locality to another. 

3. Publishes periodic newsletters ad¬ 
vising States of program, technological 
and management developments. Oper¬ 
ates a welfare management informa¬ 
tion reference service. Plans and con¬ 
ducts welfare management workshops, 
conferences and forums to address 
critical issues and new ideas in welfare 
management. 

L. Division of Liaison and State Op¬ 
erations (SFM-5) 

1. Provides a national focus for OFA 
regional office activities, assuring con¬ 
tinuous and effective communications 
between OFA headquarters and re¬ 
gional components: assures that re¬ 
gional concerns and needs are attend¬ 
ed to by appropriate headquarters/re¬ 
gional components. Conducts onsite 
comprehensive appraisals of manage¬ 
ment/operations of the Offices of the 
Assistant Regional Commissioners, 
Family Assistance. 

2. Establishes national performance 
goals for State/local agencies. Devel¬ 
ops. issues, evaluates and monitors na¬ 
tional program performance standards 
for measuring the effectiveness of 
State and local agency program ad¬ 
ministration. Provides leadership and 
technical assistance to the regional of¬ 
fices in applying standards in the eval¬ 
uation of State/local performance. 

3. Analyzes quality control findings 
of the Office of Quality Assurance, 
Office of Management and Adminis¬ 
tration to identify areas requiring im¬ 
provements and corrective actions. 

4. Develops national policies and re¬ 
quirements for State/local corrective 
action plans. Provides leadership to 
SSA regional offices regarding the de¬ 
velopment, implementation and moni¬ 
toring of State/local corrective action 
plans: evaluates the effectiveness of 
corrective action activities. 

5. Develops national standards and 
guidelines for State program integrity 
activities; provides guidance to the 
SSA Regional Offices in assisting 
States in the identification and correc¬ 
tion of program fraud and abuse. 

6. Establishes requirements for sub¬ 
mission and review of State plans and 
amendments, and monitors identifica¬ 
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tion of and action on compliance 
issues. 

Dated: March 20. 1979. 

Frederick M. Bohen, 
Assistant Secretary for 
Management and Budget. 

CFR Doc. 79-9752 Filed 3-29-79; 8:45 ami 


[4110-39-M] 


National Institute of Education 

NATIONAL ASSESSMENT OF EDUCATIONAL 

PROGRESS (NAEP) GRANT COMPETITION 

Competition Announcement and Notice of 

Closing Date For Receipt of Applications 

The Director of the National Insti¬ 
tute of Education announces a compe¬ 
tition for a grant award to conduct a 
National Assessment of Educational 
Progress (NAEP) which will assess the 
performance of children and young 
adults in the basic skills of reading, 
mathematics, and communication. 
This competition is based upon the au¬ 
thority contained in Section 405(k) of 
the General Education Provisions Act, 
as amend (20 U.S.C. 1221e(k). Closing 
Date: June 28. 1979. 

In an effort to foster the maximum 
competition for this award, notices 
were published in the Federal Regis¬ 
ter on February 20. 1979 (44 FR 
10432) and in the Commerce Business 
Daily on March 20, 1979, to provide in¬ 
terested persons and organizations 
with an opportunity to have their 
names placed on the mailing list to re¬ 
ceive a copy of the program annonce- 
ment and the award requirements as 
soon as they are published. 

The period of performance for this 
award will be September 1, 1979 
through December 31. 1983. By law, 
only a “nonprofit education organiza¬ 
tion*’, as defined below is eligible to re¬ 
ceive this award. An open pre-applica¬ 
tion conference, will be held at the Na¬ 
tional Institute of Education at 10:00 
a.m. on Wednesday. April 18. 1979, in 
Room 823, 1200 19th Street, N.W., 
Washington, D.C., for the purpose of 
answering questions about this compe¬ 
tition. The public is invited to attend. 

The formal scope of work and the 
criteria for judging applications are 
being issued in the form of a Program 
Announcement. No formal regulations 
will be issued for this award. The Pro¬ 
gram Announcement can be obtained 
from the NIE contact person specified 
below. For the convenience of the 
public the scope of work, the criteria 
and other relevant information are 
summarized below. 

A. SCOPE OF WORK: To carry out 
the legislative mandate of Section 
405(k) the scope of work incorporates 
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the following major goals for the 
NAEP: 

1. To collect and report, over time, 
the performance of young Americans 
in the areas of reading, mathematics 
and communications; 

2. To conduct assessments in other 
educational subject areas as the na¬ 
tional need arises; and 

3. To provide the models, methods, 
and materials developed by a National 
Assessment to State and local educa¬ 
tion agencies to assist them in inter¬ 
preting assessment results. 

To achieve these goals over the 
period of performance for the project, 
the grantee must carry out four princi¬ 
pal activities: 

1. Establish an Assessment Policy 
Committee (APC) in accordance with 
the specifications and functions in the 
law. and provide for its staff support. 

2. Provide for the smooth transition 
of materials and activities if the cur¬ 
rent NAEP contractor is not the grant¬ 
ee. 

3. With guidance from the APC. de¬ 
velop detailed plans for the operation 
of NAEP for the first 16 months of the 
project period that will: 

a. Complete work in progress related 
to prior-year assessments; 

b. Complete data collection in prog¬ 
ress related to assessment year 11 
(1979-80); and 

c. Plan and conduct activities for as¬ 
sessment year 12 (1980-81). 

4. Design and conduct the NAEP 
over the long term through December 
31 1983 

B. QUALIFYING AND SELECTION 
CRITERIA: Applications will be re¬ 
viewed by a panel of NIE staff and 
outside experts appointed by the Di¬ 
rector of NIE. Technical applications 
will be evaluated using the factors 
listed below: 

1. Qualifying Criterion: Transition 
Issues. Applications from other than 
the current NAEP contractor will be 
judged in terms of the completeness of 
their response to issues associated 
with the orderly transfer of materials, 
records, and tasks from the present 
contractor. Reviewers will especially 
look for evidence of the ability to im¬ 
plement the transfer without adverse¬ 
ly affecting the activities of the assess¬ 
ment year 11 NAEP historical data. 

2. Selection Criteria: 

a. Selection Criterion 1: Establishing 
the Advisory Committee: 

Applicants will be judged on the 
basis of the: 

(1) Clarity and relevance of the spe¬ 
cific roles proposed for the APC cover¬ 
ing the requirements of the law; 

(2) Nature of the procedures for pro¬ 
viding the APC with technical and 
policy planning guidance; and 

(3) Procedures by which the APC 
will assess and consider the informa¬ 
tion needs of the educational commu¬ 


nity. the policy needs of government 
at all levels, and information needs of 
the public which, in turn, may be in¬ 
corporated into future assessments. 

b. Selection Criterion 2: The First 
Sixteen Months of Operations (Work 
pertaining to assessment years 10 . 11 
and 12): 15 points Applicants will be 
judged on the basis of the: 

(1) Completeness and reasonableness 
of plans for assessment year 10; par¬ 
ticularly in terms of plans for data 
analysis and for scoring of the art as¬ 
sessment; 

(2) Completeness and reasonableness 
of plans for assessment year 11; em¬ 
phasis will be placed on the plans for 
collecting data for the 13 and 17 year- 
old student samples; 

(3) Procedures to be employed in the 
conception and design of the year 12 
assessment; and 

(4) Plans for dissemination and tech¬ 
nical assistance. 

c. Selection Criterion 3: Understand¬ 
ing of NAEP and Technical Approach: 

Applicants will be judged on the 
basis of: 

(1) Evidence of their understanding 
of all substantive issues surrounding 
the conception and operation of 
NAEP, with particular emphasis on 
the discussion issues listed in subacti¬ 
vity 4A, of the statement of work, and 
the nature and quality of their posi¬ 
tions regarding these issues; 

(2) The completeness and adequacy 
of plans which describe the “typical 
assessment/' These include procedures 
for involving the public and education¬ 
al communities in the planning, objec¬ 
tive and item development, access to 
school districts, schools, and students, 
and data-collection and analyses; 

(3) The quality of the proposed sam¬ 
pling plan (as part of the “typical as¬ 
sessment") will be judged in terms of 
its ability to yield a sample that— 

• Maximizes comparability with 
prior assessments, 

• Minimizes demands on LEAs and 
SEAs. 

• Yields data that are consistent 
with the proposed analyses plan, and 

• Is efficient both in terms of costs 
and analytic power; 

(4) Quality of the proposed strategy 
and approach for providing technical 
assistance to SEAs and LEAs and 
others on the use of NAEP data and 
procedures, and the dissemination of 
findings and analyses; 

(5) Quality and potential of plans 
for analyzing NAEP data for meeting 
the needs of various audiences. Ana¬ 
lytical techniques will be examined for 
their potential to yield interesting and 
useful analyses (such as trend analy¬ 
ses) given the nature of the data that 
has been and will be collected; and 

(6) Safeguards that would be used to 
ensure that the assessments does not 


lead to the development of federal 
tests, curricula, or standards. 

d. Selection Criterion 4: Afana^e- 
ment Plan: Applications will be judged 
on the following management related 
factors: 

(1) Organization Factors: 

(a) Ability \o successfully administer 
large-scale sample-design, item-devel¬ 
opment, data-processing, and data- 
analysis projects; 

(b) Demonstrated ability to carry 
out projects, requiring cooperation 
with State and local education agen¬ 
cies; 

(c) The logic, efficiency, and quality 
of plans for conducting the operation¬ 
al phases of all activities; 

(d) Nature of proposed relationships 
with the APC and contractors; 

(e) Procedures to be followed in con¬ 
trolling costs and in controlling the 
quality of the study and its products; 

(f) If appropriate, the reasonable¬ 
ness of plans to use contractors and 
procedures for overseeing and direct¬ 
ing contractor activities; 

(g) Quality and nature of proposed 
data processing and data base manage¬ 
ment system; 

(h) Plans for facilitating a well-docu¬ 
mented archived data base to be used 
for secondary analyses; 

(i) Plans for providing access to do¬ 
cumented data sets to qualified re¬ 
searchers outside the grantee organi¬ 
zation; and 

(j) Adequacy of physical facilities for 
conducting all phases of the projects. 

(2) Staffing Factors: 

(a) The relevance of training and ex¬ 
perience of senior and mid-level staff 
of the grantee and its contractors, if 
any; 

(b) The adequacy of staff resources 
and support required to conduct all ac¬ 
tivities associated with the NAEP; 

(c) The relevance of the background, 
experience and role of proposed con¬ 
sultants; and 

(d) Plans for involving women and 
minorities at all staff levels. 

C. APPLICATION AND PROGRAM 
INFORMATION: The program an¬ 
nouncement includes information on 
the nature of NAEP, guidelines gov¬ 
erning the competition, and instruc¬ 
tion on how to apply. Interested per¬ 
sons may obtain a program announce¬ 
ment from: Mr. Joel Anthony, Con¬ 
tracts and Grants Management. Divi¬ 
sion, STOP 3, National Institute of 
Education, 1200 19th Street. NW.. 
Washington, D.C. 20208, Telephone: 
202-254-5080. 

In order to expedite the handling of 
written requests, please include a self- 
addressed mailing label. 

D. DEFINITION OF NONPROFIT 
EDUCATION ORGANIZATION: A 
nonprofit education organization 
means an agency, institution, associ¬ 
ation, or corporation or consortia of 
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such entities, (a) whose net earnings 
do not benefit and cannot lawfully 
benefit any private shareholder or 
entity and (b) which has as one of its 
announced purposes the engagement 
in educational activities, such as in¬ 
struction, research, evaluation, or pro¬ 
duction and dissemination of educa¬ 
tional materials. 

E. ESTIMATED PROGRAM FUNDS 
AVAILABLE: This award has a pro¬ 
posed funding level of $3.9 million for 
each of the four years beginning Janu¬ 
ary 1980. although nothing in the pro¬ 
gram announcement or this notice 
commits the Institute to award an spe¬ 
cific amount. Additional funds will be 
made available for the period Septem¬ 
ber 1 through December 31. 1979. 

F. APPLICATIONS DELIVERED BY 
HAND: An application that is hand-de¬ 
livered must be taken to the NIE Pro¬ 
posal Clearinghouse, Room 813, 1200 
19th Street. NW (Brown Building), 
Washington, D.C. The Proposal 
Clearinghouse will accept hand-deliv¬ 
ered applications between 8 a.m. and 4 
p.m. (Washington, D.C. time) daily, 
except Saturdays, Sundays, and Feder¬ 
al holidays. Applications received after 
4 p.m. on the closing date. June 28, 
1979, will not be accepted. 

G. APPLICATIONS DELIVERED 
BY MAIL: An application sent by mail 
must be addressed to the Proposal 
Clearinghouse, National Institute of 
Education. Attention: National Assess¬ 
ment of Educational Progress. Room 
813, 1200 19th Street, NW. Washing¬ 
ton, D.C. 20208. Applications will be 
accepted only if they are mailed on or 
before June 23. 1979 (which is the 
fifth day prior to the closing date) and 
the following proof of mailing is pro¬ 
vided: 

Proof of mailing must consist of a 
legible U.S. Postal Service dated post¬ 
mark or a legible mail receipt with the 
date of mailing stamped by the U.S. 
Postal Service. Private metered post¬ 
marks or mail receipts will not be ac¬ 
cepted without a legible date stamped 
by the U.S. Postal Service. 

Note.—T he U.S. Postal Service does not 
uniformly provide a dated postmark. Appli¬ 
cants should check with their local post 
office before relying on this method. 

Applicants are encouraged to use 
registered or at least first-class mail. 
Each late applicant will be notified 
that its application will not be consid¬ 
ered in this competition. The NIE Pro¬ 
posal Clearinghouse is the only Gov¬ 
ernment representative authorized to 
receive applications under this an¬ 
nouncement. 

H. APPLICABLE REGULATIONS: 
The Regulations that apply to this 
competition are the National Institute 
of Education General Provisions (45 
CFR Part 1400-1424), published in the 
Federal Register on November 4, 
1974 (39 FR 38992). When the present¬ 


ly proposed Education Division Gener¬ 
al Administrative Regulations 
(EDGAR) are adopted, they will re¬ 
place NIE’s General Provisions and 
will apply to this grant award, as ap¬ 
propriate. 

(Catalog of Federal Domestic Assistance 
Number 13.950, Education Research and De¬ 
velopment.) 

Dated: March 28, 1979. 

Patricia Albjerg Graham, 
Director , 

National Institute of Education. 

CFR Doc. 79-10072 Filed 3-29-79: 11:13 am) 


[4210-01-M] 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Federal Disaster Assistance Administration 

[Docket No. NFD-668; FDAA-573-DR] 

HAWAII 

Major Disaster and Related Determinations 

AGENCY: Federal Disaster Assistance 
Administration. 

ACTION: Notice. 

SUMMARY: This is a Notice of the 
Presidential declaration of a major dis¬ 
aster for the State of Hawaii (FDAA- 
573-DR), dated March 7, 1979, and re¬ 
lated determinations. 

DATED: March 7, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

John Perry, Program Support Staff. 
Federal Disaster Assistance Adminis¬ 
tration. Department of Housing and 
Urban Development, Washington, 
D.C. 20410 (202/634-7825). 

NOTICE: Pursuant to the authority 
vested in the Secretary of Housing and 
Urban Development by the President 
under Executive Order 11795 of July 
11. 1974, and delegated to me by the 
Secretary under Department of Hous¬ 
ing and Urban Development Delega¬ 
tion of Authority, Docket No. D-74- 
285: and by virtue of the Act of May 
22, 1974, entitled “Disaster Relief Act 
of 1974” (88 Stat. 143); notice is 
hereby given that on March 7, 1979. 
the President declared a major disas¬ 
ter as follows: 

I have determined that the damage in the 
State of Hawaii resulting from severe 
storms and flooding beginning about Febru¬ 
ary 15, 1979, is of sufficient severity and 
magnitude to warrant a major disaster dec¬ 
laration under Public Law 93-288. I there¬ 
fore declare that such a major disaster 
exists In the State of Haw aii. 

Notice is hereby given that pursuant 
to the authority vested in the Secre¬ 
tary of Housing and Urban Develop¬ 
ment under Executive Order 11795, 


and delegated to me by the Secretary 
under Department of Housing and 
Urban Development Delegation of Au¬ 
thority, Docket No. D-74-285, I hereby 
appoint Mr. Hugh Fowler of the Fed¬ 
eral Disaster Assistance Administra¬ 
tion to act as the Federal Coordinating 
Officer for this declared major disas¬ 
ter. 

I do hereby determine the following 
areas of the State of Hawaii to have 
been adversely affected by this de¬ 
clared major disaster. 

The County of: Hawaii. 

(Catalog of Federal Domestic Asst. No. 
14.701. Disaster Asst.) 

William H. Wilcox, 
Federal Disaster Assistance 
Administration . 

CFR Doc. 79-9704 Filed 3-29-79: 8:45 ami 


[4210-01-M] 


[Docket No. D-79-356] 

ACTING AREA MANAGER, KANSAS CITY 
AREA OFFICE 

Designation and Delegation of Authority 

AGENCY: Department of Housing 
and Urban Development. 

ACTION: Designation. 

SUMMARY: Updates the designation 
of officials who may serve as Acting 
Area Manager for the Kansas City 
Area Office. This revision is necessary 
due to the changes in organizational 
structure resulting from the reorgani¬ 
zation of the Department. 

EFFECTIVE DATE: March 30. 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert Van Maren, Director, Man¬ 
agement & Budget Division, Office 
of Regional Administration, Kansas 
City Regional Office, Department of 
Housing and Urban Development, 
911 Walnut. Kansas City, Missouri 
64106. 

DESIGNATION OF ACTING AREA 
MANAGER FOR KANSAS CITY 
AREA OFFICE: Each of the officials 
appointed to the following positions is 
designated to serve as Acting Area 
Manager during the absence of or va¬ 
cancy in the position of the Area Man¬ 
ager, with all the powers, functions 
and duties redelegated or assigned to 
the Area Manager: Provided, that no 
official is authorized to serve as Acting 
Area Manager unless all officials listed 
before him/her in this designation are 
unavailable to act by reason of ab¬ 
sence or vacancy in the position: 

1. Deputy Area Manager. 
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2. Director, Community Planning and De¬ 
velopment Division. 

3. Director, Housing Division. 

4. Area Counsel. 

This delegation supersedes the desig¬ 
nation effective July 30, 1975 (40 FR, 
31975, July 30, 1975). 

This designation shall be effective as 
of March 30, 1979. 

William O. Anderson, 
Regional Administrator. 

[FR Doc. 79-9695 Filed 3-29-79; 8:45 am] 


[4210-01-M] 

[Docket No. D-79-355] 

ACTING AREA MANAGER, ST. LOUIS AREA 
OFFICE 

Designation and Delegation of Authority 

AGENCY: Department of Housing 
and Urban Development. 

ACTION: Designation. 

SUMMARY: Updates the designation 
of officials who may serve as Acting 
Area Manager for the St. Louis Area 
Office. This revision is necessary due 
to the changes in organizational struc¬ 
ture resulting from the reorganization 
of the Department. 

EFFECTIVE DATE: March 30, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert Van Maren, Director, Man¬ 
agement and Budget Division, Office 
of Regional Administration, Kansas 
City Regional Office, Department of 
Housing and Urban Development, 
911 Walnut. Kansas City, Mo. 64106. 

DESIGNATION OF ACTING AREA 
MANAGER FOR THE ST. LOUIS 
AREA OFFICE: Each of the officials 
appointed to the following positions is 
designated to serve as Acting Area 
Manager during the absence of or va¬ 
cancy in the position of the Area Man¬ 
ager, with all the powers, functions 
and duties redelegated or assigned to 
the Area Manager: Provided, that no 
official is authorized to serve as Acting 
Area Manager unless all officials listed 
before him/her in this designation are 
unavailable to act by reason of ab¬ 
sence or vacancy in the position. 

1. Deputy Area Manager. 

2. Area Counsel. 

3. Director, Housing Division. 

4. Director, Community Planning and De¬ 
velopment Division. 

This delegation supersedes the desig¬ 
nation effective July 30, 1975 (40 FR, 
31975, July 30, 1975). 


This designation shall be effective as 
of March 30. 1979. 

William O. Anderson, 
Regional Administrator. 
[FR Doc. 79-9693 Filed 3-29-79; 8:45 am] 


[4210-01-M] 

[Docket No. D-79-356] 

ACTING AREA MANAGER, OMAHA AREA 
OFFICE 

Designation and Delegation of Authority 

AGENCY: Department of Housing 
and Urban Development. 

ACTION: Designation. 

SUMMARY: Updates the designation 
of officials who may serve as Acting 
Area Manager for the Omaha Area 
Office. This revision is necessary due 
to the changes in organizational struc¬ 
ture resulting from the reorganization 
of the Department. 

EFFECTIVE DATE: March 30, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Robert Van Maren, Director, Man¬ 
agement and Budget Division, Office 
of Regional Administration. Kansas 
City Regional Office, Department of 
Housing and Urban Development, 
911 Walnut, Kansas City, Mo. 64106. 

DESIGNATION OF ACTING AREA 
MANAGER FOR THE OMAHA 
AREA OFFICE: Each of the officials 
appointed to the following positions is 
designated to serve as Acting Area 
Manager during the absence of or va¬ 
cancy in the position of the Area Man¬ 
ager, with all the powers, functions 
and duties redelegated or assigned to 
the Area Manager: Provided, that no 
official is authorized to serve as Acting 
Area Manager unless all officials listed 
before him/her in this designation are 
unavailable to act by reason of ab¬ 
sence or vacancy in the position: 

1. Deputy Area Manager. 

2. Director, Community Planning and De¬ 
velopment Division. 

3. Director. Housing Division. 

4. Area Counsel. 

This delegation supersedes the desig¬ 
nation effective July 30, 1975 (40 FR, 
31975, July 30. 1975). 

This designation shall be effective as 
of March 30. 1979. 

William O. Anderson, 
Regional Administrator. 
[FR Doc. 79-9694 Filed 3-29-79; 8:45 am] 


[4210-01-M] 

(Docket No. D-79-167] 

ACTING REGIONAL ADMINISTRATOR, REGION 
VII (KANSAS CITY) 

Designation and Delegation of Authority 

AGENCY: Department of Housing 
and Urban Development. 

ACTION: Designation. 

SUMMARY: Updates the designation 
of officials who may serve as Acting 
Regional Administrator for Region 
VII (Kansas City). This revision is nec¬ 
essary due to the changes in organiza¬ 
tional structure resulting from the re¬ 
organization of the Department. 

EFFECTIVE DATE: March 30, 1979. 

FOR FURTHER INFORMATION 
CONTACT: Robert Van Maren, Direc¬ 
tor, Management and Budget Division, 
Office of Regional Administration, 
Kansas City Regional Office, Depart¬ 
ment of Housing and Urban Develop¬ 
ment, 911 Walnut, Kansas City, Mis¬ 
souri 64106. 

DESIGNATION OF ACTING RE¬ 
GIONAL ADMINISTRATOR FOR 
REGION VII (KANSAS CITY): Each 
of the officials appointed to the fol¬ 
lowing positions is designated to serve 
as Acting Regional Administrator 
during the absence of or vacancy in 
the position of the Regional Adminis¬ 
trator, with all the powers, functions 
and duties redelegated or assigned to 
the Regional Administrator: Provided, 
that no official is authorized to serve 
as Acting Regional Administrator 
unless all officials listed before him/ 
her in this designation are unavailable 
to act by reason of absence or vacancy 
in the position: 

1. Deputy Regional Administrator. 

2. Regional Counsel. 

3. Director. Office of Regional Adminis¬ 
tration. 

This delegation supersedes the desig¬ 
nation effective March 6, 1972 (37 FR, 
7725, April 19. 1972). 

This designation shall be effective as 
of March 30. 1979. 

William O. Anderson, 
Regional Administrator. 
[FR Doc. 79-9296 Filed 3-29-79; 8:45 am] 


[4210-10-M] 

(Docket No. D-79-556] 

CAMDEN SERVICE OFFICE 
Designation and Delegation of Authority 

Section A. Designation of Acting 
Service Office Supervisor. Each of the 
officials appointed to the following po¬ 
sitions is designated to serve as Acting 
Service Office Supervisor during the 
absence of. or vacancy in the position 
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of. the Service Office Supervisor, with 
all the powers, functions and duties re¬ 
delegated or assigned to the Service 
Office Supervisor; Provided , That no 
official is authorized to serve as Acting 
Service Office Supervisor unless all of¬ 
ficials listed before him/her in this 
designation are unavailable to act by 
reason of absence or vacancy in the 
position: 

1. Duty Supervisor. 

2. Chief. Property Disposition Branch. 

3. Chief, Valuation Branch. 

Effective date: This designation and 
delegation shall be effective as of 
March 30, 1979. 

Thomas Appleby, 
Regional Administrator, 
New York Regional Office. 

[FR Doc. 79-9697 Filed 3-29-79; 8:45 am] 


[4210-01-M] 

[Docket No. D-79-555] 

NEW YORK AREA OFFICE 
Designation and Delegation of Authority 

SECTION A. Designation of Acting 
Area Manager. Each of the officials 
appointed to the following positions is 
designated to serve as Acting Area 
Manager during the absence of, or va¬ 
cancy in the position of, the Area 
Manager, with all the powers, func¬ 
tions and duties redelegated or as¬ 
signed to the Area Managers: Pro¬ 
vided, That no official is authorized to 
serve as Acting Area Manager unless 
all officials listed before him/her in 
this designation are unavailable to act 
by reason of absence or vacancy In the 
position: 

1. The Deputy Area Manager. 

2. The Director of Housing. 

3. The Area Counsel. 

4. The Director, Community Planning and 
Development. 

Effective Date . This designation and 
delegation shall be effective as of 
March 30, 1979. 

Thomas Appleby, 
Regional Administrator, 
New York Regional Office. 

[Fit Doc. 79-9698 Filed 3-29-79; 8:45 am] 


[4210-01-M] 

[Docket No. D-79-554] 

ACTING REGIONAL ADMINISTRATOR, REGION 
VI, (DALLAS) 

Designation 

AGENCY: Department of Housing 
and Urban Development. 

ACTION: Designation of Line of Suc¬ 
cession. 


SUMMARY: Updates the designation 
of officials who may serve as Acting 
Regional Administrator for Region VI. 

EFFECTIVE DATE: September 25, 
1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Hubert Dutton, Director, Manage¬ 
ment and Budget Division, Office of 
Regional Administration, Dallas Re¬ 
gional office. Department of Hous¬ 
ing and Urban Development, Room 
14A8, 1100 Commerce Street, Dallas, 
texas 75242 (214) 749-7637. 

DESIGNATION OF ACTING RE¬ 
GIONAL ADMINISTRATOR FOR 
REGION VI: The employees appoint¬ 
ed to the following positions in Region 
VI (Dallas) are hereby designated to 
serve as Acting Regional Administra¬ 
tor. Region VI, during the absence of 
the Regional Administrator, with all 
the powers, functions, and duties re¬ 
delegated or assigned to the Regional 
Administrator: Provided, that no em¬ 
ployee is authorized to serve as Acting 
Regional Administrator unless all 
other employees whose titles precede 
his/hers in this designation are unable 
to serve by reason of absence: 

1. Deputy Regional Administrator. 

2. Regional Counsel. 

3. Director, Office of Regional Housing. 

4. Director, Office of Regional CPD. 

5. Director, Office of Regional FHEO. 

6. Director, Office of Regional Adminis¬ 
tration. 

This designation supersedes the un¬ 
published designation effective August 
23. 1979. 

(Delegation of Authority by the Secretary 
effective May 4. 1962 <27 FR 4319, May 4. 
1962); Dept. Interim Order II (31 FR 815, 
January 21, 1966).) 

This designation shall be effective as 
of September 25. 1978. 

Thomas J. Armstrong, 
Regional Administrator, 
Region VI (.Dallas). 
[FR Doc. 79-9699 Filed 3-29-79; 8:45 am] 


[4210-01-M] 

[Docket No. D-79-553] 

OFFICE OF THE SERVICE OFFICE SUPERVISOR; 
TULSA SERVICE OFFICE 

Designation 

AGENCY: Department of Housing 
and Urban Development. 

ACTION: Designation of line of suc¬ 
cession. 

SUMMARY: The Service Office Su¬ 
pervisor is designating officials who 
may serve as Acting Service Office Su¬ 
pervisor during the absence of, or va¬ 
cancy in the position of, the Service 
Office Supervisor. 


EFFECTIVE DATE: March 30. 1979. 

SUPPLEMENTARY INFORMATION: 
Each of the officials appointed to the 
following positions is designated to 
serve as Acting Service Office Supervi¬ 
sor during the absence of. or vacancy 
in the position of. the Service Office 
Supervisor, with all the powers, func¬ 
tions, and duties redelegated or as¬ 
signed to the Service Office Supervi¬ 
sor; Provided, that no official is au¬ 
thorized to serve as Acting Service 
Office Supervisor unless all officials 
before him in this designation are un¬ 
available to act by reason of absence 
or vacancy in the position: 

1. Deputy Service Office Supervisor. 

2. Chief Valuation Branch. 

3. Chief Architectural & Engineering 
Branch. 

Emil L. Huber, Jr., 
Area Manager, Oklahoma City 
Area Office, Region VI 
(Dallas). 

Walter G. Sevier, 
Deputy Regional Administrator, 
Region VI(Dallas). 

(FR Doc. 79-9700 Filed 3-29-79; 8:45 am] 


[4210-01-M] 

[Docket No. D-79-553] 

OFFICE OF THE AREA MANAGER; NEW 
ORLEANS AREA OFFICE 

• Designation 

AGENCY: Department of Housing 
and Urban Development. 

ACTION: Designation of line of suc¬ 
cession. 

SUMMARY: The Area Manager is des¬ 
ignating officials who may serve as 
Acting Area Manager during the ab¬ 
sence of. or vacancy in the position of, 
the Area Manager. 

EFFECTIVE DATE: March 30. 1979. 

SUPPLEMENTARY INFORMATION: 
Each of the officials appointed to the 
following position is designated to 
serve as Acting Area Manager during 
the absence of, or vacancy in the posi¬ 
tion of. the Area Manager, with all the 
powers, functions, and duties redele¬ 
gated or assigned to the Area Man¬ 
ager: Provided, that no official is au¬ 
thorized to serve as Acting Area Man¬ 
ager unless all officials before him in 
this designation are unavailable to act 
by reason of absence or vacancy in the 
position: 

1. Deputy Area Manager. 

2. Director. Housing Division. 

3. Area Counsel. 

4. Deputy Director for Development, 
Housing Division. 

5. Deputy Director for Management, 
Housing Division. 


FEDERAL REGISTER, VOL. 44, NO. 63—FRIDAY, MARCH 30, 1979 


















19044 

This designation supersedes the un¬ 
published designation effective Febru¬ 
ary 2, 1977. 

(Delegation of Authority by the Secretary 
effective October 1, 1970; 36 FR 3389, Feb¬ 
ruary 23. 1977.) 

Terrance R. Duvernay, 
Area Manager ; New Orleans 
Area Office , Region VI 
(Dallas). 

Walter G. Sevier. 
Deputy Regional Administrator, 
Region VI(Dallas). 
(FR Doc. 79-9701 Filed 3-29-79; 8:45 am] 


[4210-01-M] 

[Docket No. D-79-550] 

OFFICE OF THE AREA MANAGER: SAN 
ANTONIO AREA OFFICE 

Designation 

AGENCY: Department of Housing 
and Urban Development. 

ACTION: Designation of line of suc¬ 
cession. 

SUMMARY: The Area Manager is des¬ 
ignating officials who may serve as 
Acting Area Manager during the ab¬ 
sence of, or vacancy in the position of. 
the Area Manager. 

EFFECTIVE DATE: March 30, 1979. 

SUPPLEMENTARY INFORMATION: 
Each of the officials appointed to the 
following position is designated to 
serve as Acting Area Manager during 
the absence of, or vacancy in the posi¬ 
tion of, the Area Manager, with all the 
powers, functions, and duties redele¬ 
gated or assigned to the Area Man¬ 
ager: Provided, that no official is au¬ 
thorized to serve as Acting Area Man¬ 
ager unless all officials before him in 
this designation are unavailable to act 
by reason of absence or vacancy in the 
position: 

1. Deputy Area Manager. 

2. Director, Housing Division. 

3. Area Counsel. 

This designation supersedes the un¬ 
published designation effective Febru¬ 
ary 2, 1977. 

(Delegation of Authority by the Secretary 
effective October 1, 1970; 36 FR 3389, Feb¬ 
ruary 23. 1971). 

Finnis E. Jolly, 

Area Manager , San Antonio Area 
Office, Region VI(Dallas). 

Walter G. Sevier, 
Deputy Regional Administrator ; 

Region VI(Dallas). 
[FR Doc. 79-9702 Filed 3-29-79; 8:45 am] 
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[4210-01-M] 

[Docket No. D-79-557] 

ACTING REGIONAL ADMINISTRATOR, SEATTLE 
REGIONAL OFFICE, REGION X, WASHINGTON 

Designation 

Each of the officials appointed to 
the following positions is designated to 
serve as Acting Regional Administra¬ 
tor during the absence of the Regional 
Administrator, with all the powers, 
functions, and duties redelegated or 
assigned to the Regional Administra¬ 
tor; provided that no official is author¬ 
ized to serve as Acting Regional Ad¬ 
ministrator unless all officials listed 
before him in this designation are un¬ 
available to act by reason of absence 
or vacancy in the position: 

1. Deputy Regional Administrator. 

2. Director, Office of Regional Adminis¬ 
tration. 

3. Director, Office of Community Plan¬ 
ning and Development. 

Effective as of the 25th day of Janu¬ 
ary 1979. 

George J. Roybal, 
Regional Administrator , 
Seattle Regional Office. 

[FR Doc. 79-9703 Filed 3-29-79; 8:45 am] 


[ 8230-01-M] 

INTERNATIONAL COMMUNICATION 
AGENCY 

CULTURALLY SIGNIFICANT WORKS OF ART 

Amendment of Determination; Extension of 

Pompeii A.D. 79 Exhibition Within the United 

States 

Pursuant to the authority vested in 
me by P.L. 89-259 of October 19, 1965 
(79 Stat. 985, 22 U.S.C. 2459) and Ex¬ 
ecutive Order 12047 of March 27, 1978 
(43 FR 13359, March 29, 1978) I 
hereby amend Public Notice No. 596, 
published in the Federal Register on 
March 9, 1978 (43 FR 9665), as amend¬ 
ed, by adding to the places of exhibi¬ 
tion or display: the American Museum 
of Natural History, New York, New 
York, on or about April 22. 1979 to on 
or about July 31, 1979. 

This additional exhibition is pursu¬ 
ant to amendments to the loan agree¬ 
ment between the Museum of Fine 
Arts, Boston, Mass., and the Govern¬ 
ment of Italy referred to in Public 
Notice No. 596 of March 9, 1978. 

Notice of this amendment of the de¬ 
termination is ordered to be published 
in the Federal Register. 

March 27, 1979. 

John E. Reinhardt, 
Director , International 
Communication Agency. 

[FR Doc. 79-9740 Filed 3-29-79; 8:45 am] 


[4310-84-M] 

DEPARTMENT OF THE INTERIOR 

Bureau of Land Management 
CALIFORNIA DESERT CONSERVATION AREA 
Designated Wilderness Study Areas 

Under authority heretofore delegat¬ 
ed by the Director, Bureau of Land 
Management, I hereby determine that 
public lands administered by the 
Bureau of Land Management within 
the designated California Desert Con¬ 
servation Area have been inventoried 
according to the provisions of Sections 
201(a) and 603 of the Federal Land 
Policy and Management Act of 1976 
(Pub. L. 94-579) and Section 2(c) of 
the Wilderness Act of 1964 (Pub. L. 
88-577) and that all, or any portions 
of. the 138 areas listed herein as meet¬ 
ing the wilderness criteria of Section 
2(c) of Pub. L 88-577, are hereby desig¬ 
nated Wilderness Study Areas sched¬ 
uled for intensive study by the BLM 
Desert Plan Staff, located at Suite 402, 
3610 Central Avenue, Riverside. Cali¬ 
fornia 92506: 

Area Number Public Land 
Acreage 


100 

456 

100 A 

407 

101 

897 

102 

12,585 

103 

7,784 

104 

3,729 

105 

5,729 

107A 

851 

111 

14,983 

112 

36,287 

115 

69.282 

117 

405,215 

117A 

6,560 

118 

7,951 

119 

32,876 

120 

11,465 

121 

5,780 

122 

87,145 

123 

23,604 

124 

56,690 

127 

90.427 

130 

8,102 

131 

24.873 

132 

5.972 

132A 

8.319 

132B 

21,099 

134 

36,949 

136 

52,696 

137 

33.390 

137A 

8,532 

142 

89.528 

143 

46,529 

145 

89,772 

147 

123.131 

148 

54,022 

149 

33.929 

149A 

2.346 

150 

109.701 

150A 

13.779 

154 

33.914 

156 

113,901 

157 

25.207 

158 

36,023 

159 

5.564 

160 

4.067 

160B 

6.826 

160C 

1.036 

163 

9,225 

164 

17.064 

170 

32.208 

172 

7.040 

173 

7.260 

173A 

13,875 
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Area Number Public Land 
Acreage 


184 

12.798 

186 

7.602 

206 

21.968 

207 

25.037 

217 

53.219 

218 

6.400 

218A 

9.610 

219 

8.611 

220 « 

5.320 

221 

87.831 

221A 

29.435 

222 

255.058 

222A 

17.064 

223 

23.125 

225 

44.317 

225A 

8.105 

227 

14.107 

228 

26.422 

235A 

10.452 

237 

11.092 

237A 

2.560 

237B 

3.200 

238A 

2.976 

238B 

15.333 

239 

44.992 

242 

106.641 

243 

49.301 

244 

16.019 

245 

18.714 

249 

64.273 

250 

124.518 

251 

65.177 

251A 

14.447 

252 

18.333 

256 

72.206 

258 

18.423 

258A 

23.238 

259 

29.178 

260 

37.787 

262 

23.938 

263 

51.057 

264 

13.300 

265 

35.583 

266 

36.239 

267 

37.561 

270 

7.556 

271 

37.758 

272 

32.477 

276 

29.411 

288 

17.063 

288A 

10.984 

290 

9.136 

292 

36.450 

294 

111.685 

295 

29.434 

299 

100.826 

300 

17.889 

304 

26.912 

304A 

13.414 

305 

135.827 

307 

229.241 

310 

57.229 

312 

81.548 

321 

50.538 

322 

48.845 

325 

239.878 

328 

52.992 

328A 

8.532 

334 

49.723 

334A 

4.480 

335 

24.710 

341 

68.051 

343 

15.655 

344 

44.195 

348 

128.057 

350 

44.422 

352 

25.428 

355 

25.971 

355A 

6.982 

356 

37.196 

360 

20.778 

362 

35.524 

368 

26.868 

372 

10.958 

373 

8,766 

Totals:... 138 

5.520.518 


Areas Public Lands 


These areas and acreages are delin¬ 
eated on a map entitled “California 
Desert Wilderness Inventory", dated 
March 31, 1979, published by BLM and 
available to the public through BLM 
offices in California, or by contacting 
the BLM Desert Plan Staff at the ad¬ 
dress noted above. The Wilderness 
Study Areas designated herein will 
remain under BLM interim manage¬ 
ment, as required in Section 603 of 
Pub. L. 94-579 during a period of 
review and until the Congress has de¬ 
termined otherwise. 

The remaining 206 areas inventoried 
within the California Desert Conserva¬ 
tion Area but not designated herein as 
Wilderness Study Areas, and the por¬ 
tions of the 138 areas not designated 
herein as Wilderness Study Areas as 
shown on the referenced map, will no 
longer be subject to the management 
restrictions imposed by Section 603 of 
Pub. L. 94-579. 

As a resource value, w r ilderness w f as 
inventoried and presence identified in 
the California Desert Conservation 
Area, in order that it be integrated 
and compared with other resources In 
development of the California Desert 
Plan required by Section 601(d) of 
Pub. L. 94-579. Because this Section 
requires completion of the comprehen¬ 
sive, long-range management plan for 
the California Desert Conservation 
Area by September 30, 1980, the wil¬ 
derness review for public lands within 
that Area was accelerated within the 
time requirements of Section 603, Pub. 
L. 94-579. 

In order to determine specific road¬ 
less areas containing at least 5,000 
acres*of contiguous public lands, area 
boundaries were limited by rights-of- 
way, non-public ownerships, and exist¬ 
ing roads (conforming to the BLM 
"road" definition as published in the 
BLM Wilderness Inventory Handbook, 
dated September 27. 1978). Within 
these inventoried areas, there fre¬ 
quently are a number of “ways" or 
trails which do not qualify within that 
definition as roads, although they may 
be used as routes of travel. 

Within the listed Wilderness Study 
Areas are 11 Areas containing less 
than 5,000 acres of contiguous public 
lands. These particular Areas, howev¬ 
er, met at least one of the following 
criteria: (1) contiguous with lands 
managed by another agency which 
have been formally determined to 
have wilderness or potential wilder¬ 
ness values; (2) received strong public 
support for study and demonstration 
that it is of sufficient size to make 
practicable its preservation and use in 
an unimpaired condition: or (3) contig¬ 
uous with an area of less than 5,000 
acres of other Federal lands adminis¬ 


tered by an agency with authority to 
study and preserve wilderness lands, 
and the combined total is 5,000 acres 
or more. 

The final designations listed herein 
as Wilderness Study Areas shall 
become effective April 30, 1979. For 
the purposes of this designation, each 
area is considered separable from 
every other area. Should any amend¬ 
ment to these designations be made by 
the BLM State Director, California, as 
a result of new information received 
following this publication. that 
amendment will be formally published 
in the Federal Register and will not 
become effective until 30 days follow¬ 
ing such publication. This 30-day ex¬ 
tension will apply only to the amend¬ 
ment and not to the original designa¬ 
tions. 

Persons wishing to protest any of 
the Wilderness Study Area designa¬ 
tions or non-designations made herein 
shall have 30 days after the final des¬ 
ignation of the State Director. Califor¬ 
nia, is published in the Federal Regis¬ 
ter to file a wTitten protest, which 
must specify the Area to which the 
protest is directed; must include a 
clear and concise statement of reasons 
for the protest; and, must furnish sup¬ 
porting data, with the State Director, 
Bureau of Land Management, 2800 
Cottage Way. Sacramento. California 
95825. The State Director, California, 
will render a written decision on any 
such protest so received. 

Any person adversely affected by 
the State Director's decision on such 
written protest filed by such person 
may appeal such decision by following 
normal administrative procedures ap¬ 
plicable to formal appeals to the Inte¬ 
rior Board of Land Appeals w’hich are 
published in 43 CFR Part 4. 

Dated: March 20, 1979. 

Ed Hastey, 

State Director , California, 

[FR Doc. 79-9155 Filed 3-29-79; 8:45 am) 


[4310-84-M] 

NEARSHORE BEAUFORT SEA 

Availability of Draft Environmental Statement 
Regarding Proposed Federal-State Oil and 
Gat Leate Sale 

Pursuant to Section 102(2)(C) of the 
National Environmental Policy Act of 
1969, the Department of the Interior 
has prepared a draft environmental 
statement (DES) relating to a pro¬ 
posed joint Federal-State of Alaska oil 
and gas lease sale of 186 tracts 
(208,091 hectares; 514,193 acres) in the 
nearshore Beaufort Sea. The tracts 
extend from the Canning River on the 
east to the Kuparuk River on the W'est 
and lie generally seaward from the 
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coast to the 20 meter (66 foot) isobath. 
Of the area proposed for leasing. 
140,558 hectares (347,318 acres) are 
State-owned, 36,085 hectares (89,167 
acres) are under Federal jurisdiction, 
and 31,448 hectares (77,707 acres) are 
in dispute. 

Single copies of the draft statement 
can be obtained from the Office of the 
Manager, Alaska Outer Continental 
Shelf Office, Bureau of Land Manage¬ 
ment, P.O. Box 1159, Anchorage, 
Alaska 99510, or from the Office of 
Public Affairs. Bureau of Land Man¬ 
agement (130), Washington, D.C. 
20240. 

Copies of the DES will also be made 
available for inspection at the follow¬ 
ing locations in Alaska: Juneau Memo¬ 
rial Library, 114 West 4th Street, 
Juneau: Kodiak Public Library, 

Kodiak; Kenai Community Library, 
Cook and Main Streets, Kenai; Univer¬ 
sity of Alaska-Arctic Environmental 
Information and Data Center, 707 A 
Street, Anchorage; University of 
Alaska Library. 3211 Providence 
Avenue. Anchorage; Loussac Public Li¬ 
brary. 427 F Street. Anchorage; Fair¬ 
banks North Star Borough Library, 
901 First Avenue, Fairbanks; North 
Slope Borough Office. Barrow; Village 
Council Office, Nuiqsut; and Village 
Council Office. Kaktovik. 

Interested persons wishing to submit 
comments or suggestions regarding 
the draft statement should send their 
remarks to the Manager, Alaska OCS 
Office, Bureau of Land Management, 
at the address listed above. The De¬ 
partment will accept written com¬ 
ments on the DES until May 17, 1979. 
Public hearings on the draft statement 
and leasing proposal will be held in 
Fairbanks and in the Native villages of 
Barrow. Kaktovik, and Nuiqsut. The 
dates and specific locations of the 
hearings will be announced at a later 
date. 

Arnold E. Petty, 
Acting Associate Director , 
Bureau of Land Management 

Approved: 

Larry E. Meierotto, 

Assistant Secretary 
of the Interior . 

IFR Doc. 79-9635 Filed 3-29-79; 8:45 am) 


[4310-84-M] 

[Tentative Sale No. 56) 

SOUTH ATLANTIC-GEORGIA EMBAYMENT 

Call for Nominations of and Comments on 
Areas for Oil and Gas Leasing 

Purpose of Call 

Section 102 of the Outer Continen¬ 
tal Shelf Lands Act Amendments of 
1978 describes the purposes of that 
Act. One of the purposes is to estab¬ 


lish policies and procedures intended 
to expedite exploration and develop¬ 
ment of the Outer Continental Shelf 
(OCS) in order to achieve national 
economic and energy policy goals, 
assure national security, reduce depen¬ 
dence on foreign sources, and main¬ 
tain a favorable balance of payments 
in world trade. Equally important pur¬ 
poses include balancing energy re¬ 
source development with the protec¬ 
tion of the human, marine and coastal 
environments, as well as assuring 
States and local governments the op¬ 
portunity to review and comment on 
decisions relating to OCS activities. To 
assist the Secretary of the Interior in 
carrying out these purposes, and pur¬ 
suant to 43 CFR 3301.3, nominations 
are hereby requested for areas on the 
South Atlantic-Georgia Embayment, 
Outer Continental Shelf for possible 
oil and gas leasing under the Outer 
Continental Shelf Lands Act (43 
U.S.C. 1331-1343 as amended). Pursu¬ 
ant to 43 CFR 3301.4. the Secretary is 
also requesting comments on the pos¬ 
sible environmental impacts and po¬ 
tential use conflicts in specified areas. 

Description of Areas 

Nominations will be considered for 
any or all of the blocks seaward of the 
three mile line, which are to be found 
on the Protraction Diagrams listed 
below and which are shoreward of the 
line described below. The area is gen¬ 
erally bounded by the 36.5°N latitude 
line on the north, the 28°N latitude 
line on the south and eastward to the 
base of the continental slope, includ¬ 
ing the western edge of the Blake Pla¬ 
teau. 

These blocks may be found on the 
following Outer Continental Shelf Of¬ 
ficial Protraction Diagrams, which 
may be purchased for $2.00 each from 
the Manager, New Orleans OCS 
Office, Bureau of Land Management, 
Hale Boggs Federal Building, 500 
Camp Street, Suite 841, New Orleans, 
Louisiana 70130. 

OCS Official Protraction Diagram 

1. NJ 18-11, Currituck Sound 

2. NI 18-2, Manteo 

3. NI 18-5 

4. NI 18-4, Beaufort 

5. NI 18-7, Cape Fear 

6. NI 17-9, Georgetown 

7. NI 18-10 

8. NI 17-12, James Island 

9. NI 17-11, Savannah 

10. NH 17-3 

11. NH 17-2, Brunswick 

12. NH 17-6 

13. NH 17-5, Jacksonville 

14. NH 17-9 

15. NH 17-8, Daytona Beach 

16. NH 17-12 

17. NH 17-11, Orlando 

1. Protraction Diagram Currituck 
Sound NJ 18-11: Beginning at the 
State-Federal boundary at the NW 
corner of block 492, thence east to the 


NE corner of block 513, thence south 
to the SE comer of block 1041, thence 
to: 

2. Protraction Diagram Manteo NI 
18-2: Beginning at the NE corner of 
block 29. thence south to the SE 
comer of block 997, thence west to the 
SW corner of block 988, thence to: 

3. Protraction Diagram NI 18-5: Be¬ 
ginning at the NE corner of block 17, 
thence south to the SE comer of block 
985, thence west to the SW comer of 
block 969, thence to: 

4. Protraction Diagram Cape Fear 
NI 18-7: Beginning at the NE comer of 
block 44, thence south to the SE 
comer of block 1012, thence west to 
the SW comer of block 991, thence to: 

5. Protraction Diagram NI 18-10: Be¬ 
ginning at the NE comer of block 22, 
thence south to the SE corner of block 
990, thence west to the SW corner of 
block 973, thence to: 

6. Protraction Diagram NH 17-3: Be¬ 
ginning at the NE corner of block 39, 
thence south to the SE comer of block 
1007, thence west to the SW comer of 
block 977, thence to: 

7. Protraction Diagram NH 17-6: Be¬ 
ginning at the NE corner of block 8. 
thence south to the SE comer of block 
976, thence to: 

8. Protraction Diagram NH 17-9: Be¬ 
ginning at the NE corner of block 8, 
thence south to the SE comer of block 
976, thence to: 

9. Protraction Diagram NH 17-12: 
Beginning at the NE corner of block 8, 
thence south to the SE corner of block 
976, thence west to the SW corner of 
block 969, thence to: 

10. Protraction Diagram Orlando 
NH 17-11: Beginning at the SE corner 
of block 1011, thence west to the 
State-Federal boundary at the SW 
comer of block 1002, thence north¬ 
ward along the State-Federal bound¬ 
ary to the point of beginning on Pro¬ 
traction Diagram Currituck Sound NJ 
18-11. 

Instructions on Call 

Nominations must be described in 
accordance with the Outer Continen¬ 
tal Shelf Official Protraction Dia¬ 
grams prepared by the Bureau of Land 
Management, Department of the Inte¬ 
rior and referred to above. Only whole 
blocks may be nominated. Those nomi¬ 
nating twelve blocks or more are re¬ 
quested to arrange their nominations 
into three groups according to the pri¬ 
ority of their interest. 

Comments should be as specific as 
possible in identifying individual 
blocks or areas which should receive 
special concern and analysis. In addi¬ 
tion to nominations, we are seeking 
comments about particular geological, 
environmental, biological, archaeologi¬ 
cal, socioeconomic conditions or prob¬ 
lems, or other information which 
might bear upon potential leasing and 
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development of particular blocks 
where available. 

Nominations and/or comments must 
be submitted not later than May 15. 
1979. in envelopes labeled “Nomina¬ 
tions of Tracts for Leasing in the 
Outer Continental Shelf—South At- 
lantic-Georgia Embayment” or “Com¬ 
ments on Leasing in the Outer Conti¬ 
nental Shelf—South Atlantic-Georgia 
Embayment", as appropriate. They 
must be submitted to the Director. At¬ 
tention 720, Bureau of Land Manage¬ 
ment. Department of the Interior, 
Washington. D.C. 20240. Copies should 
be sent to the Conservation Manager, 
U.S. Geological Survey. Eastern 
Region. 1725 K Street. N.W.. Suite 
204, Washington. D.C. 20006, and to 
the Manager, New Orleans Outer Con¬ 
tinental Shelf Office, Bureau of Land 
Management, Hale Boggs Federal 
Building, 500 Camp Street. Suite 841, 
New Orleans. Louisiana 70130. 

Use of Information From Call 

Nominations will be evaluated and 
used along with other geologic and 
geophysical information to determine 
what, if any, tracts should be tenta¬ 
tively selected for further environmen¬ 
tal analysis pursuant to the National 
Environmental Policy Act of 1969 <42 
U.S.C. 4321-4347) and the OCS Lands 
Act, as amended. Generally, because 
of limits on the geographic scope of 
areas which can be successfully 
planned for a single sale, only a por¬ 
tion of the tracts nominated are select¬ 
ed for further environmental analysis 
and possible leasing. 

Comments will be considered along 
with other relevant information avail¬ 
able to the Secretary to determine 
what tracts should be designated for 
further environmental analysis and 
study. As a general rule, tracts which 
are believed to have potential for the 
production of hydrocarbons are not 
excluded from further environmental 
study unless the Secretary has suffi¬ 
cient information to conclude that it is 
not possible for those tracts to be de¬ 
veloped in an environmentally safe 
manner. 

In any event, selection of tracts for 
further environmental analyses does 
not insure that the tracts will be sub¬ 
sequently offered for lease or that 
they will be deleted for environmental 
or use conflicts. It simply insures that 
more information will be available 
when that decision is made. In per¬ 
forming the additional environmental 
analyses leading to a sale decision, the 
Department will take into account 
comments received as it determines 
particular areas and issues for atten¬ 
tion. 

Final selection of tracts for competi¬ 
tive bidding will be made only at a 
later date after compliance with estab¬ 
lished Departmental procedures and 


all requirements of the National Envi¬ 
ronmental Policy Act of 1969. Notice 
of any tracts finally selected for com¬ 
petitive bidding will be published in 
the Federal Register stating the con¬ 
ditions and terms for leasing and the 
place, date, and hour at which bids 
will be received and opened. 

Dated: March 19, 1979. 

Arnold E. Petty, 
Acting Associate Director , 
Bureau of Land Management. 

Approved: March 26, 1979. 

Heather L. Ross. 

Deputy Assistant Secretary 
of the Interior. 

CFR Doc. 79-9637 Filed 3-29-79: 8:45 am) 


[4310-84-M] 

PUBLIC LANDS AND ISLANDS IN MINNESOTA, 
MICHIGAN, AND WISCONSIN 

Wildernest Inventory 

March 27. 2979. 

Notice is hereby given that the 
Bureau of Land Management is con¬ 
ducting wilderness inventories on 
public lands and islands under its ju¬ 
risdiction in Minnesota, Michigan and 
Wisconsin. The inventories follow 
guidelines established in the Wilder¬ 
ness Inventory Handbook and are re¬ 
quired under the authority of Section 
603 of the Federal Land Policy and 
Management Act of 1976. They mark 
the first step in the Bureau’s wilder¬ 
ness review program to identify all 
roadless areas of 5,000 acres or more 
and roadless islands for wilderness 
characteristics on public lands admin¬ 
istered by the Bureau of Land Man¬ 
agement. The notice announcing com¬ 
mencement of the Bureau-wide inven¬ 
tory was published in the Federal 
Register on September 27. 1978. 

In Minnesota, Michigan, and Wis¬ 
consin, compilation of initial inventory 
data from existing records is nearing 
completion and is now being prepared 
for full public review and comment. 
Input regarding the inventory may be 
submitted to the Lake States Office at 
Duluth, Minnesota. 

The Wilderness Inventory Handbook 
is available on request from the offices 
listed below. 

Director, Eastern States. Bureau of Land 

Management. 7981 Eastern Avenue. Silver 

Spring. MD 20910: 

Manager. Lake States Office. 125 Federal 

Building. Duluth. MN 55802. 

For further information, call: Judith 
A. Lent, Public Information Specialist, 
in Silver Spring at (301) 427-7440; or 


Stan Bauer. Wilderness Coordinator, 
in Duluth at (218) 727-6692, Ext. 378. 

Claude A. Martin, 
Acting Director , 
Eastern States. 
CFR Doc. 79-9728 Filed 3-29-79; 8:45 am] 


[4310-84-M] 

NEVADA 

Mormon Mesa Wilderness Inventory 

The Las Vegas District Office is con¬ 
ducting a special wilderness inventory 
of Mormon Mesa, an area of 81.207 
acres, some 55 miles northeast of Las 
Vegas, Nevada. The specific area is 
bounded by the Muddy River, the 
Virgin River, and Interstate Highway 
15. 

The special review w*as directed as 
the result of special emphasis being 
placed on the early completion of wil¬ 
derness characteristics studies in the 
overthrust belt, of which this area is a 
part. 

An on-the-ground inventory revealed 
that the area lacked both naturalness 
and outstanding opportunities for soli¬ 
tude or a primitive and unconfined 
form of recreation. It is recommended, 
therefore, that the area under review 
be eliminated from further wilderness 
consideration. 

This recommendation is open to 
public comment until April 30, 1979. 
At that time, based on public comment 
and wilderness inventory findings, one 
of three decisions will be made: elimi¬ 
nate the area from further consider- 
tion as wilderness; retain it for further 
wilderness evaluation; or retain a part 
for further wilderness evaluation and 
eliminate other parts. That decision 
will be published in the Federal Reg¬ 
ister and will be followed by a 30-day 
period prior to implementation. 

Maps of the area and summaries of 
the findings have been or soon will be 
mailed to interested Individuals and 
groups. Others. w r ho do not receive 
such mailings, may obtain the infor¬ 
mation by contacting the Las Vegas 
District Office, 4765 W. Vegas Drive. 
Las Vegas, Nevada (P.O Box 5400) 
89102. Comments should also be ad¬ 
dressed to that office. 

To facilitate public comment, an' 
open house will be conducted on April 
18, 1979 from 1 to 4 p.m. and from 7 to 
9 p.m. at the district office. 

Dated: March 23, 1979. 

Roger J. McCormack, 
Associate Slate Director , Nevada. 

CFR Doc. 79-9648 Filed 3-29-79; 8:45 am] 
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[4310-84-M] 

(Wyoming 66852) 

WYOMING 

Application 

March 22, 1979. 

Notice is hereby given that pursuant 
to Section 28 of the Mineral Leasing 
Act of 1920, as amended (30 U.S.C. 
185), the Northwest Pipeline Corpora¬ 
tion of Salt Lake City, Utah filed an 
application for a right-of-way to con¬ 
struct a 4% inch O.D. buried pipeline 
for the purpose of transporting natu¬ 
ral gas across the following described 
public lands: 

Sixth Principal Meridian. Wyoming 

T. 19 N.. R. 112 W., 

Sec. 30. lot 1. 

The proposed pipeline will transport 
natural gas from the Amoco-Champlin 
186 E-l well located in the NE*4 of 
section 25, T. 19 N.. R. 113 W., to a 
point of connection with an existing 
pipeline located in the NW V<SW Vt of 
section 19. T. 19 N., R. 112 W., Lincoln 
County. Wyoming. 

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the application should be ap¬ 
proved. and if so, under what terms 
and conditions. 

Interested persons desiring to ex¬ 
press their views should do so prompt¬ 
ly. Persons submitting comments 
should include their name and address 
and send them to the District Man¬ 
ager, Bureau of Land Management, 
P.O. Box 1869, Highway 187 N.. Rock 
Springs, Wyoming 82901. 

Harold G. Stinchcomb, 

Chief, Branch of Lands and 
Minerals Operations. 

[FR Doc. 79-9649 Piled 3-29-79; 8:45 am] 


[4310-84-M] 

[Wyoming 66887] 

WYOMING 

Application 

March 22, 1979. 

Notice is hereby given that pursuant 
to Section 28 of the Mineral Leasing 
Act of 1920, as amended (30 U.S.C. 
185), the Cities Service Gas Company 
of Oklahoma City, Oklahoma filed an 
application for a right-of-way to con¬ 
struct an 8% inch O.D. pipeline and in¬ 
stall anodes for the purpose of trans¬ 
portation natural gas across the fol¬ 
lowing described public lands: 

Sixth Principal Meridian, Wyoming 

T. 20 N.. R. 93 W., 

Sec. 36, WVfeWtt. 


NOTICES 

The proposed pipeline will transport 
natural gas from the Champlin 242 F- 
1 well located in the SWtt of section 
25, T. 20 N., R. 93 W., Sweetwater 
County, Wyoming to a point of con¬ 
nection with an existing pipeline locat¬ 
ed in the SWV 4 of section 1. T. 19 N., 
R. 93 W., Carbon County. Wyoming. 

The purpose of this notice is to 
inform the public that the Bureau will 
be proceeding with consideration of 
whether the application should be ap¬ 
proved, and if so. under what terms 
and conditions. 

Interested persons desiring to ex¬ 
press their views should do so prompt¬ 
ly. Persons submitting comments 
should include their name and address 
and send them to the District Man¬ 
ager, Bureau of Land Management. 
1300 Third Street, P.O. Box 670, Raw¬ 
lins, Wyoming 82301. 

Harold G. Stinchcomb, 

Chief Branch of Lands and 
Minerals Operations. 

[FR Doc. 79-9650 Filed 3-29-79: 8:45 am] 


[4310-09-M] 

Bureau of Reclamation 

CONTRACT WITH THE ROOSEVELT WATER 
CONSERVATION DISTRICT 

Availability of Contract 

The Department of the Interior, 
through the Bureau of Reclamation, 
intends to enter into a repayment and 
work performance contract with the 
Roosevelt Water Conservation District 
pursuant to the Rehabilitation and 
Betterment Act of 1949, as amended 
(63 Stat. 724, 64 Stat. 11). 

The Roosevelt Water Conservation 
District provides irrigation water for 
approximately 35,000 acres within the 
District. The proposed work program, 
scheduled to begin in 1979, includes re¬ 
habilitation of 27.8 miles of lined 
canals in the Salt River Project at an 
estimated cost of approximately $7.8 
million. 

The public is invited to submit writ¬ 
ten comments on the form of the pro¬ 
posed contract on or before April 30, 
1979. 

For further information and copies 
of the proposed contract, please con¬ 
tact Ms. Pam Kohnken, Contracts and 
Repayment Branch, Bureau of Recla¬ 
mation, 2200 Valley Bank Center, 
Phoenix, Arizona 85073. 

Dated: March 26, 1979. 

R. Keith Higginson, 
Commissioner. 

[FR Doc. 79-9636 Filed 3-29-79; 8:45 am] 


[4310-70-M] 

National Park Service 

SEQUOIA NATIONAL PARK 

Public Workshops for the Management Plan for 
Mineral King; Notice of Intent 

Notice is hereby given that the Na¬ 
tional Park Service will hold a series 
of five public workshops in California 
during late April and early May, 1979. 
as the initial step in developing a man¬ 
agement plan for Mineral King Valley. 

Mineral King, an area of approxi¬ 
mately 16,200 acres, was transferred 
from the U.S. Forest Service to the 
National Park Service and added to 
Sequoia National Park by Public Law 
95-625, the National Parks and Recre¬ 
ation Act of 1978, on November 11, 
1978, when the Act was signed by 
President Carter. 

Each of the public workshops will 
begin at 7:30 p.m., and they will be 
held in the following locations: 

Monday, April 30. 1979—Los Angeles. 
Muses* Room, Space Building, California 
Museum of Science and Industry. 1100 State 
Drive. Exposition Park. 

Tuesday, May 1, 1979—Bakersfield, Map 
Science Twc Room. Maps Science Building, 
Mt. Vernon and University. Bakersfield Col¬ 
lege Campus. 

Monday. May 7, 1979—Visalia, Sequoia 
Room A. Visalia Convention Center, 303 
East Acequia St. 

Tuesday, May 8, 1979—Three Rivers, 
Three Rivers Community Building. High¬ 
way 198. 

Thursday, May 10, 1979—Fresno. McLane 
High School. All Purpose Room, 2727 North 
Cedar Avenue. 

The Act calls for the development of 
a comprehensive management plan for 
Mineral King within two years from 
the date of enactment. The National 
Park Service is also mandated to con¬ 
sider the need for developing addition¬ 
al recreation opportunities and other 
public uses of Mineral King which are 
consistent with sound environmental 
management and the policies of the 
Park Service. However, it was the con¬ 
sensus of Congress that the develop¬ 
ment of permanent facilities for down¬ 
hill skiing in the area would be incon¬ 
sistent with the preservation and en¬ 
hancement of its ecological values. 

Concurrent with the public work¬ 
shops the National Park Service will 
consult with appropriate Federal, 
State and local government officials, 
organizations and individuals about 
the planning project. 

The purpose of the workshops and 
consultations is to provide a broad- 
based public involvement program 
through which the National Park 
Service seeks citizen participation and 
assistance in developing the manage¬ 
ment plan for Mineral King. The man¬ 
agement plan will be a long-range 
guide for the development and man- 
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agement of the Mineral King portion 
of Sequoia National Park. 

Anyone wishing additional informa¬ 
tion on these public workshops, the 
National Park Service planning proc¬ 
ess. or wanting to submit comments 
for the development of the manage¬ 
ment plan for Mineral King may do so 
by writing to Superintendent. Sequoia 
and Kings Canyon National Parks, 
Three Rivers. Calif. 93271. 

Dated: March 21. 1979. 

John H. Davis. 

Acting Regional Director , West¬ 
ern Region , National Park 
Service. 

IFR Doc. 79-9638 Filed 3-29-79: 8:45 am] 


[4310-70-M] 

National Park Service 

NATIONAL PARK SYSTEM ADVISORY BOARD 
Meeting 

Notice is hereby given in accordance 
with the Federal Advisory Committee 
Act that meetings of the National 
Park System Advisory Board will be 
held April 23. 24. 25 and 26. 1979. at 
Lowell, Mass., and Boston, Mass. 

The purpose of the Advisory Board 
is to advise the Secretary of the Interi¬ 
or on matters relating to the National 
Park System. 

The members of Advisory Board are 
as follows: Mrs. Anne Jones Morton 
(Chairman), Easton, MD. Mr. Carl 
Burke (Vice Chairman). Boise, Idaho, 
Dr. Edgar A. Toppin (Secretary), Pe¬ 
tersburg, VA, Hon. Alan Bible, Reno, 
Nevada. Mr. Larry Erickson, Minot, 
North Dakota. Mr. Laurence W. Lane, 
Jr., Menlo Park, California, Mrs. 
Nancy Rennell, Greenwich. Conn., 
Hon. Roy A. Taylor. Black Mountain. 
North Carolina, Mr. Bill Wiener, Jr., 
Shreveport, LA. 

On April 23 the meeting will begin 
at 9:30 a.m. at Park Headquarters, 
Boston National Historical Park for an 
inspection tour of the Park. On April 
24 the meeting will begin at 9:45 a.m. 
at the Lowell National Historical Park 
Visitor Center for an inspection tour 
of the Lowell park. 

April 25 and 26 the Advisory Board 
will meet in general sessions starting 
at 9:30 a.m. in Hull Room. Building 5, 
Charlestown Navy Yard, Boston, 
Mass., to consider administrative mat¬ 
ters pertaining to the Board and for 
discussions on the visits to the Boston 
National Historical Park and the 
Lowell National Historical Park; the 
National Park Service Cultural Re¬ 
sources Program; and to receive and 
consider reports on new area stuydies; 
FY 1980 budget highlights; funding of 
new areas in the National Park 
System; concessions management, and 
to have the report of the ad-hoc com¬ 


mittee on historic trails. The Board 
also will consider future activities and 
formulate its comments and recom¬ 
mendations. 

The meetings will be open to the 
public. However, members of the 
public wishing to participate in the in¬ 
spection tours must provide their own 
transportation. Space and facilities to 
accommodate members of the public 
at the general sessions of the meeting 
are limited and persons will be accom¬ 
modated on a first-come-first-served 
basis. Any member of the public may 
file with the Advisory Board a written 
statement concerning the matters to 
be considered. 

Persons desiring further information 
concerning this meeting or who wish 
to file written statements may contact 
Shirley Luikens, National Park Serv¬ 
ice, Washington, D.C.. at 202-343-2012. 

Summary minutes of the meeting 
will be available for public inspection 
10 to 12 weeks after the meeting in 
Room 3416. Interior Building, Wash¬ 
ington, D.C. 

Dated: March 26. 1979. 

William J. Whalen, 
Director , 

National Park Service. 

[FR Doc. 79-9741 Filed 3-29-79; 8:45 am] 


[4310-55-M] 

Fish and Wildlife Service 
MARINE MAMMALS 
Issuance of Permits 

On February 15, 1979, a notice was 
published in the Federal Register (44 
FR 79-4730), that an application had 
been filed with the Fish and Wildlife 
Service by the Director, National Fish 
and Wildlife Laboratory. Washington, 
D.C.. for a permit to take for research 
and release 200 polar bears ( Ursus 
maritimus) annually for 3 years. 

.Notice is hereby given that on 
March 15, 1979, as authorized by the 
provisions of the Marine Mammal Pro¬ 
tection Act of 1972 (16 U.S.C. 1361- 
1407), the Fish and Wildlife Service 
issued a permit (PRT 2-3724), to cap¬ 
ture. mark, attach radio telemetry 
equipment, conduct other scientific re¬ 
search specified in the application, 
and release up to 600 bears. The 
permit is valid for three years, subject 
to certain conditions set forth therein. 

The permit is available for public in¬ 
spection during normal business hours 
at the Fish and Wildlife Service’s 
office in Room 601, 1000 N. Glebe 
Road, Arlington, Virginia. 


Dated: March 22. 1979. 

Donald G. Donahoo, 
Chief, Permit Branch . Federal 
Wildlife Permit Office. U.S. 
Fish and Wildlife Service. 
tFR Doc. 79-9721 Filed 3-29-79; 8:45 am] 


[4310-55-M] 

MARINE MAMMALS 
Issuance of Permits 

On February 13, 1979, a notice was 
published in the Federal Register (44 
FR 79-4730), that an application had 
been filed with the Fish and Wildlife 
Service by Sea World, Inc., 1720 South 
Shore Road, San Diego, California, for 
a permit to take 8 Pacific walrus (Odo- 
benus rosmarus ) pups for public dis¬ 
play and scientific research as de¬ 
scribed in the application. 

Notice is hereby given that on 
March 14, 1979, as authorized by the 
provisions of the Marine Mammal Pro¬ 
tection Act of 1972 (16 U.S.C. 1361- 
1407), the Fish and Wildlife Service 
issued a permit (PRT 2-3542), to take 
8 Pacific walrus pups for purposes set 
forth in their application, subject to 
certain conditions set forth therein. 

The permit is available for public in¬ 
spection during normal business hours 
at the Fish and Wildlife Service’s 
office in Room 601, 1000 N. Glebe 
Road, Arlington, Virginia. 

Dated: March 22, 1979. 

Donald G. Donahoo, 
Chief, Permit Branch, Federal 
Wildlife Permit Office, U.S. 
Fish and Wildlife Service. 

[FR Doc. 79-9722 Filed 3-29-79; 8:45 am] 


[4410-01-M] 

DEPARTMENT OF JUSTICE 

CITY OF CAMDEN 

Proposed Consent Decree (Clean Water Act) 

In accordance with Departmental 
policy, 28 CFR §50.7, 38 FR 19029. 
notice is hereby given that on March 
9, 1979, a proposed consent decree in 
United States v. City of Camden, et al., 
Civil Action No. 76-0424, was lodged 
with the United States District Court 
for the District of New Jersey 
(Camden). The proposed consent 
decree requires certain work to be 
done on the Main and Baldwin’s Run 
sewage treatment plants by August 1. 
1979. 

The Department of Justice will re¬ 
ceive for a period of thirty (30) days 
from the date of this notice written 
comments relating to the proposed 
consent decree. Comments should be 
addressed to the Assistant Attorney 
General, Land and Natural Resources 
Division, Department of Justice, 
Washington, D.C. 20530, and should 


FEDERAL REGISTER, VOL 44, NO. 63—FRIDAY, MARCH 30, 1979 









19050 


NOTICES 


refer to United States v. City of 
Camden, et al., D.J. Ref. 90-5-1-1-542. 

The proposed consent decree may be 
examined at the office of the United 
States Attorney for the District of 
New Jersey. Room 502 Federal Build¬ 
ing. 970 Broad Street. Newark. New 
Jersey 07102; at the Region II office of 
the Environmental Protection Agency, 
Enforcement Division, 26 Federal 
Plaza. New York, New York 10007; and 
at the Pollution Control Section, Land 
and Natural Resources Division, De¬ 
partment of Justice. Room 2625. 9th 
Street and Pennsylvania Avenue, 
N.W.. Washington. D.C. 20530. A copy 
of the proposed consent decree may be 
obtained in person or by mail from the 
Pollution Control Section, Land and 
Natural Resources Division, Depart¬ 
ment of Justice, Washington, D.C. 

James W. Moorman, 
Assistant Attorney General, 
Land and Natural Resources 
Division. 

[FR Doc. 79-9765 Filed 3-29-79; 8:45 am] 


[4410-01 -M] 

UNITED STATES STEEL CORP. (SOUTH WORKS) 

Proposed Consenf Decree in Action to Enjoin 
Discharge of Air Pollutants 

In accordance with Departmental 
Policy, 28 CFR §50.7 38 FR 19029, 
notice is hereby given that on or about 
March 21, 1979, a proposed consent 
decree in United States of America v. 
United States Steel Corporation, was 
lodged with the United States District 
Court'for the Northern District of Illi¬ 
nois. The proposed consent decree es¬ 
tablishes a schedule of compliance for 
installation of air pollution abatement 
equipment at the basic oxygen process 
shop at the defendant’s South Works 
in Chicago and for compliance with Il¬ 
linois air pollution control regulations. 
Final compliance under the decree is 
required by December 31, 1979. Penal¬ 
ties of $5,000 per day for failure to 
meet interim implementation dates 
and $1,000 per day for failure to meet 
the final compliance deadline are stip¬ 
ulated under the decree. 

The proposed consent decree may be 
examined at the office of the United 
States Attorney, 219 South Dearborn 
Street, Room 1500 South, Chicago, Il¬ 
linois 60604; at the Region V office of 
the Environmental Protection Agency, 
Enforcement Division, 230 South 
Dearborn Street, Chicago. Illinois 
60604; and at the Pollution Control 
Section. Land and Natural Resources 
Division of the Department of Justice, 
Room 2631, Ninth and Pennsylvania 
Avenue, N.W., Washington, D.C. 
20530. A copy of the proposed decree 
may be obtained in person or by mail 
from the Pollution Control Section, 


Land and Natural Resources Division 
of the Department of Justice. 

The Department of Justice will re¬ 
ceive written comments relating to the 
proposed consent decree for a period 
of thirty (30) days from the date of 
this notice. Comments should be ad¬ 
dressed to the Assistant Attorney Gen¬ 
eral, Land and Natural Resources Divi¬ 
sion, Department of Justice, Washing¬ 
ton, D.C. 20530, and should refer to 
United States of America v. United 
States Steel Corporation (South 
Works), N.D. Ill.; D.J. Ref. 90-5-2-3- 
986. 

James W. Moorman, 
Assistant Attorney General, 
Land and Natural Resources 
Division. 

(FR Doc. 79-9766 Filed 3-29-79; 8:45 am] 


[4410-01-M] 

Antitrust Division 

UNITED STATES v. HALL CONTRACTING 
CORPORATION, et al. 

Proposed Final Judgment and Competitive 
Impact Statement Thereon 

Notice is hereby given pursuant to 
the Antitrust Procedures and Penal¬ 
ties Act, 15 U.S.C. § 16(bMh), that a 
proposed Final Judgment and a Com¬ 
petitive Impact Statement (CIS) as set 
out below have been filed with the 
United States District Court for the 
Western District of Kentucky, at Lou¬ 
isville, in United States v. Hall Con¬ 
tracting Corporation , et al. Civil No. 
C 78-0063 L (B). The Complaint In 
this case alleges that four corporations 
(Hall Contracting Corporation; Dixie 
Construction Corporation; Mims Pipe¬ 
line Construction Company, Inc.; and 
Butler Pipelines, Inc.) violated the 
Sherman Act by conspiring to rig bids 
on gas pipeline contracting jobs in the 
Louisville service area, i.e., the area 
served by the Louisville Gas & Electric 
Company. 

The proposed Judgment enjoins the 
defendants from engaging in or renew¬ 
ing the alleged conspiracy and re¬ 
quires the defendants for a period of 
five (5) years to affix to every bid or 
quotation for gas pipeline contracting 
services a written certification that 
such bid or quotation was not in any 
way the result of any communication 
or understanding between any defend¬ 
ant and any other gas pipeline con¬ 
tractor. The CIS describes the terms 
of the Judgment and the background 
of the action and concludes that the 
proposed Judgment provides appropri¬ 
ate relief against the violation alleged 
in the Complaint. 

Public comment is invited on or 
before May 29, 1979. Such comments 
and responses thereto will be pub¬ 
lished in the Federal Register and 
filed with the Court. Comments 


should be directed to John A. Weedon, 
Chief, Cleveland Field Office. Anti¬ 
trust Division, Department of Justice, 
995 Celebrezze Federal Building, 
Cleveland, Ohio 44199. 

Dated: March 15. 1979. 

Charles F. B. McAleer, 
Special Assistant for 
Judgment Negotiations. 

U.S. District Court for the Western 

District of Kentucky at Louisville 

United States of America, Plaintiff, v. Hall 
Contracting Corporation; Dixie Construc¬ 
tion Corporation; Mims Pipeline Construc¬ 
tion Company, Inc.; and Butler Pipelines, 
Inc., Defendants. 

Civil No. C78-0063UB). 

Judge Thomas A. Ballantine. 

Filed: March 15, 1979. 

STIPULATION 

It is stipulated by and between the under¬ 
signed parties, by their respective attorneys, 
that: 

1. A Final Judgment in the form hereto 
attached may be filed and entered by the 
Court, upon the motion of any party or 
upon the Court's own motion, at any time 
after compliance with the requirements of 
the Antitrust Procedures and Penalties Act 
(15 U.S.C §16). and without further notice 
to any party or other proceedings, provided 
that plaintiff has not withdrawn its consent, 
which it may do at any time before the 
entry of the proposed Final Judgment by 
serving notice thereof on defendants and by 
filing that notice with the Court. 

2. In the event plaintiff withdraws its con¬ 
sent or if the proposed Final Judgment is 
not entered pursuant to this Stipulation, 
this Stipulation shall be of no effect what¬ 
ever and the making of this Stipulation 
shall be without prejudice to plaintiff and 
defendants In this and any other proceed¬ 
ing. 

For the Plantiff, United States of Amer¬ 
ica: John H. Shenefield, Assistant At¬ 
torney General William E. Swope, 
Charles F. B. McAleer, John A. 
Weedon, David F. Hils. Attorneys, De¬ 
partment of Justice. Albert Jones, 
United States Attorney. Susan B. Cy- 
phert, William J. Oberdick. Deborah 
Lewis Hiller, Attorneys, Department of 
Justice, Antitrust Division, 995 Cele¬ 
brezze Federal Bldg., Cleveland, Ohio 
44199 < Telephone; 216-522-4014). 

For the Defendants: Frank E. Haddad, 
Jr., Donald H. Balieisen, John S. Reed 
II, Counsel for Hall Contracting Cor¬ 
poration and Dixie Construction Cor¬ 
poration. Edward H. Stopher. Counsel 
for Mims Pipeline Construction Com¬ 
pany, Inc. K. Gregory Haynes.Counsc/ 
for Butler Pipelines. Inc. 

U.S. District Court for the Western 

District of Kentucky at Louisville 

United States of America, Plaintiff, v. Hall 
Contracting Corporation; Dixie Construc¬ 
tion Corporation; Mims Pipeline Construc¬ 
tion Company, Inc.; and Butler Pipelines, 
Inc., Defendants. 

Civil No. C78-0063L(B). 

Filed: March 15, 1979. 
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Pinal Judgment 

The plaintiff, having filed its complaint 
herein on March 3. 1978, and the defend¬ 
ants. having appeared by their respective at¬ 
torneys and having filed their answers to 
the complaint denying the substantive alle¬ 
gations thereof; and plaintiff and defend¬ 
ants. by their respective attorneys, having 
consented to the making and entry of this 
Final Judgment herein, without trial or ad¬ 
judication of. or finding on, any issues of 
fact or law herein, and without this Final 
Judgment constituting any evidence against 
or admission by any party with respect to 
any such issues; 

NOW. THEREFORE, without any testi¬ 
mony having been taken herein, and with¬ 
out trial or adjudication of or finding on 
any issues of fact or law herein, and upon 
consent of the parties hereto, it is hereby 

Ordered, adjudged and decreed, as follows: 

1 

This Court has jurisdiction of the subject 
matter herein and of the parties hereto, and 
the complaint states claims upon which 
relief may be granted against defendants 
under Section 1 of the Sherman Act, 15 
U.S.C. § 1. 

H 

As used in this Final Judgment, the term: 

(A) “Person” shall mean any individual, 
corporation, partnership, firm, association 
or other business or legal entity; 

(B) “Gas pipeline contracting services” 
means the business of installing, removing, 
altering, or repairing, or the rendering of 
other services regarding, gas pipeline and of 
selling appurtenances and materials associ¬ 
ated therewith; and 

(C) “Gas pipeline contractors” means 
those entities engaged in the business of 
providing gas pipeline contracting services 
to gas utilities. 

III 

The provisions of this Final Judgment ap¬ 
plicable to any defendant shall also apply to 
its subsidiaries, successors, assigns, officers, 
directors, agents, servants and employees, 
and to all persons in active concert or par¬ 
ticipation with any of them who shall have 
received actual notice of this Final Judg¬ 
ment by personal service or otherwise; pro¬ 
vided, however, that this Final Judgment 
shall not apply to transactions or activities 
solely between a defendant and its directors, 
officers, employees, parent companies, sub¬ 
sidiaries or any of them when acting in such 
capacity. 

IV 

Each defendant is enjoined and restrained 
from entering Into, adhering to, participat¬ 
ing in. maintaining, furthering, enforcing or 
claiming, either directly or indirectly, any 
rights under any contract, agreement, un¬ 
derstanding, arrangement, plan, program, 
combination or conspiracy with any other 
gas pipeline contractor to: 

(A) Exchange information concerning bid 
amounts or bid ranges with respect to gas 
pipeline contracting jobs; 

(B) Allocate gas pipeline contracting jobs; 

(C) Request or submit noncompetitive, 
collusive, complementary bids on gas pipe¬ 
line contracting jobs; 

(D) Refrain from bidding on gas pipeline 
contracting jobs. 


NOTICES 

v 

Each defendant is enjoined and restrained 
from furnishing to or exchanging with any 
other defendant or any other gas pipeline 
contractor any information concerning the 
prices, terms or any other conditions of sale 
or lease which any gas pipeline contractor 
has submitted, intends to submit, or is con¬ 
sidering submitting to any prospective cus¬ 
tomer. prior to the release of such informa¬ 
tion to the public or to the trade generally. 

VI 

Nothing in this Final Judgment shall be: 

(a) Applicable to any prices, terms or 
other conditions of sale, lease or rental of¬ 
fered by a defendant to any other gas pipe¬ 
line contractor or offered by any other gas 
pipeline contractor to a defendant in negoti¬ 
ating a purchase, sale, lease, or rental of gas 
pipeline contracting supplies or gas pipeline 
contracting equipment between that defend¬ 
ant and such other gas pipeline contractor; 

(b) Deemed to prohibit a defendant from 
entering Into, participating in, or maintain¬ 
ing with any other person a joint venture or 
sub-contract agreement whereby a single 
bid will be submitted and the assets and 
facilities of each of the parties thereto will 
be combined for rendering gas pipeline con¬ 
tracting services, provided that the transac¬ 
tion is denominated as a joint venture or 
sub-contract agreement in the bid submitted 
to the prospective customer. 

VII 

Each defendant is ordered and directed 
for a period of five (5) years from the date 
of entry of this Final Judgment to affix to 
every bid or quotation for the rendering of 
gas pipeline contracting services a written 
certification, signed by an officer of such de¬ 
fendant responsible for the preparation of 
bids or quotations, that such bid or quota¬ 
tion was not in any way the result, directly 
or indirectly, of any discussion, communica¬ 
tion, agreement, understanding, plan or pro¬ 
gram. whether formal or informal, between 
such defendant and any other gas pipeline 
contractor. 

VIII 

Each defendant is ordered and directed to: 

(A) Furnish a copy of this Final Judgment 
to each of its officers, directors, 
superintendents, and other persons respon¬ 
sible for bid preparation or submission 
within thirty (30) days after the date of 
entry of this Final Judgment; 

(B) Furnish a copy of this Final Judgment 
to each successor to those persons described 
in subparagraph (A) hereof within thirty 
(30) days after each such successor is em¬ 
ployed; 

(C) Obtain from each such person fur¬ 
nished a copy of this Final Judgment pursu¬ 
ant to subparagraphs (A) and (B) hereof, a 
signed receipt therefore, which receipt shall 
be retained in the defendants* files; 

(D) Attach to each copy of this Final 
Judgment furnished pursuant to subpara¬ 
graphs (A) and (B) hereof, a statement ad¬ 
vising each person of his obligations and of 
such defendiyit’s obligations under this 
Final Judgment, and of the criminal penal¬ 
ties which may be Imposed upon him and/or 
upon such defendant for violation of this 
Final Judgment; 

(E) Hold, within forty (40) days after the 
date of entry of this Final Judgment, a 
meeting of the persons described in subpar¬ 
agraph (A) at which meeting such persons 
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shall be instructed concerning the defend¬ 
ant's and their obligations under this Final 
Judgment. Similar meetings shall be held at 
least once a year for a period of five (5) 
years from the date of entry of this Final 
Judgment which meetings shall also be at¬ 
tended by persons described in subpara¬ 
graph (B) hereof; 

(F) Establish and implement a plan for 
monitoring compliance by the persons de¬ 
scribed in subparagraph (A) of this Section 
with the terms of the Final Judgment; and 

(G) File with this Court and serve upon 
the plaintiff within sixty (60) days after the 
date of entry of this Final Judgment, an af¬ 
fidavit as to the fact and manner of its com¬ 
pliance with subparagraphs (A). (C) and (D) 
hereof. 

IX 

(A) For the purpose of determining or se¬ 
curing compliance with this Final Judg¬ 
ment, any duly authorized representative of 
the Department of Justice shall, upon writ¬ 
ten request of the Attorney General or the 
Assistant Attorney General in charge of the 
Antitrust Division, and on reasonable notice 
to any defendant made to its principal 
office, be permitted, subject to any legally 
recognized privilege: 

(1) Access during the office hours of such 
defendant to inspect and copy all books, 
ledgers, accounts, correspondence, memo¬ 
randa, and other records and documents in 
the possession or under the control of such 
defendant relating to any matters contained 
in this Final Judgment; and 

(2) Subject to the reasonable convenience 
of such defendant and without restraint or 
interference from it, to interview officers, 
directors, agents, partners, or employees of 
such defendant, who may have counsel pres¬ 
ent, regarding any such matters. 

(B) A defendant, upon the written request 
of the Attorney General or the Assistant 
Attorney General In charge of the Antitrust 
Division, shall submit such reports in writ¬ 
ing, under oath if requested, with respect to 
any of the matters contained in this Final 
Judgment as may from time to time be re¬ 
quested. 

No information or documents obtained by 
the means provided in this Paragraph IX 
shall be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of the Executive Branch of the United 
States, except in the course of legal pro¬ 
ceedings to which the United States is a 
party, or for the purpose of securing compli¬ 
ance with this Final Judgment, or as other¬ 
wise required by law. 

If at any time information of docments 
are furnished by a defendant to plaintiff, 
such defendant represents and identifies in 
writing the material in any such informa¬ 
tion or documents of a type described in 
Rule 26(c)(7) of the Federal Rules of Civil 
Procedure, and said defendant marks each 
pertinent page of such material. "Subject to 
claim of protection under Rule 26(c)(7) of 
the Federal Rules of Civil Procedure,” then 
10 days notice shall be given by plaintiff to 
such defendant prior to divulging such ma¬ 
terial in any legal proceeding (other than a 
Grand Jury proceeding) to which the de¬ 
fendant is not a party. 

X 

Jurisdiction is retained by this Court for 
the purposes of enabling any of the parties 
to this Final Judgment to apply to this 
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NOTICES 


Court at any time for such further orders or 
directions as may be necessary or appropri¬ 
ate for the construction or carrying out of 
this Final Judgment, for the modification of 
any of the provisions hereof, for the en¬ 
forcement of compliance herewith, and for 
the punishment of violations hereof. 

XI 

Entry of this Final Judgment is In the 
public Interest. 

Entered:-. 

Date:-. 


United States District Judge. 

U S. District Court for the Western 
District of Kentucky at Louisville 

United States of America, Plaintiff, v. Hall 
Contracting Corporation; Dixie Construe - 
tion Corporation; Mims Pipeline Construc¬ 
tion Company. Inc.; and Butler Pipeline, 
Inc., Defendants. 

Civil No. C78-0063IXB). 

Filed: March 15. 1979. 

Competitive Impact Statement 

Pursuant to Section 2 of the Antitrust 
Procedures and Penalties Act. 15 U.S.C. 
§ 16(b)-(h), the United States files this Com¬ 
petitive Impact Statement relating to the 
proposed Final Judgment submitted for 
entry in this civil antitrust proceeding. 

I 

Nature and Purpose of the Proceeding 

On March 3. 1978, the United States filed 
a civil antitrust Complaint alleging that 
four corporations combined and conspired 
to submit noncompetitive bids In violation 
of Section 1 of the Sherman Act, 15 U.S.C. 
§ 1 - 

The Complaint alleges that beginning at 
least as early as 1965 and continuing there¬ 
after at least until late 1974, the defendants 
engaged in a combination and conspiracy: 
(a) to exchange information concerning bid 
amounts or bid ranges with respect to gas 
pipeline contracting jobs: <b) to allocate gas 
pipeline contracting jobs: (c) to request or 
submit noncompetitive, collusive, comple¬ 
mentary bids on gas pipeline contracting 
jobs: and (b) to refrain from bidding on gas 
pipeline contracting jobs. 

The Complaint seeks a judgment by the 
Court declaring that defendants engaged in 
an unlawful combination and conspiracy in 
restraint of trade in violation of the Sher¬ 
man Act. It also seeks an Order by the 
Court to enjoin and restrain the defendants 
from such activities in the future and. for a 
period of five years following the date of 
entry of such Order, to require each of the 
defendants to affix to every bid and quota¬ 
tion for gas pipeline contracting services a 
written certification that such bid or quota¬ 
tion w T as not the result of any agreement, 
understanding, or communication between 
the defendant and any other gas pipeline 
contracting company. 

The corporations named In the Complaint 
are: Hall Contracting Corporation: Dixie 
Construction Corporation: Mims Pipeline 
Construction Company. Inc.; and Butler 
Pipelines, Inc. 

All of these defendents to this action have 
previously pleaded nolo contendere to crimi¬ 
nal misdemeanor charges with respect to 


this alleged conspiracy. A fine of $40,900 
was levied against Hall Contracting Corpo¬ 
ration:’a fine of $10,000 was levied against 
Dixie Construction Corporation: a fine of 
$40,000 w’as levied against Mims Pipeline 
Construction Company. Inc.: and a fine of 
$50,000 ($35,000 of which was susended) was 
levied against Butler Pipelines. Inc. This 
civil action had been held in abeyance until 
the criminal misdemeanor charge was re¬ 
solved. 


n 

Description of the Practices Giving Rise 

to the Alleged Violations of the Anti¬ 
trust Laws 

For the purpose of this case, the Com¬ 
plaint defines “gas pipeline contracting 
services’* as the business of installing, re¬ 
moving. altering, or repairing, or the render¬ 
ing of other services regarding, gas pipeline 
and related facilities and of selling appurte¬ 
nances and materials associated therewith. 
The furnishing of gas pipeline contracting 
services is a specialized field engaged in by a 
limited number of entities equipped by tech¬ 
nical training and experience to perform 
these services. 

During the period covered by the Com¬ 
plaint. the corporate defendants provided 
gas pipeline contracting services in the Lou¬ 
isville service area. A principal customer for 
these services was the Louisville Gas & 
Electric Company, a private utility incorpo¬ 
rated in the Commonwealth of Kentucky 
that provides natural gas to residential, 
commercial, industrial and governmental ac¬ 
counts. 

During the period covered by the Com¬ 
plaint, the defendants were among the lead¬ 
ing gas pipeline contractors in the Louisville 
service area, the territory served by the 
Louisville Gas & Electric Company. In 1974. 
the defendants had total revenues of ap¬ 
proximately $2.2 million from the sale of 
gas pipeline contracting services. 

The complaint alleges that the defendants 
engaged in a combination and conspiracy 
beginning at least as early as 1965 and con¬ 
tinuing thereafter at least until late 1974 
that consisted of a continuing agreement, 
understanding, and concert of action among 
themselves and co-conspirators, the substan¬ 
tial terms of which were: 

(A) to exchange information concerning 
bid amounts or bid ranges with respect to 
gas pipeline contracting Jobs: 

(B) to allocate gas pipeline contracting 
jobs; and 

(C) to request or submit noncompetitive, 
collusive, complementary bids on gas pipe¬ 
line contracting jobs; 

<D) to refrain from bidding on gas pipeline 
contracting jobs. 

The Complaint further alleges that the 
combination and conspiracy had the follow¬ 
ing effects, among others: 

(A) price competition in the sale of gas 
pipeline contracting services in the Louis¬ 
ville service area has been restrained; and 

(B) customers in the Louisville service 
area have been deprived of the benefits of 
full, free, and open competition in the pur¬ 
chase of gas pipeline contracting services. 

Ill 

Explanation of the Proposed Final 
Judgment 

The United Slates and the defendants 
have stipulated that the proposed Final 
Judgment may be entered by the Court at 


any time after compliance with the Anti¬ 
trust Procedures and Penalties Act. The 
proposed Final Judgment states that it con¬ 
stitutes no admission by any party with re¬ 
spect to any issue of fact or law. Under the 
provisions of the Antitrust Procedures and 
Penalties Act. entry of the proposed Judg¬ 
ment is conditioned upon a determination 
by the Court that the proposed Judgment is 
in the public interest. (See Section XI of the 
proposed Final Judgment.) 

The proposed Final Judgment enjoins any 
direct or indirect renewal of the type of con¬ 
spiracy alleged in the Complaint. Specifical¬ 
ly. Section IV provides that the defendants 
are enjoined and restrained from entering 
into, adhering to, participating in. maintain¬ 
ing, furthering, enforcing or claiming, either 
directly or indirectly, any rights under any 
contract, agreement, understanding, ar¬ 
rangement. plan, program, combination, or 
conspiracy with any other gas pipeline con¬ 
tractor to: 

(A) exchange information concerning bid 
amounts or bid ranges with respect to gas 
pipeline contracting jobs: 

(B) allocate gas pipeline contracting Jobs: 

(C) request or submit noncompetitive, col¬ 
lusive, complementary bids on gas pipeline 
contracting jobs; and 

(D) refrain from bidding on gas pipeline 
contracting jobs. 

Section V further enjoins each defendant 
from furnishing to or exchanging with any 
other defendant or any other gas pipeline 
contractor any information concerning the 
prices, terms or other conditions of sale or 
lease which any gas pipeline contractor has 
submitted, intends to submit, or is consider¬ 
ing submitting to any prospective customer, 
prior to the release of such information to 
the public or to the trade generally. The In¬ 
junctions in Sections IV and V run perpet¬ 
ually. 

Section VII of the proposed Final Judg¬ 
ment orders and directs each defendant, for 
a period of five years from the date of entry 
of the Judgment, to affix to every bid or 
quotation for the rendering of gas pipeline 
contracting services a written certification, 
signed by an officer of such defendant re¬ 
sponsible for the preparation of bids or quo¬ 
tations. that such bid or quotation was not 
in any way the result, directly or indirectly, 
of any discussion, communication, agree¬ 
ment. understanding, plan, or program, 
whether formal or informal, between such 
defendent and any other gas pipeline con¬ 
tractor. 

Section VIII of the proposed Final Judg¬ 
ment orders and directs each defendant to: 

(A) furnish a copy of the Judgment to 
each of its officers, directors, superinten¬ 
dents, and other persons responsible for bid 
preparation or submission within thirty 
days after the date of entry of the Judg¬ 
ment; 

(B) furnish a copy of the Judgment to 
each successor to those persons described in 
subparagraph (A), above, within thirty days 
after each such successor is employed; 

(C) obtain from each such person fur¬ 
nished a copy of the Judgment pursuant to 
subparagraphs (A) and (B), above, a signed 
receipt which shall be retained in the de¬ 
fendant’s files: 

(D) attach to each copy of the Judgment 
furnished pursuant to subparagraphs (A) 
and (B), above, a statement advising each 
person of his obligations and of defendant's 
obligations under the Judgment, and of the 
criminal penalties which may be imposed 
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upon him and/or upon the defendant for 
violation of the Judgment; 

(E) hold, within forty days after the date 
of entry of the Judgment, a meeting of the 
persons described In subparagraph (A); and 
at this meeting these persons shall be in¬ 
structed concerning the defendant’s and 
their obligations under the Judgment. Simi¬ 
lar meetings shall be held at least once a 
year for a period of five years from the date 
of entry of the Judgment; and these meet¬ 
ings shall also be attended by the persons 
described in subparagraph (B). above; 

(P) establish and implement a plan for 
monitoring compliance by the persons de¬ 
scribed in subparagraph (A) of this Section 
with the terms of the Judgment; and 

(G) file with the Court and serve upon the 
United States within sixty days after the 
date of entry of the Judgment, an affadavit 
as to the fact and manner of its compliance 
with subparagraphs (A), (C). and (D). above. 

There are several limited exceptions to 
the prohibitions against exchange of infor¬ 
mation set forth in Sections IV and V of the 
proposed Pinal Judgment. These exceptions, 
found in Section VI of the Judgment, relate 
to possible purchase, sale, lease, or rental of 
gas pipeline contracting supplies or gas 
pipeline contracting equipment between a 
defendant and any other gas pipeline con¬ 
tractor, or possible Joint venture or sub-con¬ 
tract agreements, provided that the transac¬ 
tion is denominated as a Joint venture or 
sub-contract agreement in the bid submitted 
to the prospective customer. 

The proposed Pinal Judgment is applica¬ 
ble to each of the defendants and to the 
subsidiaries, successors, assigns, officers, di¬ 
rectors, agents, servants and employees of 
each defendant, and to all persons in active 
concert or participation with any of them 
who shall have received actual notice of the 
Judgment by personal service or otherwise. 
(See Section III of the proposed Final Judg¬ 
ment.) 

Standard provisions similar to those found 
in other antitrust consent Judgments are 
contained in Section I, concerning Jurisdic¬ 
tion of the Court, Section IX. concerning in¬ 
vestigation and reporting requirements, and 
Section X. concerning retention of Jurisdic¬ 
tion of the parties to this Final Judgment. 

IV 

Remedies Available to Potential Private 
Plaintiffs 

After entry of the proposed Pinal Judg¬ 
ment, any potential private plaintiff who 
might have been damaged by the alleged 
violations will retain the same right to sue 
for monetary damages and any other legal 
and equitable remedies which he may have 
had if the Judgment had not been entered. 
The Judgment may not be used, how ever, as 
prime facie evidence in private litigation, 
pursuant to Section 5(a) of the Clayton Act, 
as amended. 15 U.S.C. § 16<a). 

V 

Procedures Available for Modification of 
the Proposed Pinal Judgment 

As provided by the Antitrust Procedures 
and Penalties Act. any person believing that 
the proposed Pinal Judgment should be 
modified may submit written comments to 
John A. Weedon. Chief. Cleveland Pield 
Office. Antitrust Division, United States De¬ 
partment of Justice. 995 Celebrezze Federal 
Building, Cleveland. Ohio 44199 (telephone: 
216-522-4070). within the 60-day period pro¬ 


vided by the Act. These comments and the 
Department’s responses to them will be 
filed with the Court and published in the 
Federal Register. All comments will be given 
due consideration by the Department of 
Justice, which remains free to withdraw its 
consent to the proposed Judgment at any 
time prior to its entry If it should determine 
that some modification of it is necessary. 
Section X of the proposed Pinal Judgment 
provides that the Court retains jurisdiction 
over this action and that the parties may 
apply to the Court for such orders as may 
be necessary or appropriate for its modifica¬ 
tion, interpretation, or enforcement. 

VI 

Alternatives to the Proposed Pinal 
Judgment 

The alternative to the proposed Final 
Judgment considered by the Antitrust Divi¬ 
sion w r as a full trial of the issues on the 
merits and on relief. The Division considers 
the substantive language of the proposed 
Pinal Judgment to be of sufficient scope 
and effectiveness to make litigation on the 
issues unnecessary, as the proposed Final 
Judgment provides appropriate relief 
against the violations charged in the Com¬ 
plaint. 

In reaching an agreement on the proposed 
Judgment, one matter was the subject of ne¬ 
gotiation: Whether there would be any ex¬ 
ceptions to the provisions in Sections IV and 
V prohibiting the exchange of information. 
Initially, the United States proposed a Judg¬ 
ment that did not include the exceptions 
contained in Section VI, relating to possible 
joint venture or sub contract agreements 
and to possible purchase, sale, lease, or 
rental of gas pipeline contracting supplies 
or equipment between a defendant and any 
other gas pipeline contractor. The United 
States decided to allow these exceptions be¬ 
cause in many situations, especially those 
Involving large projects or specialized tasks, 
certain gas pipeline contractors would not 
be able to bid if they were not able to 
engage in Joint ventures or sub-contracts or 
if they were not able to purchase, sell, lease, 
or rent gas pipeline contracting supplies and 
equipment. 

VII 

Determinative Materials and Documents 

No materials or documents were consid¬ 
ered determinative by the United States in 
formulating the proposed Pinal Judgment. 
Consequently, none is being filed pursuant 
to the Antitrust Procedures and Penalties 
Act. 15 U.S.C. § 16(b). 

DATED: March 15. 1979. 

JOHN A. WEEDON. DAVID P. HILS. 
Attorneys , Department of Justice. 
WILLIAM J. OBERDICK. DEBORAH 
LEWIS HILLER. RICHARD E. 
REED. Attorneys, Department of Jus - 
tice . Antitrust Division, 995 Celebrezze 
Federal Bldg., Cleveland, Ohio 44199 
( Telephone: 216-522-4014 ). 

[PR Doc. 79-9769 Piled 3-29-79: 8:45 am] 


[4410-01-M] 

UNITED STATES v. STEWART MECHANICAL 
ENTERPRISES, INC 

Propotad Final Judgment and Competitive 
Impact Statement Thereon 

Notice is hereby given pursuant to 
the Antitrust Procedures and Penal¬ 
ties Act, 15 U.S.C. § 16 (b) through (h), 
that a proposed Final Judgement and 
a Competitive Impact Statement (CIS) 
as set out below have been filed with 
the United States District Court for 
the Western District of Kentucky at 
Louisville, in United States v. Stewart 
Mechanical Enterprises, Inc., Civil No. 
C75-0377 L(A). The Complaint in this 
case alleges that Stewart Mechanical 
Enterprises, Inc., a wholly owned sub¬ 
sidiary of Titan Group, Inc., of Param- 
us. New Jersey, violated the Sherman 
Act by conspiring to rig bids on me¬ 
chanical contracting jobs in the Louis¬ 
ville market, Le., the territory encom¬ 
passed by the City of Louisville and 
Jefferson County in the Common¬ 
wealth of Kentucky. 

The proposed Judgment enjoins the 
defendant from engaging in or renew¬ 
ing the alleged conspiracy and re¬ 
quires the defendant, for a period of 
five (5) years, to affix to every bid or 
quotation for mechanical contracting 
services a written certification that 
such bid or quotation was not in any 
way the result of any discussion, com¬ 
munication, agreement, understand¬ 
ing, plan or program, whether formal 
or informal, between the defendant 
and any other mechanical contractor. 
The CIS describes the terms of the 
Judgment and the background of the 
action and concludes that the pro¬ 
posed Judgment provides appropriate 
relief against the violation alleged in 
the Complaint. 

Public comment is invited on or 
before May 29, 1979. Such comments 
and responses thereto will be pub¬ 
lished in the Federal Register and 
filed with the Court. Comments 
should be directed to John A. Weedon, 
Chief, Cleveland Field Office, Anti¬ 
trust Division, Department of Justice, 
995 Celebrezze Federal Building, 
Cleveland, Ohio 44199. 

Dated: March 15, 1979. 

Charles F. B. McAleer, 
Special Assistant for 
Judgment Negotiations. 

U.S. District Court for the Western 
District of Kentucky at Louisville 

United States of America, Plaintiff, vs. 
Stewart Mechanical Enterprises, Inc., De¬ 
fendant. 

Civil No. C75-0377IXA). 

Piled: March 15. 1979. 
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STIPULATION 

It Is stipulated by and between the under¬ 
signed parties, by their respective attorneys, 
that: 

1. A Final Judgment in the form hereto 
attached may be filed and entered by the 
Court, upon the motion of any party or 
upon the Court s own motion, at any time 
after compliance with the requirements of 
the Antitrust Procedures and Penalties Act 
(15 U.S.C. § 16). and without further notice 
to any party or other proceedings, provided 
that plaintiff has not withdrawn its consent, 
which it may do at any time before the 
entry of the proposed Final Judgment by 
serving notice thereof on this defendant and 
by filing that notice with the Court. 

2. In the event plaintiff withdraws its con¬ 
sent or if the proposed Final Judgment is 
not entered pursuant to this Stipulation, 
this Stipulation shall be of no effect what¬ 
ever and the making of this Stipulation 
shall be without prejudice to plaintiff and 
defendant in this and any other proceeding. 

For the Plaintiff: United States of 
America. John H. Shenefield, Assist - 
ant Attorney General, William E. 
Swope, Charles F. B. McAleer, John A. 
Weedon, Attorneys, Department of 
Justice. Albert Jones. U.S. Attorney. 
William A. LeFaiver, Attorney. Depart- 
ment of Justice, Antitrust Division, 
995 Celebrezze Federal Building, Cleve¬ 
land, Ohio 44199. ( Telephone: 216-522 - 
4083.) 

For the Defendant: Frank E. Haddad, 
Jr., 529 Kentucky Home Life Building, 
Louisville, Kentucky 40202, (502) 583- 
4881. 

U.S. District Court for the Western 

District of Kentucky at Louisville 

United States of America, Plaintiff, v. 
Stewart Mechanical Enterprises, Inc., De¬ 
fendant. 

Civil No. C75-0377L( A) 

Filed: March 15. 1979 

FINAL JUDGMENT 

The Plaintiff, having filed its Complaint 
herein on November 18. 1975, and the De¬ 
fendant. having appeared by its attorney, 
and having filed its Answer to such Com¬ 
plaint denying the substantive allegations 
thereof: and Plaintiff and Defendant, by 
their respective attorneys, having consented 
to the making and entry of this Final Judg¬ 
ment herein, without trial or adjudication 
of. or finding on, any issues of fact or law 
herein and without this Final Judgment 
constituting any evidence against or admis¬ 
sion by any party with respect to any such 
issues: 

NOW. THEREFORE, without any testi¬ 
mony having been taken herein, and with¬ 
out trial or adjudication of or finding on 
any issues of fact or law herein, and upon 
consent of the parties hereto, it is hereby 

ORDERED. ADJUDGED AND DE¬ 
CREED, as follows: 

I 

This Court has jurisdiction of the subject 
matter herein and of the parties hereto, and 
the Complaint states claims upon which 
relief may be granted against Defendant 
under Section 1 of the Sherman Act, 15 
U.S.C. § 1. 


NOTICES 

II 

As used in this Final Judgment: 

(A) "Person’* shall mean any individual, 
corporation, partnership, firm, association 
or other business or legal entity: 

(B) "Mechanical contracting services” 
shall mean the contracting for, and the in¬ 
stallation of. all phases of plumbing, pipe 
fitting, and sheet metal work in or at job 
sites for new construction or for renovation 
purposes: 

(C) "Mechanical contractor” shall mean 
any person engaged in the business of pro¬ 
viding mechanical contracting services for 
customers: 

(D) ‘Mechanical contracting supplies” 
shall mean products. Including, but not lim¬ 
ited to. pipe, sanitary plumbing fixtures, 
valves, faucets, fittings, hangers, connectors, 
and heating and air conditioning units, sold 
and installed by companies rendering me¬ 
chanical contracting services. 

III 

The provisions of this Final Judgment ap¬ 
plicable to the Defendant shall also apply to 
its subsidiaries, successors, assigns, officers, 
directors, agents, servants and employees, 
and to all persons in active concert or par¬ 
ticipation with any of them who shall have 
received actual notice of this Final Judg¬ 
ment by personal service or otherwise, pro¬ 
vided, however, that this Final Judgment 
shall not apply to transactions or activities 
solely between the Defendant and its direc¬ 
tors. officers, employees, parent companies, 
subsidiaries or any of them when acting in 
such capacity. 

IV 

The Defendant is enjoined and restrained 
from entering into, adhering to, participat¬ 
ing in. maintaining, furthering, enforcing or 
claiming, either directly or indirectly, any 
rights under any contract, agreement, un¬ 
derstanding, arrangement, plan, program, 
combination or conspiracy with any other 
mechanical contractor to: 

(A) Submit any noncompetitive, collusive 
or complementary bid for any project re¬ 
quiring mechanical contracting services: 

(B) Include any agreed-upon charge in 
any bid on a project requiring mechanical 
contracting services: 

(C) Compensate unsuccessful bidders on a 
project requiring mechanical contracting 
services: 

(D) Refrain from bidding on a project re¬ 
quiring mechanical contracting services: 

(E) Exchange information concerning bid 
amounts or bid ranges with respect to me¬ 
chanical contracting jobs. 

V 

The Defendant is enjoined and restrained 
from furnishing to or exchanging with any 
other mechanical contractor any informa¬ 
tion concerning the prices, tefms, or other 
conditions of sale or lease which any me¬ 
chanical contractor has submitted, intends 
to submit or is considering submitting to 
any prospective customer price to the re¬ 
lease of such information to the public or to 
the trade generally. 

VI 

Nothing in this Final Judgment shall be: 

(A) Applicable to any price, terms or other 
conditions of sale, lease or rental offered by 
the Defendant to any other mechanical con¬ 
tractor or offered by any other mechanical 


contractor to the Defendant in negotiating 
a purchase, sale, lease, or rental of mechani¬ 
cal contracting supplies or mechanical con¬ 
tracting equipment between this Defendant 
and such other mechanical contractor; 

(B) Deemed to prohibit the Defendant 
from entering into, participating in. or 
maintaining with any other person a joint 
venture or sub contract agreement whereby 
a single bid will be submitted and the assets 
and facilities of each of the parties thereto 
will be combined for rendering mechanical 
contracting services, provided that the 
transaction is denominated as a joint ven¬ 
ture or sub-contract agreement in the bid 
submitted to the prospective customer. 

VII 

The Defendant is ordered and directed for 
a period of five (5) years from the date of 
entry of this Final Judgment to affix to 
every bid or quotation for the rendering of 
mechanical contracting services a written 
certification, signed by an officer of the De¬ 
fendant responsible for the preparation of 
bids or quotations, that such bid or quota¬ 
tion was not in any way the result, directly 
or indirectly, of any discussion, communica¬ 
tion. agreement, understanding, plan or pro¬ 
gram. whether formal or informal, between 
the Defendant and any other mechanical 
contractor, except as specifically permitted 
by Paragraph VI of this Final Judgment. 

VIII 

The Defendant is ordered and directed to: 

(A) Furnish a copy of this Final Judgment 
to each of its officers, directors, sales man¬ 
agers and service managers within thirty 
(30) days after the date of entry of this 
Final Judgment: 

(B) Furnish a copy of this Final Judgment 
to each successor to those persons described 
in subparagraph (A) hereof within thirty 
(30) days after each such successor is em¬ 
ployed: 

(C) Obtain from each such person fur¬ 
nished a copy of this Final Judgment pursu¬ 
ant to subparagraphs (A) and (B) hereof, a 
signed receipt therefor, which receipt shall 
be retained in the Defendant’s files: 

(D) Attach to each copy of this Final 
Judgment furnished pursuant to subpara¬ 
graphs (A) and (B) hereof a statement ad¬ 
vising each person of his obligations and of 
the Defendant’s obligations under this Final 
Judgment, and of the criminal penalties 
which may be imposed upon him and/or 
upon the Defendant for violation of this 
Final Judgment; 

(E) Hold, within forty-five (45) days after 
the date of entry of this Final Judgment, a 
meeting of the persons described in subpar¬ 
agraph (A) hereof, at which meeting such 
persons shall be instructed concerning the 
Defandant’s and their obligations under 
this Final Judgment. Similar meetings shall 
be held at least once a year for a period of 
five (5) years from the date of entry of this 
Final Judgment, which meetings shall also 
be attended by the persons described in sub¬ 
paragraph (B) thereof: 

(F) Establish and implement a plan for 
monitoring compliance by the persons de¬ 
scribed in subparagraphs (A) and (B) hereof 
with the terms of this Final Judgment: and 

(G) File with this Court and serve upon 
the Plaintiff within sixty (60) days after the 
date of entry of this Final Judgment, an af¬ 
fidavit as to the fact and manner of the De¬ 
fendant’s compliance with subparagraphs 
(A). (C) and (D) hereof. 
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IX 

(A) For the purpose of determining or se¬ 
curing compliance with this Final Judg¬ 
ment. any duly authorized representative of 
the Department of Justice shall* upon writ¬ 
ten request of the Attorney General or the 
Assistant Attorney General in charge of the 
Antitrust Division, and on reasonable notice 
to the Defendant made to its principal 
office, be permitted, subject to any legally 
recognized privilege; 

(1) Access during the office hours of the 
Defendant to inspect and copy all books, 
ledgers, accounts, correspondence, memo¬ 
randa. and other records and documents in 
the possession or under the control of the 
Defendant relating to any matters con¬ 
tained in this Final Judgment; and 

(2) Subject to the reasonable convenience 
of the Defendant and without restraint or 
Interference from it, to interview officers, 
directors, agents, partners, or employees of 
the Defendant, who may have counsel pres¬ 
ent, regarding any such matters. 

(B) The Defendant, upon the written re¬ 
quest of the Attorney General or the Assist¬ 
ant Attorney General in charge of the Anti¬ 
trust division, shall submit such reports in 
writing, under oath if requested, with re¬ 
spect to any of the matters contained in this 
Final Judgment as may from time to time 
be requested. 

No information or documents obtained by 
the means provided in this Paragraph IX 
shall be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of the Executive Branch of the United 
States, except in the course of legal pro¬ 
ceedings to which the United States is a 
party, or for the purpose of securing compli¬ 
ance with this Final Judgment, or as other¬ 
wise required by law. 

If at any time information or documents 
are furnished by the Defendant to the 
Plaintiff, the Defendant represents and 
identifies in writing the material in any 
such information or documents of a type de¬ 
scribed in Rule 26(0(7) of the Federal Rules 
of Civil Procedure, and the Defendant 
marks each pertinent page of such material. 
'Subject to claim of protection under Rule 
26(cX7) of the Federal Rules of Civil Proce¬ 
dure,” then 10 days notice shall be given by 
Plaintiff to the Defendant prior to divulging 
such material in any legal proceeding (other 
than a Grand Jury proceeding) to which the 
Defendant is not a party. 

X 

Jurisdiction is retained by this Court for 
the purpose of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders or 
directions as may be necessary or appropri¬ 
ate for the construction or carrying out of 
this Final Judgment, for the modification of 
any of the provisions hereof, for the en¬ 
forcement of compliance herewith, and for 
the punishment of violations hereof. 

XI 

Entry of this Final Judgment is in the 
Public Interest. 


United States District Judge. 
Entered:- 

U.S. District Court for the Western 
District of Kentucky at Louisville 

United States of America, 

Plaintiff, v. 

Stewart Mechanical Enterprises, 

Inc., Defendant. 


Civil No. C 75-0377 U A) 

Filed: March 15. 1979 

competitive impact statement 

Pursuant to Section 2 of the Antitrust 
Procedures and Penalties Act. 15 U.S.C. 
§ 16(b)-(h), the United States files this Com¬ 
petitive Impact Statement relating to the 
proposed Final Judgment submitted for 
entry in this civil antitrust proceeding. 

I 


nature and purpose of the proceeding 

On November 18. 1975. the United States 
filed a civil antitrust Complaint alleging 
that Stewart Mechanical Enterprises, Inc., 
combined and conspired to submit noncom¬ 
petitive bids in violation of Section 1 of the 
Sherman Act, 15 U.S.C. § 1. 

The Complaint alleges . that beginning 
sometime prior to 1967 and continuing 
thereafter up to and including May 22, 1972, 
the defendant engaged in a combination 
and conspiracy (a) to discuss or provide in¬ 
formation concerning bid amounts or bid 
ranges with respect to specific mechanical 
contracting jobs and (b) to submit noncom¬ 
petitive, collusive, complementary bids on 
mechanical contracting project^. 

The Complaint seeks a judgment by the 
Court declaring that the defendant engaged 
in an unlawful combination and conspiracy 
in restraint of trade in violation of the Sher¬ 
man Act. It also seeks an Order by the 
Court to enjoin and restrain the defendant 
from such activities or other activities 
having a similar purpose or effect in the 
future and. for a period of five years follow¬ 
ing the date of entry of such Order, to re¬ 
quire the defendant to affix to every bid or 
quotation for the sale of mechanical con¬ 
tracting supplies or mechanical contracting 
services a written certification that such bid 
or quotation was not the result of any 
agreement, understanding, or communica¬ 
tion between the defendant and any other 
mechanical contracting company. 

The defendant to this action has previous¬ 
ly pleaded nolo contendere to a criminal 
misdemeanor charge with respect to this al¬ 
leged conspiracy and a fine of $25,000 was 
levied against the defendant. This civil 
action had been held in abeyance until the 
criminal misdemeanor charge was resolved. 

II 

description of the practices giving rise to 

THE ALLEGED VIOLATIONS OF THE ANTITRUST 

LAWS 

For the purpose of this case, the Com¬ 
plaint defines “mechanical contracting serv¬ 
ices*' as the contracting for and the installa¬ 
tion of all phases of plumbing, pipe fitting, 
and sheet metal w r ork in or at job sites for 
new construction or for renovation pur¬ 
poses. In addition, "mechanical contracting 
supplies" are defined in the Complaint as 
products, including, but not limited to. pipe, 
sanitary plumbing fixtures, valves, faucets, 
fittings, hangers, connectors, and heating 
and air conditioning units, sold and installed 
by companies rendering mechanical con¬ 
tracting services. The furnishing and install¬ 
ing of mechanical contracting supplies is a 
specialized field engaged in by a limited 
group of companies equipped by technical 
training and experience to perform this 
work. 


Mechanical contracting supplies and me¬ 
chanical contracting services are purchased 
by customers on a direct basis from, 
through negotiations with, or through the 
solicitation of bids from mechanical con¬ 
tracting companies. The nature and extent 
of the project, as well as the time within 
which it must be completed, are aften deter¬ 
minative factors influencing a customer in 
the means used in selecting a mechanical 
contracting company. The customers for 
mechanical contracting supplies and me¬ 
chanical contracting services in the Louis¬ 
ville market include commercial, industrial, 
and institutional concerns, and governmen¬ 
tal units such as the Louisville Board of 
Education and the Jefferson County Board 
of Education. The "Louisville market" is de¬ 
fined in the Complaint as the territory en¬ 
compassed by the City of Louisville and Jef¬ 
ferson County in the Commonwealth of 
Kentucky. 

During the period of time covered by the 
Complaint, the defendant was among the 
leading mechanical contracting companies 
serving commercial, industrial, institutional, 
and governmental customers located in the 
Lousiville market. In 1971, the defendant 
had revenues of approximately $8.8 million 
from providing mechanical contracting sup¬ 
plies and mechanical contracting services to 
customers located primarily in that market. 

The Complaint alleges that the defendant 
and co-conspirators engaged in a combina¬ 
tion and conspiracy beginning sometime 
prior to 1967 and continuing thereafter up 
to and including May 22. 1972, that consist¬ 
ed of an agreement, understanding, and con¬ 
cert of action, the substantial terms of 
which were: 

(A) to discuss or provide information con¬ 
cerning bid amounts or bid ranges with re¬ 
spect to specific mechanical contracting 
jobs; 

(B) to submit noncompetitive, collusive, 
complementary bids on mechanical con¬ 
tracting projects. 

The Complaint further alleges that the 
combination and conspiracy had the follow¬ 
ing effects, among others: 

(A) price competition in the sale of me¬ 
chanical contracting supplies and mechani¬ 
cal contracting services in the Louisville 
market has been restrained; and 

(B) customers in the Louisville market 
have been deprived of the benefits of full, 
free, and open competition In the purchase 
of mechanical contracting supplies and me¬ 
chanical contracting services. 

Ill 

EXPLANATION OF THE PROPOSED FINAL 
JUDGMENT 

The United States and the defendant 
have stipulated that the proposed Final 
Judgment may be entered by the Court at 
any time after compliance with the Anti¬ 
trust Procedures and Penalties Act. The 
proposed Judgment states that it consti¬ 
tutes no admission by any party with re¬ 
spect to any issue of fact or law. Under the 
provisions of the Antitrust Procedures and 
Penalties Act, entry of the proposed Judg¬ 
ment is conditioned upon a determination 
by the Court that the proposed Judgment is 
in the public interest. (See Section XI of the 
proposed Judgment.) 

The proposed final Judgment enjoins any 
direct or indirect renewal of the type of con¬ 
spiracy alleged in the Complaint. Specifical¬ 
ly, Section IV provides that the defendant is 
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enjoined and restrained from entering into, 
adhering to. participating in, maintaining, 
furthering, enforcing or claiming, either di¬ 
rectly or indirectly, any rights under any 
contract, agreement, understanding, ar¬ 
rangement. plan, program, combination or 
conspiracy with any other mechanical con¬ 
tractor to: 

(A) submit any noncompetitive, collusive, 
or complementary bid for any project re¬ 
quiring mechanical contracting services: 

(B) include any agreed-upon charge in any 
bid on a project requiring mechanical con¬ 
tracting services; 

(C) compensate unsuccessful bidders on a 
project requiring mechanical contracting 
services: 

(D) refrain from bidding on a project re¬ 
quiring mechanical contracting services; 

(E) exchange information concerning bid 
amounts or bid ranges with respect to me¬ 
chanical contracting jobs. 

Section V further enjoins the defendant 
from furnishing to or exchanging with any 
other mechanical contractor any informa¬ 
tion concerning the prices, terms, or other 
conditions of sale or lease which any me¬ 
chanical contractor has submitted, intends 
to submit or is considering submitting to 
any prospective customer, prior to the re¬ 
lease of such information to the public or to 
the trade generally. The injunctions in Sec¬ 
tion IV and V run perpetually. 

Section VII orders the defendant, for a 
period of five (5) years from the date of 
entry of the Judgment, to affix to every bid 
or quotation for the rendering of mechani¬ 
cal contracting services a written certifica¬ 
tion. signed by an officer of the defendant 
responsible for the preparation of bids or 
quotations, that such bid or quotation was 
not in any way the result, directly or Indi¬ 
rectly, of any discussion, communication, 
agreement, understanding, plan or program, 
whether formal or Informal, between the 
defendant and any other mechanical con¬ 
tractor. 

Section VIII orders the defendant to: 

(A) furnish a copy of the Judgment to 
each of its officers, directors, sales managers 
and service managers within thirty days 
after entry of the Judgment; 

(B) furnish a copy of the Judgment to 
each successor of those persons described in 
subparagraph (A), above, within thirty days 
after each such successor is employed; 

(C) obtain from each person furnished a 
copy of the Judgment pursuant to subpara¬ 
graphs (A) and (B). above, a signed receipt 
which shall be retained in the defendant's 
files; 

(D) attach to each copy of the Judgment 
furnished pursuant to subparagraphs (A) 
and (B), above, a statement advising each 
person of his and the defendant s obliga¬ 
tions under the Judgment, and of the crimi¬ 
nal penalties which may be imposed upon 
him and/or the defendant for violation of 
the Judgment; 

(E) hold, within forty-five days after entry 
of the Judgment, a meeting of the persons 
described in subparagraph (A), above, at 
which meeting such persons shall be in¬ 
structed concerning the defendant's and 
their obligations under the Judgment. Simi¬ 
lar meetings shall be held at least once a 
year for a period of five years from entry of 
the Judgment, which meetings shall also be 
attended by the persons described in sub- 
paragraph (B), above; 


(F) establish and implement a plan for 
monitoring compliance with the terms of 
the Judgment; and 

(G) file with the Court and serve upon the 
United States within sixty days after the 
date of entry of the Judgment, an affidavit 
as to the fact and manner of the defend¬ 
ant’s compliance with subparagraphs (A). 
(C) and (D). above. 

There are several limited exceptions to 
the prohibitions against exchange of infor¬ 
mation set forth in Sections IV and V of the 
proposed Final Judgment. These exceptions, 
found in Section VI of the proposed Judg¬ 
ment. relate to possible purchase, sale, 
lease, or rental of mechanical contracting 
supplies or mechanical contracting equip¬ 
ment between the defendant and any other 
mechanical contractor, or possible Joint ven¬ 
ture or sub-contract agreements, provided 
that the transaction is denominated as a 
joint venture or sub-contract agreement in 
the bid submitted to the prospective cus¬ 
tomer. 

The proposed Final Judgment is applica¬ 
ble to the defendant and to its subsidiaries, 
successors, assigns, officers, directors, 
agents, servants and employees, and to all 
persons in active concert or participation 
with any of them who shall have received 
actual notice of the proposed Judgment by 
personal service or otherwise. (See Section 
III of the proposed Judgment.) 

Standard provisions similar to those found 
in other antitrust consent judgments are 
contained in Section I (concerning jurisdic¬ 
tion of the Court). Section IX (concerning 
investigation and reporting requirements, 
and Section X (concerning retention of 
Jurisdiction by the Court over the parties to 
the proposed Final Judgment). 

rv 

REMEDIES AVAILABLE TO POTENTIAL PRIVATE 
PLAINTIFFS 

After entry of the proposed Final Judg¬ 
ment, any potential private plaintiff who 
might have been damaged by the alleged 
violations will retain the same right to sue 
for monetary damages and any other legal 
and equitable remedies which he may have 
had if the proposed Judgment had not been 
entered. The proposed Judgment may not 
be used, however, as prima facie evidence in 
private litigation, pursuant to Section 5(a) 
of the Clayton Act, as amended, 15 U.S.C. 
§ 16(a). 

V 

PROCEDURES AVAILABLE FOR MODIFICATION OF 
THE PROPOSED FINAL JUDGMENT 

As provided by the Antitrust Procedures 
and Penalties Act. any person believing that 
the proposed Final Judgment should be 
modified may submit WTitten comments to 
John A. Weedon, Chief. Cleveland Field 
Office. Antitrust Division. United States De¬ 
partment of Justice. 995 Celebrezze Federal 
Building, Cleveland. Ohio 44199 (telephone: 
216-522-4070), within the QO-day period pro¬ 
vided by the Act. These comments and the 
Department’s responses to them will be 
filed with the Court and published in the 
Federal Register. All comments will be 
given due consideration by the Department 
of Justice, w’hich remains free to withdraw 
its consent to the proposed Judgment at any 
time prior to its entry if it should determine 
that some modification of it is necessary. 


Section X of the proposed Judgment pro¬ 
vides that the Court retains jurisdiction 
over this action and that the parties may 
apply to the Court for such order as may be 
necessary or appropriate for its modifica¬ 
tion. Interpretation or enforcement. 

VI 

ALTERNATIVE TO THE PROPOSED FINAL 
JUDGMENT 

The alternative to the proposed Final 
Judgment considered by the Antitrust Divi¬ 
sion was a full trial of the issues on the 
merits and on relief. The Division considers 
the substantive language of the proposed 
Judgment to be of sufficient scope and ef- 
fectiveness to make litigation on the issues 
unnecessary, as the Judgment provides ap¬ 
propriate relief against the violations al¬ 
leged in the Complaint. 

VII 

DETERMINATIVE MATERIALS AND DOCUMENTS 

No materials or documents were consid¬ 
ered determinative by the United States in 
formulating the proposed Final Judgment. 
Therefore, none is being filed pursuant to 
the Antitrust Procedures and Penalties Act. 
15 U.S.C. § 16(b). 

John A. Weedon, Attorney, Department 
of Justice, William A. LeFaiver. Attor¬ 
ney, Department of Justice, Antitrust 
Division, 995 Celebrezze Federal Build¬ 
ing, Cleveland, Ohio 44199, Telephone: 
216-522-4083. 

[FR Doc. 79-9770 Filed 3-29-79; 8:45 am] 


[4410-01-M] 

UNITED STATES v. READY ELECTRIC 
COMPANY, INC, ET AL. 

Proposed Final Judgment and Competitrvr 
Impact Statement Thereon 

Notice is hereby given pursuant to 
the Antitrust Procedures and Penal¬ 
ties Act. 15 U.S.C. § 16(b) through (h). 
that a proposed Final Judgment and a 
Competitive Impact Statement (CIS) 
as set out below have been filed with 
the United States District Court for 
the Western District of Kentucky, at 
Louisville, In United States v. Ready 
Electric Company, Inc., et al.. Civil No. 
C 75-0196 L (A). The Complaint in 
this case alleges that eleven corpora¬ 
tions, Ready Electric Company, Inc.; 
Henderson Electric Company, Inc.; 
Marine Electric Company, Inc.; Born- 
stein Electric Company. Inc.; United 
Electric Company. Inc.; Joe H. Hayes 
Electrical Company, Inc.; Link Electric 
Company, Inc.; Walter B. Diecks Elec¬ 
tric Co.; Mittel Electric Co. Inc.; 
Middletown Electric Company; and 
Bentley Electric Company, Inc., violat¬ 
ed the Sherman Act by conspiring to 
rig bids on electrical contracting jobs 
in the Louisville market, i.e., the terri¬ 
tory encompassed by the City of Lou¬ 
isville and Jefferson County in the 
Commonwealth of Kentucky. 

The proposed Judgment enjoins the 
defendants from engaging in or renew- 
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ing the alleged conspiracy and re¬ 
quires the defendants for a period of 
five (5) years to affix to every bid or 
quotation for electrical contracting 
services a written certification that 
such bid or quotation was not in any 
way the result of any discussion, com¬ 
munication, agreement, understand¬ 
ing, plan or program, whether formal 
or informal, between any defendant 
and any other electrical contractor. 
The CIS describes the terms of the 
Judgment and the background of the 
action and concludes that the pro¬ 
posed Judgment provides appropriate 
relief against the violation alleged in 
the Complaint. 

Public comment is invited on or 
before May 29, 1979. Such comments 
and responses thereto will be pub¬ 
lished in the Federal Register and 
filed with the Court. Comments 
should be directed to John A. Weedon, 
Chief, Cleveland Field Office, Anti¬ 
trust Division, Department of Justice, 
995 Celebrezze Federal Building, 
Cleveland, Ohio 44199. 

Dated: March 15, 1979. 

Charles F. B. McAleer, 

' Special Assistant for 
Judgment Negotiations. 

U.S. District Court roR the Western 
District of Kentucky at Louisville 

United States of America, Plaintiff, v. 
Ready Electric Company, Inc,; Henderson 
Electric Company, Inc.; Marine Electric 
Company, Inc.; Bomstein Electric Compa¬ 
ny, Inc.; United Electric Company, Inc.; Joe 
H. Hayes Electrical Company, Inc.; Link 
Electric Company. Inc.; Walter B. Diecks 
Electric Co.; Mittel Electric Company, Inc.; 
Middletown Electric Company; and Bentley 
Electric Company, Inc., Defendants. 

Civil No. C75-0196L (A). 

Filed: March 15. 1979. 

Stipulation 

It is stipulated by and between the under¬ 
signed parties, by their respective attorneys, 
that: 

1. A Final Judgment in the form hereto 
attached may be filed and entered by the 
Court, upon the motion of any party or 
upon the Court’s own motion, at any time 
after compliance with the requirements of 
the Antitrust Procedures and Penalties Act 
(15 U.S.C. § 16). and without further notice 
to any party or other proceedings, provided 
that plaintiff has not withdrawn its consent, 
which it may do at any time before the 
entry of the proposed Final Judgment by 
serving notice thereof on defendants and by 
filing that notice with the Court. 

2. In the event plaintiff withdraws its con¬ 
sent or if the proposed Final Judgment is 
not entered pursuant to this Stipulation, 
this Stipulation shall be of no effect what¬ 
ever and the making of this Stipulation 
shall be without prejudice to plaintiff and 
defendants in this and any other proceed¬ 
ing. 

For the Plaintiff: United States of 
America. John H. Shenefield, Assist¬ 
ant Attorney General; William E. 
Swope, Charles F. B. McAleer, John A. 


Weedon. Attoneys, Department of Jus¬ 
tice; Albert Jones. United States Attor¬ 
ney; William A. LeFaiver. Edmund 
Round, Joan Farragher, Attorneys, De¬ 
partment of Justice, Antitrust Divi¬ 
sion, 995 Celebrezze Federal Building, 
Cleveland, Ohio 44199, ( Telephone,: 
216-522-4083). 

For the Defendants: Frank E. Haddad, 
Jr., 529 Kentucky Home Life Bldg., 
Louisville. Kentucky 40202, (502) 583- 
4881 and Bruce Baird. 501 So. Second 
Street, Louisville, Kentucky 40202, 
Counsel for Ready Electric Co., Inc., 
Henderson Electric Company, Inc., 
Link Electric Company, Inc., Walter 
B. Diecks Electric Co.; and Mittel Elec¬ 
tric Company, Inc.; Wayne J. Carroll, 
Ewen, MacKenzie & Peden, P.S.C., 
2100 Commonwealth Building. Louis¬ 
ville, Kentucky 40202, Counsel for 
United Electric Co., Inc.; James O. 
Bowman. Hogan. Taylor. Denzer & 
Bennett. 231 South 5th Street, Third 
Fir., Louisville. Kentucky 40202, Coun¬ 
sel for Marine Electric Co., Inc.; James 
T. Carey, 422 Marion E. Taylor Build¬ 
ing, 312 South 4th Street, Louisville, 
Kentucky 40202, Counsel for Bentley 
Electric Co., Inc.; Erwin G. Waterman, 
600 Marion E. Taylor Building, Louis¬ 
ville, Kentucky 40202, Counsel for 
Bomstein Electric Co., Inc.; John Tim 
McCall. 835 West Jefferson Street, 
Louisville, Kentucky 40202, Counsel 
for Joe H. Hayes Electrical Co., Inc. 
Richard D. Remmers, 2307 Citizens 
Plaza, Louisville, Kentucky 40202, 
Counsel for Joe H. Hayes Electrical 
Co., Inc.; Wallace H. Spalding. Jr., 600 
Starks Building, Louisville, Kentucky 
40202, Counsel for Middletown Electric 
Co. 

U.S. District Court for the Western 
District of Kentucky at Louisville 

United States of America, Plaintiff, v. 
Ready Electric Company, Inc.; Henderson 
Electric Company, Inc.; Marine Electric 
Company, Inc.; Bomstein Electric Compa¬ 
ny, Inc.; United Electric Company Inc.; Joe 
H. Hayes Electrical Company, Inc.; Link 
Electric Company, Inc.; Walter B. Diecks 
Electric Co.; Mittel Electric Co. Inc.; Middle- 
town Electric Company; and Bentley Elec¬ 
tric Company . Inc., Defendants. 

Civil No. C75-0196L (A). 

Filed: March 15, 1979. 

Final Judgment 

The Plaintiff, United States of America, 
having filed its Complaint herein on June 
27. 1975, and the Defendants, having ap¬ 
peared by their respective attorneys and 
having filed their Answers to such Com¬ 
plaint denying the substantive allegations 
thereof: and Plaintiff and Defendants, by 
their respective attorneys, having consented 
to the making and entry of this Final Judg¬ 
ment herein, without trial or adjudication 
of. or finding on, any issues of fact or law 
herein and without this Final Judgment 
constituting any evidence against or admis¬ 
sion by any party with respect to any such 
issues: 

Now, therefore, without any testimony 
having been taken herein, and without trial 
or adjudication of or finding on any issues 
of fact or law herein, and upon consent of 
the parties hereto. It is hereby 

Ordered, adjudged and decreed, as follows: 


I 

This Court has jurisdiction of the subject 
matter herein and of the parties hereto, and 
the Complaint states claims upon which 
relief may be granted against defendants 
under Section 1 of the Sherman Act, 15 
U.S.C. § 1. 

II 

As used in this Final Judgment: 

(A) “Person'’ shall mean any individual, 
corporation, partnership, firm, association 
or other business or legal entity; 

(B) “Electrical contracting services’* shall 
mean the contracting for. and the installa¬ 
tion of, electrical wiring and equipment in 
or at job sites for new construction or for 
renovation purposes: 

(C) “Electrical contracting supplies” shall 
mean products, including but not limited to, 
wire, conduit, safety switches, panelboards, 
switchboards, and starters, sold and in¬ 
stalled by companies rendering electrical 
contracting services: 

(D) “Electrical contractors” shall mean 
those companies engaged in the business of 
purchasing electrical contracting supplies 
from wholesale outlets, manufacturers’ rep¬ 
resentatives, or directly from manufactur¬ 
ers. for resale to. and installation at, job 
sites of commercial, industrial, institutional, 
and governmental customers. 

III 

The provisions of this Final Judgment ap¬ 
plicable to any Defendant shall also apply 
to its subsidiaries, successors, assigns, offi¬ 
cers, directors, agents, servants and employ¬ 
ees, and to all persons in active concert or 
participation with any of them who shall 
have received actual notice of this Final 
Judgment by personal service or otherwise, 
provided, however, that this Final Judg¬ 
ment shall not apply to transactions or ac¬ 
tivities solely between a Defendant and its 
directors, officers, employees, parent compa¬ 
nies, subsidiaries or any of them when 
acting in such capacity. 

IV 

Each Defendant is enjoined and re¬ 
strained from entering into, adhering to. 
participating in, maintaining, furthering, 
enforcing or claiming, either directly or in¬ 
directly. any rights under any contract, 
agreement, understanding, arrangement, 
plan, program, combination or conspiracy 
with any other electrical contractor to: 

(A) Submit any noncompetitive, collusive 
or complimentary bid for any project re¬ 
quiring electrical contracting services; 

(B) Include any agreed-upon charge in 
any bid on a project requiring electrical con¬ 
tracting services; 

(C) Compensate unsuccessful bidders on a 
project requiring electrical contracting serv¬ 
ices; 

(D) Refrain from bidding on a project re¬ 
quiring electrical contracting services; 

(E) Exchange information concerning bid 
amounts or bid ranges with respect to elec¬ 
trical contracting jobs. 

V 

Each Defendant is enjoined and re¬ 
strained from furnishing to or exchanging 
with any other Defendant or with any other 
electrical contractor any Information con¬ 
cerning the prices, terms or other conditions 
of sale or lease which any electrical contrac¬ 
tor has submitted, intends to submit or is 
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considering submitting to any prospective 
customer prior to the release of such infor¬ 
mation to the public or to the trade general¬ 
ly. 

VI 

Nothing in this Final Judgment shall be: 

(A) Applicable to any price, terms or other 
conditions of sale, lease or rental offered by 
a Defendant to any other electrical contrac¬ 
tor or offered by any other electrical con¬ 
tractor to a Defendant in negotiating a pur¬ 
chase. sale, lease, or rental of electrical con¬ 
tracting supplies or electrical contracting 
equipment between that Defendant and 
such other electrical contractor. 

(B) Deemed to prohibit a Defendant from 
entering into, participating in. or maintain¬ 
ing with any other person a joint venture or 
sub-contract agreement whereby a single 
bid will be submitted and the assets and 
facilities of each of the parties thereto will 
be combined for rendering electrical con¬ 
tracting sendees, provided that the transac¬ 
tion is denominated as a joint venture or 
sub-contract agreement in the bid submitted 
to the prospective customer. 

VII 

Each Defendant is ordered and directed 
for a period of five (5) years from the date 
of entry of this Final Judgment to affix to 
every bid or quotation for the rendering of 
electrical contracting services a written cer¬ 
tification. signed by an officer of such De¬ 
fendant responsible for the preparation of 
bids or quotations, that such bid or quota¬ 
tion was not In any way the result, directly 
or indirectly, of any discussion, communica¬ 
tion. agreement, understanding, plan or pro¬ 
gram. whether formal or informal, between 
such Defendant and any other electrical 
contractor, except as specifically permitted 
by Paragraph VI of this Final Judgment. 

vra 

Each Defendant Is ordered and directed 
to: 

(A) Furnish a copy of this Final Judgment 
to each of its officers, directors, sales man¬ 
agers and service managers within thirty 
(30) days after the date of entry of this 
Final Judgment: 

(B) Furnish a copy of this Final Judgment 
to each successor to those persons described 
in subparagraph (A) hereof within thirty 
(30) days after each such successor is em¬ 
ployed; 

(C) Attach to each copy of this Final 
Judgment furnished pursuant to subpara¬ 
graphs (A) and (B) hereof a statement ad¬ 
vising each person of his obligations and of 
such defendants obligations under this 
Final Judgment, and of the criminal penal¬ 
ties which may be imposed upon him and/or 
upon such defendant for violation of this 
Final Judgment: and 

(D) File with this court and serve upon 
the plaintiff within sixty (60) days after the 
date of entry of this Final Judgment, an af¬ 
fidavit as to the fact and manner of Its com¬ 
pliance with subparagraphs (A) and (C) 
hereof. 

IX 

(A) For the purpose of determining or se¬ 
curing compliance with this Final Judg¬ 
ment. any duly authorized representative of 
the Department of Justice shall, upon w f rit- 
teiv request of the Attorney General or the 
Assistant Attorney General in charge of the 


Antitrust Division, and on reasonable notice 
to any defendant made to its principal 
office, be permitted, subject to any legally 
recognized privilege: 

(1) Access during the office hours of such 
defendant to inspect and copy all books, led¬ 
gers. accounts, correspondence, memoranda, 
and other records and documents in the pos¬ 
session or under the control of such defend¬ 
ant relating to any matters contained in this 
Final Judgment; and 

<2) Subject to the reasonable convenience 
of such defendant and without restraint or 
interference from it. to interview officers, 
directors, agents, partners, or employees of 
such defendant, who may have counsel pres¬ 
ent, regarding any such matters. 

(B) A defendant, upon the WTitten request 
of the Attorney General or the Assistant 
Attorney General in charge of the Antitrust 
Division, shall submit such reports in writ¬ 
ing. under oath if requested, with respect to 
any of the matters contained in this Final 
Judgment as may from time to time be re¬ 
quested. 

No Information or documents obtained by 
the means provided in this Paragraph IX 
shall be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of the Executive Branch of the United 
States, except in the course of legal pro¬ 
ceedings to which the Unitd States is a 
party, or for the purpose of securing compli¬ 
ance with this Final Judgment, or as 
othewise required by law. 

If at any time information or documents 
are furnished by a defendant to plaintiff, 
such defendant represents and identifies in 
writing the material in any such informa¬ 
tion or documents of a type described in 
Rule 26(c)(7) of the Federal Rules of Civil 
Procedure, and said defendant marks each 
pertinent page of such material, “Subject to 
claim of protection under Rule 26<cX7) of 
the Federal Rules of Civil Procedure.” then 
10 days notice shall be given by plaintiff to 
such defendant prior to divulging such ma¬ 
terial in any legal proceeding (other than a 
Grand Jury proceeding) to which the de¬ 
fendant is not a party. 

X 

Jurisdiction is retained by this Court for 
the purposes of enabling any of the parties 
to this Pinal Judgment to apply to this 
Court at any time for such further orders or 
directions as may be necessary or appropri¬ 
ate for the construction or carrying out of 
this Final Judgment, for the modification of 
any of the provisions hereof, for the en¬ 
forcement of compliance herewith, and for 
the punishment of violations hereof. 

XI 

Entry of this Final Judgment Is In the 
public interest. 

Entered:- 

Date:- 


United, States District Judge, 

U.S. District Court for the Western 
District of Kentucky at Louisville 

United States of America, Plaintiff, v. 
Ready Electric Company. Inc.; Henderson 
Electric Company. Inc.; Marine Electric 
Company. Inc.; Bomstein Electric Compa¬ 
ny. Inc.; United Electric Company. Inc.; Joe 
H. Hayes Electric Company, I tic.; Link Elec¬ 
tric Company, Inc.; Walter B. Diecks Elec¬ 
tric Co.; Mittel Electric Company. Inc.; 


Middletown Electric Company, and Bentley 
Electric Company. Inc., Defendants. 

Civil No. C 75-0196 L(A). 

Filed: March 15. 1979. 

Competitive Impact Statement 

Pursuant to Section 2 of the Antitrust 
Procedures and Penalties Act, 15 U.S.C. 
§ 16(b)-(h), the United States files this Com 
petittve Impact Statement relating to the 
proposed Final Judgment submitted for 
entry in this civil antitrust proceeding. 

I 

nature and purpose of the proceeding 

On June 27. 1975. the United States filed 
a civil antitrust Complaint alleging that 
eleven corporations combined and conspired 
to submit noncompetitive bids in violation 
of Section 1 of the Sherman Act. 15 U.S.C. 
§ 1 . 

The Complaint alleges that beginning 
sometime prior to 1970 and continuing 
thereafter up to and including December 1, 
1974. the defendants engaged in a combina¬ 
tion and conspiracy (a) to discuss or provide 
information concerning bid amounts or bid 
ranges with respect to electrical contrac- 
tiong jos and (b) to submit noncompetitive, 
collusive, complementary bids on electrical 
contracting projects. 

The Complaint seeks a judgment by the 
Court declaring that the defendants en 
gaged in an unlawful combination and con¬ 
spiracy in restraint of trade in violation of 
the Sherman Act. It also seeks an Order by 
the Court to enjoin and restrain the defend¬ 
ants from such activities or other activities 
having a similar purpose or effect in the 
future. 

The corporations named in the Complaint 
are: Ready Electric Company. Inc: Hender¬ 
son Electric Company. Inc.; Marine Electric 
Company. Inc.: Bomstein Electric Compa¬ 
ny. Inc.; United Electric Company, Inc.; Joe 
H. Hayes Electrical Company, Inc.: Link 
Electric Company. Inc.; Walter B. Diecks 
Electric Co.; Mittel Electric Co. Inc.: Middle 
town Electric Company: and Bentley Elec¬ 
tric Company. Inc. 

All of the defendants to this action have 
previously pleaded nolo contendere to crimi¬ 
nal misdemeanor charges* with respect to 
this alleged conspiracy and fines ranging 
from $32,000 to $5,000 were levied against 
the defendants. This civil action had been 
held In abeyance until the criminal misde¬ 
meanor charge w f as resolved. 

II 

description of the practices giving rise to 

THE ALLEGED VIOLATIONS OF THE ANTITRUST 

LAWS 

For the purpose of this case, the Com¬ 
plaint defines “electrical contracting serv¬ 
ices” as the contracting for and the installa¬ 
tion of electrical wiring and equipment in or 
at Job sites for new construction or for ren¬ 
ovation purposes. In addition, “electrical 
contracting supplies” are defined in the 
Complaint as products, including, but not 
limited to. wire, conduit, safety switches, 
panelboards, switchhboards. and starters, 
sold and installed by companies rendering 
electrical contracting services. The furnish¬ 
ing and installing of electrical contracting 
supplies is a specialized field engaged In by a 
limited group of companies equipped by 
technical training and experience to per¬ 
form this work. 


FEDERAL REGISTER, VOL 44, NO. 63—FRIDAY, MARCH 30, 1979 









Electrical contracting supplies and electri¬ 
cal contracting services are purchased by 
customers either through negotiations with, 
or through the solicitation of bids from, 
electrical contracting companies. The 
nature and extent of the project, as well as 
the time within which it must be completed, 
are oftem determinative factors influencing 
a customer in the means used in selecting 
an electrical contracting company. The cus¬ 
tomers for electrical contracting supplies 
and electrical contracting services in the 
Louisville market include commercial, in¬ 
dustrial, and institutional concerns, and gov¬ 
ernmental units such as the Louisville 
Board of Education and the Jefferson 
County Board of Education. The “Louisville 
market*’ is defined in the Complaint as the 
territory encompassed by the City of Louis¬ 
ville and Jefferson County in the Common¬ 
wealth of Kentucky. 

During the period of time covered by the 
Complaint, the defendants were among the 
leading electrical contracting companies 
serving commercial, industrial. Institutional, 
and governmental customers located in the 
Louisville market. In 1973, the defendants 
had revenues of approximately $23 million 
from the sale and installation of electrical 
contracting supplies and the providing of 
electrical contracting services to such cus¬ 
tomers. 

The Complaint alleges that the defend¬ 
ants engaged in a combination and conspir¬ 
acy beginning sometime prior to 1970 and 
continuing thereafter up to and Including 
December 1, 1974 that consisted of an agree¬ 
ment, understanding , and concert of action 
among themselves and co-conspirators, the 
substantial terms of which were: 

(A) to discuss or provide information con¬ 
cerning bid amounts or bid ranges with re¬ 
spect to electrical contracting jobs; 

(B) to submit noncompetitive, collusive, 
complementary bids on electrical contract¬ 
ing projects. 

The Complaint further alleges that the 
combination and conspiracy had the follow¬ 
ing effects, among others: 

(A) price competition In the sale of electri¬ 
cal contracting supplies and electrical con¬ 
tracting services in the Louisville market 
has been restrained; and 

<B) customers in the Louisville market 
have been deprived of the benefits of full, 
free, and open competition in the purchase 
of electrical contracting supplies and electri¬ 
cal contracting services. 

Ill 

EXPLANATION OP THE PROPOSED PINAL 
JUDGMENT 

The United States and the defendants 
have stipulated that the proposed Final 
Judgment may be entered by the Court at 
any time after compliance with the Anti¬ 
trust Procedures and Penalties Act. The 
proposed Judgment states that it consti¬ 
tutes no admission by any party with re¬ 
spect to any issue of fact or law. Under the 
provisions of the Antitrust Procedures and 
Penalties Act. entry of the proposed Judg¬ 
ment is conditioned upon a determination 
by the Court that the proposed Judgment is 
in the public interest. (See Section XI of the 
proposed Judgment.) 

The proposed Final Judgment enjoins any 
direct or indirect renewal of the type of con¬ 
spiracy alleged in the Complaint. Specifi¬ 
cally, Section IV provides that the defend¬ 
ants are enjoined and restrained from enter- 
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ing into, adhering to. participating in. main¬ 
taining, furthering, enforcing or claiming, 
either directly or indirectly, any rights 
under any contract, agreement, understand¬ 
ing. arrangement, plan, program, combina¬ 
tion or conspiracy with any other electrical 
contractor to: 

(A) submit any noncompetitive, collusive, 
or complementary bid for any project re¬ 
quiring electrical contracting services; 

(B) include any agreed-upon charge in any 
bid on a project requiring electrical con¬ 
tracting services; 

(C) compensate unsuccessful bidders on a 
project requiring electrical contracting serv¬ 
ices; 

(D) refrain from bidding on a project re¬ 
quiring electrical contracting services; 

(E) exchange information concerning bid 
amounts or bid ranges with respect to elec¬ 
trical contracting jobs. 

Section V further enjoins each defendant 
from furnishing to or exchanging with any 
other defendant or any other electrical con¬ 
tractor any information concerning the 
prices, terms or other conditions of sale or 
lease which any electrical contractor has 
submitted, intends to submit or is consider¬ 
ing submitting to any prospective customer, 
prior to the release of such information to 
the public or to the trade generally. The in¬ 
junctions in Section IV and V run perpet¬ 
ually. 

Section VII orders each defendant, for a 
period of five (5) years from the date of 
entry of the Judgment, to affix to every bid 
or quotation for the rendering of electrical 
contracting services a written certification, 
signed by an officer of such defendant re¬ 
sponsible for the preparation of bids or quo¬ 
tations, that such bid or quotation was not 
in any way the result, directly or indirectly, 
of any discussion, communication, agree¬ 
ment. understanding, plan or program, 
whether formal or informal, between such 
defendant and any other electrical contrac¬ 
tor. 

Section VIII orders each defendant to: 

(A) furnish a copy of the Judgment to 
each of its officers, directors, sales managers 
and service managers within thirty days 
after the date of entry of the Judgment; 

(B) furnish a copy of the Judgment to 
each successor of those persons described in 
subparagraph (A), above, within thirty days 
after each such successor is employed; 

(C) attach to each copy of the Judgment 
furnished pursuant to subparagraphs (A) 
and (B), above, a statement advising each 
person of his obligations and of the defend¬ 
ant’s obligations under the Judgment, and 
of the criminal penalties which may be im¬ 
posed upon him and/or upon such defend¬ 
ant for violation of the Judgment; and 

(D) file with the Court and serve upon the 
United States within sixty days after the 
date of entry of the Judgment, an affidavit 
as to the fact and manner of its compliance 
with subparagraphs (A) and (C). above. 

There are several limited exceptions to 
the prohibitions against exchange of infor¬ 
mation set forth in Sections IV and V of the 
proposed Final Judgment. These exceptions, 
found in Section VI of the proposed Judg¬ 
ment. relate to possible purchase, sale, 
lease, or rental of electrical contracting sup¬ 
plies or electrical contracting equipment be¬ 
tween a defendant and any other electrical 
contractor, or possible Joint venture of sub¬ 
contract agreements, provided that the 
transaction is denominated as a Joint ven- 
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ture or sub-contract agreement in the bid 
submitted to the prospective customer. 

The proposed Final Judgment is applica¬ 
ble to each of the defendants and to the 
subsidiaries, successors, assigns, officers, di¬ 
rectors, agents, servants and employees of 
each defendant, and to all persons in active 
concert or participation with any of them 
who shall have received actual notice of the 
proposed Judgment by personal service or 
otherwise. (See Section III of the proposed 
Judgment.) 

Standard provisions similar to those found 
in other antitrust consent Judgments are 
contained in Section I (concerning Jurisdic¬ 
tion of the Court). Section IX (concerning 
investigation and reporting requirements), 
and Section X (concerning retention of ju¬ 
risdiction by the Court over the parties to 
the proposed Final Judgment). 

IV 

REMEDIES AVAILABLE TO POTENTIAL PRIVATE 
PLAINTIFFS 

After entry of the proposed Final Judg¬ 
ment, any potential private plaintiff who 
might have been damaged by the alleged 
violations will retain the same right to sue 
for monetary damages and any other legal 
and equitable remedies which he may have 
had if the proposed Judgment had not been 
entered. The proposed Judgment may not 
be used, however, as prima facie evidence in 
private litigation, pursuant to Section 5(a) 
of the Clayton Act, as amended, 15 U.S.C. 
516(a). 

V 

PROCEDURES AVAILABLE FOR MODIFICATION OF 
THE PROPOSED FINAL JUDGMENT 

As provided by the Antitrust Procedures 
and Penalties Act, any person believing that 
the proposed Final Judgment should be 
modified may submit written comments to 
John A. Weedon, Chief, Cleveland Field 
Office, Antitrust Division, United States De¬ 
partment of Justice, 995 Celebrezze Federal 
Building. Cleveland. Ohio 44199 (telephone: 
216-522-4070), within the 60-day period pro¬ 
vided by the Act. These comments and the 
Department’s responses to them will be 
filed with the Court and published in the 
Federal Register. All comments will be 
given due consideration by the Department 
of Justice, which remains free to withdraw 
Its consent to the proposed Judgment at any 
time prior to its entry if it should determine 
that some modification of it is necessary. 
Section X of the proposed Judgment pro¬ 
vides that the Court retains Jurisdiction 
over this action and that the parties may 
apply to the Court for such order as may be 
necessary or appropriate for its modifica¬ 
tion, interpretation or enforcement. 

VI 

ALTERNATIVE TO THE PROPOSED FINAL 
JUDGMENT 

The alternative to the proposed Final 
Judgment considered by the Antitrust Divi¬ 
sion was a full trial of the issues on the 
merits and on relief. The Divison considers 
the substantive language of the proposed 
Judgment to be of sufficient scope and ef¬ 
fectiveness to make litigation on the issues 
unnecessary, as the Judgment provides ap¬ 
propriate relief against the violations al¬ 
leged in the Complaint. 
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VII 

DETERMINATIVE MATERIALS AND DOCUMENTS 

No materials or documents were consid¬ 
ered determinative by the United States in 
formulating the proposed Pinal Judgment. 
Therefore, none Is being filed pursuant to 
the Antitrust Procedures and Penalties Act. 
15 U.S.C. § 16(b). 

John A. Weedon, Attorney, Department 
of Justice; William A. LePaiver, Joan 
Farragher, Edmund Round. Attorneys, 
Department of Justice, Antitrust Divi¬ 
sion, 995 Celebrezze Federal Building. 
Cleveland, Ohio 44119. Telephone: 216- 
522-4083. 

IFR Doc. 79-9767 Piled 3-29-79; 8:45 am] 


[4410-01-M] 

UNITED STATES v. UNITED PIPELINE 
CONSTRUCTION CO., ET AL 

Proposed Final Judgment and Competitive 
Impact Statement Thereon 

Notice is hereby given pursuant to 
the Antitrust Procedures and Penal¬ 
ties Act. 15 U.S.C. § 16(b>-(h), that a 
proposed Pinal Judgment and a Com¬ 
petitive Impact Statement (CIS) as set 
out below have been filed with the 
United States District Court for the 
Western District of Kentucky, at Lou¬ 
isville. in United States v. United Pipe¬ 
line Construction Co., et at , Civil No. 
C 78-0064 L (B). The Complaint in 
this case alleges that three corpora¬ 
tions (United Pipeline Construction 
Co., Hall Contracting Corporation; 
and Butler Pipelines, Inc.) violated the 
Sherman Act by conspiring to rig bids 
on water pipeline contracting jobs in 
the Louisville service area, i.e., the 
area served by the Lousiville Water 
Company. 

The proposed Judgment enjoins the 
defendants from engaging in or renew¬ 
ing the alleged conspiracy and re¬ 
quires the defendants for a period of 
five (5) years to affix to every bid or 
quotation for water pipeline contract¬ 
ing services a written certification that 
such bid or quotation was not in any 
w T ay the result of any communication 
or understanding between any defend¬ 
ant and any other water pipeline con¬ 
tractor. 

The CIS describes the terms of the 
Judgment and the background of the 
action and concludes that the pro¬ 
posed Judgment provides appropriate 
relief against the violation alleged in 
the Complaint. 

Public comment is invited on or 
before May 29, 1979. Such comments 
and responses thereto will be pub¬ 
lished in the Federal Register and 
filed with the Court. Comments 
should be directed to John A. Weedon, 
Chief. Cleveland Field Office, Anti¬ 
trust Division. Department of Justice, 
995 Celebrezze Federal Building. 
Cleveland. Ohio 44199. 


Dated: March 15. 1979. 

Charles F. B. McAleer, 
Special Assistant for 
Judgment Negotiations. 

U.S. District Court for the Western 

District of Kentucky at Louisville 

United States of America, Plaintiff, v. 
United Pipeline Construction Co.; Hall Con¬ 
tracting Corporation; and Butler Pipelines, 
Inc., Defendants. 

Civil No. C 78-0064 L (B) 

Judge Thomas A. Ballantine 

Filed: March 15. 1979 

STIPULATION 

It is stipulated by and between the under¬ 
signed parties, by their respective attorney, 
that: 

1. A Final Judgment In the form hereto 
attached may be filed and entered by the 
Court, upon the motion of any party or 
upon the Court's own motion, at any time 
after compliance with the requirements of 
the Antitrust Procedures and Penalties Act 
(15 U.S.C. § 16), and without further notice 
to any party or other proceedings, provided 
that plaintiff has not withdrawn its consent, 
which it may do at any time before the 
entry of the proposed Final Judgment by 
serving notice thereof on defendants and by 
filing that notice with the Court. 

2. In the event plaintiff withdrawn its con¬ 
sent or if the proposed Final Judgment Is 
not entered pursuant to this Stipulation, 
this Stipulation shall be of no effect what¬ 
ever and the making of this Stipulation 
shall be without prejudice to plaintiff and 
defendants in this and any other proceed¬ 
ing. 

For the Plaintiff: United States of 
America. John H. Shenefield. Assist¬ 
ant Attorney General William E. 
Swope. Charles F. B. McAleer. John A. 
Weedon. David F. Hils, Attorneys, De¬ 
partment of Justice. Albert Jones. 
United States Attorney. Susan B. Cy¬ 
pher!. William J. Oberdick. Deborah 
Lewis Hiller. Attorneys, Department of 
Justice, Antitrust Divison, 995 Cele¬ 
brezze Federal Bldg., Cleveland, Ohio 
44199, ( Telephone: 216-522-4014). 

For the Defendants: Edward H. Stopher, 
Counsel for United Pipeline Construc¬ 
tion Company, Inc. Frank E, Haddad. 
Jr., Donald H. Balleisen, John S. Reed 
II, Counsel for Hall Contracting Cor¬ 
poration. K. Gregory Haynes, Counsel 
for Butler Pipelines, Inc. 

UJ5. District Court for the Western 

District of Kentucky at Louisville 

United States of America, Plaintiff, v. 
United Pipeline Construction Co.; Hall Con¬ 
tracting Corporation; and Butler Pipelines, 
Inc., Defendants. 

Civil No. C78-0064 L (B) 

Filed: March 15, 1979 

FINAL JUDGMENT 

The plaintiff, having filed its complaint 
herein on March 3, 1978. and the defend¬ 
ants, having appeared by their respective at¬ 
torneys and having filed their answers to 
the complaint denying the substantive alle¬ 
gations thereof; and plaintiff and defend¬ 
ants, by their respective attorneys, having 
consented to the making and entry of this 
Final Judgment herein, without trial or ad¬ 
judication of. or finding on, any issues of 
fact or law herein, and without this Final 


Judgment constituting any evidence against 
or admission by any party with respect fo 
any such issues; 

NOW, THEREFORE, without any testi¬ 
mony having been taken herein, and with¬ 
out trial or adjudication of or finding on 
any Issues of fact or law herein, and upon 
consent of the parties hereto, it is hereby 

ORDERED. ADJUDGED AND DE¬ 
CREED. as follows: 

I 

This Court has Jurisdiction of the subject 
matter herein and of the parties hereto, and 
the complaint states claims upon which 
relief may be granted against defendants 
under Section 1 of the Sherman Act. 15 
U.S.C. § 1. 

As used in this Final Judgment, the term: 

(A) "Person" shall mean any individual, 
corporation, partnership, firm, association 
or other business or legal entity; 

(B) "Water pipeline contracting services" 
means the business of installing, removing, 
altering, or repairing, or the rendering of 
other services regarding, water pipeline and 
of selling appurtenances and materials asso¬ 
ciated therewith; and 

(C) “Water pipeline contractors” means 
those entities engaged in the business of 
providing w'ater pipeline contracting serv¬ 
ices to water utilities. 

in 

The provisions of this Final Judgment ap¬ 
plicable to any defendant shall also apply to 
Us subsidiaries, successors, assigns, officers, 
directors, agents, servants and employees, 
and to all persons In active concert or par¬ 
ticipation with any of them who shall have 
received actual notice of this Final Judg¬ 
ment by personal service or otherwise; pro¬ 
vided. however, that this Final Judgment 
shall not apply to transactions or activities 
solely between a defendant and its directors, 
officers, employees, parent companies, sub¬ 
sidiaries or any of them when acting in such 
capacity. 

IV 

Each defendant is enjoined and restrained 
from entering Into, adhering to. participat¬ 
ing in. maintaining, furthering, enforcing or 
claiming, either directly or indirectly, any 
rights under any contract, agreement, un¬ 
derstanding. arrangement, plan, program, 
combination or conspiracy with any other 
water pipeline contractor to: 

(A) Exchange information concerning bid 
amounts or bid ranges with respect to water 
pipeline contracting jobs; 

(B) Allocate water pipeline contracting 
jobs; 

(C) Request or submit noncompetitive, 
collusive, complementary bids on water 
pipeline contracting jobs; 

(D) Refrain from bidding on water pipe¬ 
line contracting Jobs. 

V 

Each defendant is enjoined and restrained 
from furnishing to or exchanging with any 
other defendant or any other water pipeline 
contractor any information concerning the 
prices, terms or any other conditions of sale 
or lease which any water pipeline contractor 
has submitted, intends to submit, or is con¬ 
sidering submitting to any prospective cus¬ 
tomer. prior to the release of such Informa¬ 
tion to the public or to the trade generally. 
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VI 

Nothing in this Pinal Judgment shall be: 

(a) Applicable to any prices, terms or 
other conditions of sale, lease or rental of¬ 
fered by a defendant to any other water 
pipeline contractor or offered by any other 
water pipeline contractor to a defendant in 
negotiating a purchase, sale, lease or rental 
of water pipeline contracting supplies or 
water pipeline contracting equipment be¬ 
tween that defendant and such other water 
pipeline contractor; 

(b) Deemed to prohibit a defendant from 
entering into, participating in. or maintain¬ 
ing with any other person a joint venture or 
sub contract agreement whereby a single 
bid will be submitted and the assets and 
facilities of each of the parties thereto will 
be combined for rendering water pipeline 
contracting services, provided that the 
transaction is denominated as a joint ven¬ 
ture or sub contract agreement in the bid 
submitted to the prospective customer. 

VII 

Each defendant is ordered and directed 
for a period of five (5) years from the date 
of entry of this Final Judgment to affix to 
every bid or quotation for the rendering of 
water pipeline contracting services a written 
certification, signed by an officer of such de¬ 
fendant responsible for the preparation of 
bidds or quotations, that such bid or quota¬ 
tion was not in any way the result, directly 
or indirectly, of any discussion, communica¬ 
tion, agreement, understanding, plan or pro¬ 
gram. whether formal or informal, between 
such defendant and any other water pipe¬ 
line contractor. 

VIII 

Each defendant is ordered and directed to: 

(A) Furnish a copy of this Final Judgment 
to each of its officers, directors, superinten¬ 
dents. and other persons responsible for bid 
preparation or submission within thirty (30) 
days after the date of entry of this Final 
Judgment; 

(B) Furnish a copy of this Final Judgment 
to each successor to those persons described 
in subparagraph (A) hereof within thirty 
(30) days after each such successor is em¬ 
ployed; 

(C) Obtain from each such person fur¬ 
nished a copy of this Final Judgment pursu¬ 
ant to subparagraphs (A) and (B) hereof, a 
signed receipt therefore, which receipt shall 
be retained in the defendants’ files: 

(D) Attach to each copy of this Final 
Judgment furnished pursuant to subpara¬ 
graphs (A) and (B) hereof, a statement ad¬ 
vising each person of his obligations and of 
such defendant’s obligations under this 
Pinal Judgment, and of the criminal penal¬ 
ties which may be imposed upon him and/or 
upon such defendant for violation of this 
Pinal Judgment; 

(E) Hold, within forty (40) days after the 
date of entry of this Final Judgment, a 
meeting of the persons described in subpar¬ 
agraph (A) at which meeting such person 
shall be instructed concerning the defend¬ 
ant’s and their obligations under this Final 
Judgment. Similar meetings shall be held at 
least once a year for a period of five (5) 
years from the date of entry of this Final 
Judgment which meetings shall also be at¬ 
tended by persons described in subpara¬ 
graph (B) hereof; 

(F) Establish and implement a plan for 
monitoring compliance by the persons de¬ 


scribed in subparagraph (A) of this Section 
with the terms of the Final Judgment; and 

(G) File with this Court and serve upon 
the plaintiff within sixty (60) days after the 
date of entry of this Final Judgment, an af¬ 
fidavit as to the fact and manner of its com¬ 
pliance with subparagraphs (A). (C) and (D) 
hereof. 

IX 

(A) For the purpose of determining or se¬ 
curing compliance with this Final Judg¬ 
ment, any duly authorized representative of 
the Department of Justice shall, upon writ¬ 
ten request of the Attorney General or the 
Assistant Attorney General in charge of the 
Antitrust Division, and on reasonable notice 
to any defendant made to its principal 
office, be permitted, subject to any' legally 
recognized privilege: 

(1) Access during the office hours of such 
defendant to inspect and copy all books, led¬ 
gers. accounts, correspondence, memoranda, 
and other records and documents in the pos¬ 
session or under the control of such defend¬ 
ant relating to any matters contained in this 
Final Judgment; and 

(2) Subject to the reasonable convenience 
of such defendant and without restraint or 
interference from it, to interview officers, 
directors, agents, partners, or employees of 
such defendant, who may have counsel pres¬ 
ent, regarding any such matters. 

(B) A defendant, upon the written request 
of the Attorney General or the Assistant 
Attorney General in charge of the Antitrust 
Division, shall submit such reports in writ¬ 
ing. under oath if requested, with respect to 
any of the matters contained in this Final 
Judgment as may from time to time be re¬ 
quested. 

No information or documents obtained by 
the means provided in this Paragraph IX 
shall be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of the Executive Branch of the United 
States, except in the course of legal pro¬ 
ceedings to which the United States is a 
party, or for the purpose of securing compli¬ 
ance with this Final Judgment, or as other- 
w'ise required by law. 

If at any time information or documents 
are furnished by a defendant to plaintiff, 
such defendant represents and Identifies in 
writing the material in any such informa¬ 
tion or documents of a type described in 
Rule 26(c)(7) of the Federal Rules of Civil 
Procedure, and said defendant marks each 
pertinent page of such material, "Subject to 
claim of protection under Rule 26(c)(7) of 
the Federal Rules of Civil Procedure," then 
10 days notice shall be given by plaintiff to 
such defendant prior to divulging such ma¬ 
terial In any legal proceeding (other than a 
Grand Jury proceeding) to which the de¬ 
fendant is not a party. 

X 

Jurisdiction is retained by this Court for 
the purposes of enabling any of the parties 
to this Final Judgment to apply to this 
Court at any time for such further orders or 
directions as may be necessary or appropri¬ 
ate for the construction or carrying out of 
this Final Judgment, for the modification of 
any of the provisions hereof, for the en¬ 
forcement of compliance herewith, and for 
the punishment of violations hereof. 


XI 

Entry of this Final Judgment is in the 
public interest. 

Entered:- 

Date:- 


United States District Judge. 

U.S. District Court for the Western 

District of Kentucky at Louisville 

United States of America, Plaintiff, v. 
United Pipeline Construction Co.; Hall Con¬ 
tracting Corporation; and Butler Pipelines, 
Inc., Defendants. 

Civil No. C78-0064 L (B). 

Filed: March 15. 1979. 

competitive impact statement 

Pursuant to Section 2 of the Antitrust 
Procedures and Penalties Act. 15 U.S.C. 
§ 16(bMh), the United States files this Com¬ 
petitive Impact Statement relating to the 
proposed Final Judgment submitted for 
entry in this civil antitrust proceeding. 

I 

NATURE and purpose of the proceeding 

On March 3. 1978, the United States filed 
a civil antitrust Complaint alleging that 
three corporations combined and conspired 
to submit noncompetitive bids in violation 
of Section 1 of the Sherman Act, 15 U.S.C. 
81 . 

The Complaint alleges that beginning at 
least as early as 1971 and continuing there¬ 
after at least into 1974, the defendants en¬ 
gaged in a combination and conspiracy: (a) 
to exchange information concerning bid 
amounts or bid ranges with respect to water 
piepeline contracting jobs; (b) to allocate 
water pipeline contracting Jobs; (c) to re¬ 
quest or submit noncompetitive, collusive, 
complementary bids on water pipeline con¬ 
tracting Jobs; and (d) to refrain from bid¬ 
ding on water pipeline contracting jobs. 

The Complaint seeks a judgment by the 
Court declaring that defendants engaged in 
an unlawful combination and conspiracy In 
restraint of trade in violation of the Sher¬ 
man Act. It also seeks an Order by the 
Court to enjoin and restrain the defendants 
from such activities in the future and. for a 
period of five years following the date of 
entry of such Order, to require each of the 
defendants to affix to every bid and quota¬ 
tion for water pipeline contracting services a 
written certification that such bid or quota¬ 
tion w*as not the result of any agreement, 
understanding, or communication between 
the defendant and any other water pipeline 
contracting company. 

The corporations named in the Complaint 
are: United Pipeline Construction Co.; Hall 
Contracting Corporation; and Butler Pipe¬ 
lines. Inc. 

All of these defendants to this action have 
previously pleaded nolo contendere to crimi¬ 
nal misdemeanor charges with respect to 
this alleged conspiracy. A fine of $25,000 
was levied against United Pipeline Construc¬ 
tion Co.; a fine of $25,000 was levied against 
Hall Contracting Corporation; and a fine of 
$30,000 ($18,000 of which was suspended) 
was levied against Butler Pipelines, Inc. 
This civil action had been held in abeyance 
until the criminal misdemeanor charge was 
resolved. 
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II 

DESCRIPTION OF THE PRACTICES GIVING RISE TO 

THE ALLEGED VIOLATIONS OF THE ANTITRUST 

LAWS 

For the purpose of this case, the Com¬ 
plaint defines “water pipeline contracting 
services** as the business of installing, re¬ 
moving. altering, or repairing, or the render¬ 
ing of other services regarding, water pipe¬ 
line and of selling associated water pipe find 
appurtenances. The furnishing of water 
pipeline contracting services is a specialized 
field engaged in by a limited number of enti¬ 
ties equipped by technical training and ex¬ 
perience to perform these services. 

Water pipeline contracting services are 
purchased by customers either through ne¬ 
gotiations with, or through solicitation of 
bids from, water pipeline contractors. The 
customers for water pipeline contracting 
services are water utilities and governmen¬ 
tal. commercial, and private customers. 

During the period covered by the Com¬ 
plaint. the defendants were among the lead¬ 
ing water pipeline contractors in the Louis¬ 
ville service area, the territory served by the 
Louisville Water Company. In 1974, the de¬ 
fendants had total revenues of approximate¬ 
ly $6.1 million from the sale of water pipe¬ 
line contracting services. 

The Complaint alleges that the defend¬ 
ants engaged in a combination and conspir¬ 
acy beginning at least as early as 1971 and 
continuing thereafter at least into 1974 that 
consisted of a continuing agreement, under¬ 
standing. and concert of action among 
themselves and co-conspirators, the substan¬ 
tial terms of which were: 

(A) to exchange information concerning 
bid amounts or bid ranges with respect to 
water pipeline contracting jobs; 

(B) to allocate water pipeline contracting 
Jobs; 

(C) to request or submit noncompetitive, 
collusive, complementary bids on water 
pipeline contracting Jobs; and 

(D) to refrain from bidding on water pipe¬ 
line contracting jobs. 

The Complaint further alleges that the 
combination and conspiracy had the follow¬ 
ing effects, among others; 

(A) price competition in the sale of water 
pipeline contracting services in the Louis¬ 
ville service area has been restrained; and 

(B) customers in the Louisville service 
area have been deprived of the benefits of 
full. free, and open competition in the pur¬ 
chase of water pipeline contracting services. 

III 

EXPLANATION OF THE PROPOSED FINAL 
JUDGMENT 

The United States and the defendants 
have stipulated that the proposed Final 
Judgment may be entered by the Court at 
any time after compliance with the Anti¬ 
trust Procedures and Penalties Act. The 
proposed Final Judgment states that it con¬ 
stitutes no admission by any party with re¬ 
spect to any issue of fact or law. Under the 
provisions of the Antitrust Procedures and 
Penalties Act. entry of the proposed Judg¬ 
ment is conditioned upon a determination 
by the Court that the proposed Judgment is 
in the public interest. (See Section XI of the 
proposed Final Judgment.) 

The proposed Final Judgment enjoins any 
direct or indirect renewal of the type of con¬ 
spiracy alleged in the Complaint. Specifical¬ 
ly. Section IV provides that the defendants 


are enjoined and restrained from entering 
into, adhering to. participating in. maintain¬ 
ing. furthering, enforcing or claiming, either 
directly or indirectly, any rights under any 
contract, agreement, understanding, ar¬ 
rangement, plan, program, combination, or 
conspiracy with any other water pipeline 
contractor to: 

(A) exchange Information concerning bid 
amounts or bid ranges with respect to water 
pipeline contracting jobs; 

(B) allocate w r ater pipeline contracting 
jobs; 

(C) request or submit noncompetitive, col¬ 
lusive, complementary bids on water pipe¬ 
line contracting jobs; and 

(D) refrain from bidding on water pipeline 
contracting jobs. 

Section V further enjoins each defendant 
from furnishing to or exchanging with any 
other defendant or any other water pipeline 
contractor any information concerning the 
prices, terms or other conditions of sale or 
lease which any water pipeline contractor 
has submitted, intends to submit, or is con¬ 
sidering submitting to any prospective cus¬ 
tomer. prior to the release of such informa¬ 
tion to the public or to the trade generally. 
The injunctions in Sections IV and V run 
perpetually. 

Section VII of the proposed Final Judg¬ 
ment orders and directs each defendant, for 
a period of five years from the date of entry 
of the Judgment, to affix to every bid or 
quotation for the rendering of water pipe¬ 
line contracting services a WTitten certifica¬ 
tion, signed by an officer of such defendant 
responsible for the preparation of bids or 
quotations, that such bid or quotation w f as 
not in any way the result, directly or indi¬ 
rectly, of any discussion, communication, 
agreement, understanding, plan, or pro¬ 
gram, whether formal or informal, between 
such defendant and any other water pipe¬ 
line contractor. 

Section VIII of the proposed Final Judg¬ 
ment orders and directs each defendant to: 

(A) furnish a copy of the Judgment to 
each of its officers, directors, superinden- 
dents, and other persons responsible for bid 
preparation or submission within thirty 
days after the date of entry of the Judg¬ 
ment; 

(B) furnish a copy of the Judgment to 
each successor to those persons described in 
subparagraph (A), above, within thirty days 
after each such successor is employed; 

(C) obtain from each such person fur¬ 
nished a copy of the Judgment pursuant to 
subparagraphs (A) and (B), above, a signed 
receipt which shall be retained in the de¬ 
fendant’s files; 

(D) attach to each copy of the Judgment 
furnished pursuant to subparagraphs (A) 
and (B), above, a statement advising each 
person of his obligations and of defendant’s 
obligations under the Judgment, and of the 
criminal penalties which may be imposed 
upon him and/or upon the defendant for 
violation of the Judgment; 

(E) hold, within forty days after the date 
of entry of the Judgment, a meeting of the 
persons described in subparagraph (A); and 
at this meeting these persons shall be in¬ 
structed concerning the defendant’s and 
their obligations under the Judgment. Simi¬ 
lar meetings shall be held at least once a 
year for a period of five years from the date 
of entry of the Judgment; and these meet¬ 
ings shall also be attended by the persons 
described in subparagraph (B). above; 


(F) establish and implement a plan for 
monitoring compliance by the persons de¬ 
scribed in subparagraph (A) of this Section 
with the terms of the Judgment; and 

(G) file with the Court and serve upon the 
United States within sixty days after the 
date of entry of the Judgment, an affadavit 
as to the fact and manner of its compliance 
with subparagraphs (A), (C), and (D), above. 

There are several limited exceptions to 
the prohibitions against exchange of infor¬ 
mation set forth in Sections IV and V of the 
proposed Final Judgment. These exceptions, 
found in Section VI of the Judgment, relate 
to possible purchase, sale, lease, or rental of 
water pipeline contracting supplies or water 
pipeline contracting equipment between a 
defendant and any other water pipeline con¬ 
tractor. or possible joint venture or sub-con¬ 
tract agreements, provided that the transac¬ 
tion is denominated as a joint venture or 
sub-contract agreement In the bid submitted 
to the propective customer. 

The proposed Final Judgment is applica¬ 
ble to each of the defendants and to the 
subsidiaries, successors, assigns, officers, di¬ 
rectors. agents, servants and employees of 
each defendant, and to all persons in active 
concert or participation with any of them 
who shall have received actual notice of the 
Judgment by personal service or otherwise. 
(See Section III of the proposed Final Judg¬ 
ment.) 

Standard provisions similar to those found 
in other antitrust consent judgments are 
contained in Section I, concerning jurisdic¬ 
tion of the Court, Section IX, concerning in¬ 
vestigation and reporting requirements, and 
Section X. concerning retention of jurisdic¬ 
tion by the Court over the parties to this 
Final Judgment. 

IV 

REMEDIES AVAILABLE TO POTENTIAL PRIVATE 
PLAINTIFFS 

After entry of the proposed Final Judg¬ 
ment, any potential private plaintiff who 
might have been damaged by the alleged 
violations will retain the same right to sue 
for monetary damages and any other legal 
and equitable remedies which he may have 
had if the Judgment had not been entered. 
The Judgment may not be used, however, as 
prlma facie evidence in private litigation, 
pursuant to Section 5(a) of the Clayton Act. 
as amended, 15 U.S.C. 5 16(a). 

.V 

PROCEDURES AVAILABLE FOR MODIFICATION OF 
THE PROPOSED FINAL JUDGMENT 

As provided by the Antitrust Procedures 
and Penalties Act, any person believing that 
the proposed Final Judgment should be 
modified may submit written comments to 
John A. Weedon, Chief, Cleveland Field 
Office, Antitrust Division. United States De¬ 
partment of Justice, 995 Celebrezze Federal 
Building, Cleveland. Ohio 44199 (telephone: 
216-522-4070), within the 60-day period pro¬ 
vided by the Act. These comments and the 
Department’s responses to them will be 
filed with the Court and published in the 
Federal Register. All comments will be 
given due consideration by the Department 
of Justice, which remains free to withdraw 
its consent to the proposed Judgment at any 
time prior to its entry if it should determine 
that some modification of it is necessary. 
Section X of the proposed Final Judgment 
provides that the Court retains jurisdiction 
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over this action and that the parties may 
apply to the Court for such orders as may 
be necessary or appropriate for its modifica¬ 
tion, interpretation or enforcement. 

VI 

ALTERNATIVES TO THE PROPOSED FINAL 
JUDGMENT 

The alternative to the proposed Final 
Judgment considered by the Antitrust Divi¬ 
sion was a full trial of the issues on the 
merits and on relief. The Division considers 
the substantive language of the proposed 
Final Judgment to be of sufficient scope 
and effectiveness to make litigation on the 
issues unnecessary, as the proposed Final 
Judgment provides appropriate relief 
against the violations charged in the Com¬ 
plaint. 

In reaching an agreement on the proposed 
Judgment, one matter was the subject of ne¬ 
gotiation: whether there would be any ex¬ 
ceptions to the provisions in Sections IV and 
V prohibiting the exchange of information. 
Initially, the United States proposed a Judg¬ 
ment that did not include the exceptions 
contained in Section VI, relating to possible 
joint venture or sub-contract agreements 
and to possible purchase, sale, lease, or 
rental of water pipeline contracting supplies 
or equipment between a defendant and any 
other water pipeline contractor. The United 
States decided to allow these exceptions be¬ 
cause in many situations, especially those 
involving large projects or specialized tasks, 
certain water pipeline contractors would not 
be able to bid If they were not able to 
engage in joint ventures or sub-contracts or 
if they were not able to purchase, sell, lease, 
or rent water pipeline contracting supplies 
and equipment, 

VII 

DETERMINATIVE MATERIALS AND DOCUMENTS 

No materials or documents were consid¬ 
ered determinative by the United States in 
formulating the proposed Final Judgment. 
Consequently, none is being filed pursuant 
to the Antitrust Procedures and Penalties 
Act, 15 U.S.C. § 16(b). 

Dated: March 15, 1979. 

John A. Weedon, David F. Hils, Attor¬ 
neys, Department of Justice,, William 
J. Oberdick, Deborah Lewis Hiller, 
Richard E. Reed. Attorneys, Depart¬ 
ment of Justice, Antitrust Division, 
995 Celebrezze Federal Bldg., Cleve¬ 
land, Ohio 44199, ( Telephone: 216-522- 
4014). 

[FR Doc. 79-9768 Filed 3-29-79; 8:45 am] 


[4510-24-M] 

DEPARTMENT OF LABOR 

Burtflu of labor Slatittlc, 

WEEKLY SEASONAL-ADJUSTMENT FACTORS 
TO BE USEO IN COMPUTATION OF 1979 
SEASONALLY-ADJUSTED INSURED UNEM¬ 
PLOYMENT RATES UNDER REGULAR STATE 
UNEMPLOYMENT PROGRAMS 

The Bureau of Labor Statistics an¬ 
nounces the 1979 weekly seasonally- 
adjustment factors that will be applied 
to the unadjusted levels of claims for 


NOTICES 

unemployment insurance benefits 
under regular State programs to 
derive seasonally-adjusted levels for 
this data series. The seasonal-adjusted 
level of insured unemployment under 
regular State programs is a major 
component in the calculation of the 
seasonally-adjusted National insured 
unemployment rate, which triggers 
Federal-State extended unemploy¬ 
ment compensation payments. The 
rate of insured unemployment for pur¬ 
poses of the National extended bene¬ 
fits trigger is computed and an¬ 
nounced by the U.S. Department of 
Labor’s Employment and Training Ad¬ 
ministration, Unemployment Insur¬ 
ance Service. 


Week ending date Factor 


January 6 --- 128.4 

January 13_____ 126.3 

Jan u ary 20______ — T - 1 28.8 

January 27_ 129.8 

February 3 ............ 130.1 

February 10—. 131.7 

February 17________ 130.2 

February 24_.........__ 130.1 

March 3________ 126.1 

March 10.. 123.5 

March 17.......... 119.6 

March 24_ 116.0 

March 31........ 111.5 

April 7...™. 108.5 

April 14- 104.6 

April 21- 101.9 

April 28_ 98.7 

May 5_ 96.6 

May 12- 95.1 

May 19_ 92.6 

May 20_ 87 8 

June 2 __ 89.5 

June 9___ 89.4 

June 16. 88.0 

June 23___...____ 86.9 

June 30. 83.8 

July 7_................... 94.3 

July 14_ 97.2 

July 21. 95.6 

July 28_ 94.0 

August 4 .......... 93.4 

August 11. 92.0 

August 18_ 89.1 

August 25_ 86.7 

September 1 _ 82.6 

Septembers.. 84.5 

September 15.^.....^. 81.0 

September 22 _ 80.5 

September 29_ 78.6 

October 6 ......__... 78.2 

October 13...^.. 81.3 

October 20 . 81.8 

October 27___..__ 82.9 

November 3_____...._.... 82 4 

November 10.. 86.1 

November 17... 87.5 

November 24. 91.1 

December 1 ____.......... 98.8 

Decembers........ 101.8 

December 15...... 101.5 

December 22......... 103.2 

December 29........ 118.3 


Inquiries regarding the contents of 
this announcement and the method¬ 
ology for seasonal adjustment of the 
series should be directed to: U.S. De¬ 
partment of Labor, Bureau of Labor 
Statistics, Room 4868, 441 G Street, 
N.W., Washington, D.C. 20212, Attn: 
Thomas J. Plewes, Telephone: (202) 
523-1237.* 


19063 

Signed at Washington, D.C., this 
16th day of March 1979. 

Janet L. Norwood, 
Acting Commissioner, 
Bureau of Labor Statistics. 
[FR Doc. 79-9786 Filed 3-29-79; 8:45 am] 


[4510-30-M] 

Employment and Training Administration 

EMPLOYMENT TRANSFER AND BUSINESS COM¬ 
PETITION DETERMINATIONS UNDER THE 

RURAL DEVELOPMENT ACT 

Notice of Application* 

The organizations listed in the at¬ 
tachment have applied to the Secre¬ 
tary of Agriculture for financial assist¬ 
ance in the form of grants, loans, or 
loan guarantees in order to establish 
or improve facilities at the locations 
listed for the purposes given in the at¬ 
tached list. The financial assistance 
would be authorized by the Consoli¬ 
dated Farm and Rural Development 
Act, as amended, 7 USC 1924(b), 1932, 
or 1942(b). 

The Act requires the Secretary of 
Labor to determine whether such Fed¬ 
eral assistance is calculated to or is 
likely to result in the transfer from 
one area to another of any employ¬ 
ment or business activity provided by 
operations of the applicant. It is per¬ 
missible to assist the establishment of 
a new branch, affiliate or subsidiary, 
only if this will not result in increased 
unemployment in the place of present 
operations and there is no reason to 
believe the new facility is being estab¬ 
lished with the intention of closing 
dow r n an operating facility. 

The Act also prohibits such assist¬ 
ance if the Secretary of Labor deter¬ 
mines that it is calculated to or is 
likely to result in an increase in the 
production of goods, materials, or com¬ 
modities, or the availability of services 
or facilities in the area, when there is 
not sufficient demand for such goods, 
materials, commodities, services, or 
facilities to employ the efficient capac¬ 
ity of existing competitive commercial 
or industrial enterprises, unless such 
financial or other assistance will not 
have an adverse effect upon existing 
competitive enterprises in the area. 

The Secretary of Labor’s review and 
certification procedures are set forth 
at 29 CFR Part 75. In determining 
whether the applications should be ap¬ 
proved or denied, the Secretary will 
take into consideration the following 
factors: 

1. The overall employment and un¬ 
employment situation in the local area 
in which the proposed facility will be 
located. 

2. Employment trends in the same 
industry in the local area. 
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3. The potential effect of the new fa¬ 
cility upon the local labor market, 
with particular emphasis upon its po¬ 
tential impact upon competitive enter¬ 
prises in the same area. 

4. The competitive effect upon other 
facilities in the same industry located 
in other areas (where such competi¬ 
tion is a factor). 

5. In the case of applications involv¬ 
ing the establishment of branch plants 
or facilities, the potential effect of 
such new facilities on other existing 
plants or facilities operated by the ap¬ 
plicant. 

All persons wishing to bring to the 
attention of the Secretary of Labor 
any information pertinent to the de¬ 
terminations which must be made re¬ 
garding these applications are invited 
to submit such information in writing 
within two weeks of publication of this 
notice. Comments received after the 
two-week period may not be consid¬ 
ered. Send comments to: Administra¬ 
tor. Employment and Training Admin¬ 
istration. 601 D Street. N.W.. Washing¬ 
ton. D.C. 20213. 

Signed at Washington. D.C. this 
27th day of March 1979. 

Ernest G. Green, 
Assistant Secretary for 
Employment and Training. 

Applications Received During the Week 
Ending March 27. 1979 

Name of Applicant, Location of Enterprise, 
and Principal Product or Activity 

Prestonsburg Inn Associates. Prestonsburg. 

Kentucky: Holiday Inn Motel and restau¬ 
rant. 

[FR Doc. 79-9831 Piled 3-29-79: 8:45 am) 


[4510-43-M] 

Mine Safety and Health Administration 

[Docket Nos. M-79-30-C and M-79-31-C] 

BRAZTAH CORP. 

Petitions for Modification of Application of 
Mandatory Safety Standard 

Braztah Corporation. P.O. Box 599, 
Helper. Utah 84526, has filed separate 
petitions to modify the application of 
30 CFR 75.1100-2(d) (fire protection) 
to its Braztah No. 3 (M-79-31-C) and 
its Braztah No. 5 (M-79-30-C) Mines, 
located in Carbon County, Utah. 
These petitions are filed under section 
101(c) of the Federal Mine Safety and 
Health Act of 1977, Pub. L. 95-164. 

The substance of the petitions fol¬ 
lows: 

1. These petitions concern equipping 
self-propelled or battery-operated 
equipment in the petitioner’s mines 
with portable fire extinguishers. 

2. The petitioner’s mines are not 
track haulage mines and have no his¬ 


tory of self-propelled or battery-oper¬ 
ated equipment fires. 

3. When the petitioner has provided 
fire extinguishers for each piece of its 
equipment, adverse mine floor condi¬ 
tions and vibrations of the equipment 
have rendered the extinguishers ino¬ 
perable by causing them either to 
become damaged or to lose pressure. 

4. All of the concerned equipment 
used at the mines, with the exception 
of small 48-volt battery-powered golf 
carts, are equipped with automatic fire 
suppression systems with actuators lo¬ 
cated in the operator’s compartment. 
The fire suppression system outlets 
are located and directed over flamma¬ 
ble or combustible parts of the ma¬ 
chine. 

5. In each mine, fire hose and fire 
hose outlets located at 300-foot inter¬ 
vals along the main waterline in paral¬ 
lel entries are capable of reaching the 
main equipment haulage for back-up 
fire protection. 

6. The petitioner proposes to provide 
additional protection by installing 
portable fire extinguishers along the 
main equipment haulageways at inter¬ 
vals of no more than 800-feet. All bat¬ 
tery charging stations are already 
equipped with ten-pound fire extin¬ 
guishers for adequate protection 
during equipment charging. 

7. The petitioner states that the fire 
suppression system currently used on 
its equipment, the installation of port¬ 
able fire extinguishers at 800 foot in¬ 
tervals along the main equipment hau¬ 
lageway, and available waterlines with 
fire outlets and fire hoses in parallel 
entries provide no less protection than 
that provided by the standard. 

Request for Comments 

Persons interested in this petition 
may furnish wTitten comments on or 
before April 30. 1979. Comments must 
be filed with the Office of Standards, 
Regulations and Variances, Mine 
Safety and Health Administration, 
4015 Wilson Boulevard, Arlington. Vir¬ 
ginia 22203. Copies of the petition are 
available for inspection at that ad¬ 
dress. 

Dated: March 22. 1979. 

Robert B. Lagather, 
Assistant Secretary 
for Mine Safety and Health, 

[FR Doc. 79-9784 Filed 3-29-79: 8:45 am] 


[4510-43-M] 

[Docket No. M-79-28-C) 

CAMPBELL COAL CO. 

Petition for Modification of Application of 
Mandatory Safety Standard 

Campbell Coal Company. General 
Delivery, La Follette, Tennessee 37766, 
has filed a petition to modify the ap¬ 


plication of 30 CFR 75.1719 (illumina¬ 
tion), to its No. 1 Mine, located in 
Campbell County. Tennessee, in ac¬ 
cordance with section 101(c) of the 
Federal Mine Safety and Health Act 
Of 1977. Pub. L. 95-164. 

The substance of the petition fol¬ 
lows: 

1. The petition concerns the installa¬ 
tion of lighting on the petitioner’s 
mining machines. 

2. The petitioner is mining coal 
seams 26 to 30 inches in height. 

3. The petitioner’s 35L Jeffrey Coal 
Cutting Machine is 18 inches in 
height. 

4. Due to the low ceiling, it is neither 
feasible nor practical to install lights 
on the petitioner’s mining machines or 
on stationary fixtures. 

5. The petitioner states that the in¬ 
stallation of such lights would result 
in a diminution of safety because the 
lights would be blinding to miners and 
would create additional heat in the 
close areas in which the miners work. 

6. For these reasons, the petitioner 
requests relief from the application of 
the standard. 

Request for Comments 

Persons interested in this petition 
may furnish written comments on or 
before April 30, 1979. Comments must 
be filed with the Office of Standards. 
Regulations and Variances. Mine 
Safety and Health Administration. 
4015 Wilson Boulevard, Arlington. Vir¬ 
ginia 22203. Copies of the petition are 
available for inspection at that ad¬ 
dress. 

Dated: March 16. 1979. 

Robert B. Lagather, 
Assistant Secretary 
for Mine Safety and Health . 

[FR Doc. 79-9785 Filed 3-29-79: 8:45 am] 


[4510-28-M] 

OFFICE OF THE SECRETARY 

[TA-W-4044] 

ARVIN INDUSTRIES, INC, PRINCETON, 
KENTUCKY 

Certification Regarding Eligibility to Apply for 
Worker Adjustment Assistance 

In accordance with Section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-4644: investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in Section 222 of the Act. 

The investigation was initiated on 
January 10, 1979 in response to a 
worker petition received on January 2, 
1979 which w r as filed by the Interna¬ 
tional Association of Machinists and 
Aerospace Workers on behalf of work¬ 
ers and former workers producing AM- 
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FM stereo compact systems at the 
Princeton, Kentucky plant of Arvin 
Industries, Incorporated. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on Jan¬ 
uary 19, 1979 (44 FR 4039). No public 
hearing was requested and none was 
held. 

The determination was based upon 
information obtained principally from 
officials of Arvin Industries, Incorpo¬ 
rated. a major customer, the U.S. De¬ 
partment of Commerce, the U.S. Inter¬ 
national Trade Commission, industry 
analysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of Section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

U.S. imports of radio-phonograph- 
tape combinations, measured in quan¬ 
tity, increased both absolutely and rel¬ 
ative to domestic production during 

1977 compared to 1976 and during the 
first nine months of 1978 compared to 
the first nine months of 1977. Meas¬ 
ured in value, imports increased abso¬ 
lutely during 1977 compared to 1976 
and during the first nine months of 

1978 compared to the first nine 
months of 1977. Measured in value, 
imports also increased relative to do¬ 
mestic production during 1977 com¬ 
pared to 1976. 

A customer representing a signifi¬ 
cant proporation of Arvin's sales of 
AM-FM stereo compact systems was 
surveyed by the Department. That 
customer increased purchases of im¬ 
ported systems while decreasing pur¬ 
chases of systems from Arvin. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with AM- 
FM stereo compact systems produced 
at the Princeton. Kentucky plant of 
Arvin Industries, Incorporated con¬ 
tributed importantly to the decline in 
sales or production and to the total or 
partial separation of workers of that 
plant. In accordance with the provi¬ 
sions of the Act, I make the following 
certification: 

All workers of the Princeton. Kentucky 
plant of Arvin Industries. Incorporated who 
became totally or partially separated from 
employment on or after December 20. 1977 
are eligible to apply for adjustment assist¬ 
ance under Title II, Chapter 2 of the Trade 
Act of 1974. 


Signed at Washington, D.C. this 
26th day of March 1979. 

Harry J. Gilman, 
Supervisory International 

Economist, Office of Foreign 
Economic Research, 

[FR Doc. 79-9789 Filed 3-29-79: 8:45 ami 


[4510-28-M] 

[TA-W-4768] 

BARKER MANUFACTURING, PORTLAND, OREG. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with Section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-4768: investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in Section 222 of the Act. 

The investigation was initiated on 
February 1, 1979 in response to a 
worker petition received on January 
30. 1979 which was filed by the United 
Furniture Workers on behalf of work¬ 
ers and former workers producing bed¬ 
room furniture at Barker Manufactur¬ 
ing Company, Portland, Oregon. The 
investigation revealed that wooden 
case goods. w T hich includes bedroom 
furniture were produced at Barker 
Manufacturing. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
February 9, 1979 (44 FR 8381). No 
public hearing was requested and none 
was held. 

The determination was based upon 
information obtained principally from 
officials of Barker Manufacturing, its 
customers, the U.S. Department of 
Commerce, the U.S. International 
Trade Commission, industry analysts 
and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance, each of the group eligibility 
requirements of Section 222 of the Act 
must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
not been met: 

That increases of imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or appropriate subdivi¬ 
sion have contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 

Imports of wood furniture supply 
about 8 percent of U.S. consumption. 
Because of transportation costs, furni¬ 
ture Imports tend to be items that are 
lightweight and/or easy to assemble or 
disassemble. Domestic shipments of 
furniture increased substantially and 
steadily for the past four years par¬ 
ticularly domestic production and 
shipments of bedroom furniture. 


Evidence developed in the investiga¬ 
tion indicated that the company was 
less competitive relative to other do¬ 
mestic manufacturers and could not 
obtain continued financing to main¬ 
tain production operations. The inabil¬ 
ity to finance production resulted in 
the closure of Barker Manufacturing 
in January, 1979. 

Conclusion 

After careful review, I determine 
that all workers of Barker Manufac¬ 
turing, Portland, Oregon, are denied 
eligibility to apply for adjustment as¬ 
sistance under Title II, Chapter 2 of 
the Trade Act of 1974. 

Signed at Washington, D.C., this 
22nd day of March 1979. 

Harry J. Gilman, 
Supervisory International Econ¬ 
omist, Office of Foreign Eco¬ 
nomic Research, 

(FR Doc. 79-9790 Filed 3-29-79; 8:45 am) 


[4510-28-M] 

[TA-W-4770] 

BARONESS LEATHER PRODUCTS, INC. PERTH 
. AMBOY, N.J. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with Section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-4770: investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in Section 222 of the Act. 

The investigation was initiated on 
February 1, 1979 in response to a 
worker petition received on January 
29, 1979 which was filed on behalf of- 
workers and former workers producing 
ladies’ vinyl handbags at Baroness 
Leather Products, Incorporated, Perth 
Amboy. New Jersey. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
February 9, 1979 (44 FR 8381). No 
public hearing was requested and none 
was held. 

The determination was based upon 
information obtained principally from 
officials of Baroness Leather Products, 
Incorporated, its customers, the U.S. 
Department of Commerce, the U.S. In¬ 
ternational Trade Commission, indus¬ 
try analysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of Section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

U.S. imports of handbags increased 
absolutely and relative to domestic 
production in 1977 compared to 1976 
and absolutely in the first three quar- 
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ters of 1978 compared to the first 
three quarters of 1977. 

On October 31, 1978 Baroness Leath¬ 
er Products, Incorporated was certi¬ 
fied by the U.S. Department of Com¬ 
merce as eligible to apply for firm ad¬ 
justment assistance. A customer 
survey conducted by the Department 
of Commerce revealed that several 
surveyed customers were decreasing 
purchases from Baroness while in¬ 
creasing purchases of imports. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with ladies’ 
vinyl handbags produced at Baroness 
Leather Products. Incorporated, Perth 
Amboy, New Jersey contributed im¬ 
portantly to the decline in sales or 
production and to the total or partial 
separation of workers of that firm. In 
accordance with the provisions of the 
Act, I make the following certification: 

All workers of Baroness Leather Products. 
Incorporated. Perth Amboy. New Jersy who 
became totally or partially separated from 
employment on or after May 20, 1978 are 
eligible to apply for adjustment assistance 
under Title II. Chapter 2 of the Trade Act 
of 1974. 

Signed at Washington. D.C. this 
22nd day of March 1979. 

Harry J. Gilman, 
Supervisory International Econ¬ 
omist, Office of Foreign Eco¬ 
nomic Research. 

[FR Doc. 79-9791 Filed 3-29-79; 8:45 am] 


[4510-28-M] 

[TA-W-47813 

BARRY FASHIONS, INC. CLIFTON, N.J. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with Section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-4781: investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in Section 222 of the Act. 

The investigation was initiated on 
February 9, 1979 in response to a 
worker petition received on February 
5, 1979 which was filed by the Interna¬ 
tional Ladies’ Garment Workers’ 
Union on behalf of workers and 
former workers producing ladies' 
sportswear at Barry Fashions. Incor¬ 
porated, Clifton, New r Jersey. The in¬ 
vestigation revealed that Barry Fash¬ 
ions primarily produces women’s 
dresses. 

The notice of Investigation was pub¬ 
lished in the Federal Register on 
February 23. 1979 (44 FR 10800). No 


public hearing was requested and none 
was held. 

The determination was based upon 
information obtained principally from 
officials of Barry Fashions. Incorpo¬ 
rated. its manufacturers, Mr. Allen 
Katz. C.P.A., the U.S. Department of 
Commerce, the U.S. International 
Trade Commission, industry analysts 
and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of Section 222 of the Act 
must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
not been met: 

That increases of imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or appropriate subdivi¬ 
sion have contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline In sales or production. 

U.S. imports of women’s and misses’ 
dresses declined from 659 thousand 
dozen in 1976 to 587 thousand dozen in 
1977 and then increased to 650 thou¬ 
sand dozen in 1978. The ratio of im¬ 
ports to domestic production de¬ 
creased from 4.6 percent in 1976 to 4.0 
percent in 1977. 

The Department conducted a survey 
of the principal manufacturers for 
which Barry Fashions worked. None 
of the manufacturers purchased any 
imported women’s dresses or used any 
foreign contractors in 1978. The manu¬ 
facturers’ total sales increased in 1978 
compared to 1977. 

Conclusion 

After careful review, I determine 
that all workers of Barry Fashions, In¬ 
corporated, Clifton. New Jersey are 
denied eligibility to apply for adjust¬ 
ment assistance under Title II. Chap¬ 
ter 2 of the Trade Act of 1974. 

Signed at Washington, D.C. this 
March 22, 1979. 

James F. Taylor, 
Director , Office of 
Management, 

Administration and Planning. 

[FR Doc. 79-9792 Filed 3-29-79; 8:45 am] 


[4510-28-M] 

[TA-W-4827, 4827A. 4828] 

BEFORD SHOE DIVISION OF BRIERWOOD 
SHOE CORF., ELIZABETHTOWN, PA., LITTLES- 
TOWN, PA., UTITZ, PA. 

Cortificotion Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with Section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-4827, 4827A, and 4828: investi¬ 


gations regarding certification of eligi¬ 
bility to apply for worker adjustment 
assistance as prescribed in Section 222 
of the Act. 

The investigations were initiated on 
February 22, 1979 in response to a 
worker petition received on February 
11, 1979 which w r as filed on behalf of 
workers and former workers producing 
men’s and women’s shoes at the Eliza¬ 
bethtown and Lititz, Pennsylvania 
plants of the Beford Shoe Division of 
Brierwood Shoe Corporation. A sepa¬ 
rate case number (TA-W-4827A) was 
established to cover workers and 
former w r orkers producing men’s and 
women’s shoes at the Littlestowm, 
Pennsylvania plant of the Beford 
Shoe Division of Brierwood Shoe Cor¬ 
poration. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
March 2. 1979 (44 FR 11865). No 
public hearing was requested and none 
was held. 

The determination was based upon 
information obtained principally from 
officials of the Beford Shoe Division 
of Brierwood Shoe Corporation, its 
customers, the U.S. Department of 
Commerce, the U.S. International 
Trade Commission, industry analysts 
and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of Section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

U.S. imports of men’s dress and 
casual footwear increased from 1976 to 
1977 before decreasing slightly in 1978. 
The ratio of imports to domestic pro¬ 
duction of men’s dress and casual foot¬ 
wear increased from 75.4 percent in 
1976 to 78.5 percent in 1977. and to 
81.0 percent in 1978. 

U.S. imports of women's nonrubber 
footwear increased from 1977 to 1978. 
The ratio of imports to domestic pro¬ 
duction of women's nonrubber foot¬ 
wear increased from 131.6 percent in 

1976 to 137.3 percent in 1977, and to 
153.6 percent in 1978. 

A Department survey revealed that 
the Beford Shoe Division’s largest cus¬ 
tomer reduced purchases from Beford 
Shoe and other domestic producers in 
the first three quarters of 1978 com¬ 
pared to the first three quarters of 

1977 while increasing imports of both 
men’s and women’s shoes. Another 
major customer increased imports of 
women’s shoes in the period February 
1978—January 1979 compared to the 
period February 1977—January 1978 
w T hile reducing its purchases from 
Beford Shoe and other U.S. shoe man¬ 
ufacturers. These two customers ac¬ 
counted for a preponderant share of 
the total decline in the Beford Shoe 
Division's sales from 1977 to 1978. 
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Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with men’s 
and women’s shoes produced at the 
Elizabethtown, Littlestown, and Lltitz, 
Pennsylvania plants of the Beford 
Shoe Division of Brierwood Shoe Cor¬ 
poration contributed importantly to 
the decline in sales or production and 
to the total or partial separation of 
workers of that Division. In accord¬ 
ance with the provisions of the Act, I 
make the following certification: 

Ail workers at the Elizabethtown, Littles¬ 
town, and Lititz, Pennsylvania plants of the 
Beford Shoe Division of Brierwood Shoe 
Corporation who became totally or partially 
separated from employment on or after 
February 9, 1978 are eligible to apply for ad¬ 
justment assistance under Title II, Chapter 
2 of the Trade Act of 1974. 

Signed at Washington, D.C. this 
26th day of March 1979. 

James P. Taylor, 
Director , Office of Management, 
Administration, and Planning. 

[FR Doc. 79-9795 Filed 3-29-79 8:45 ami 


[4510-28-M] 

[TA-W-47331 

BERNARD SCREEN PRINTING CORP., NEW 
HYDE PARK, N.Y. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with Section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-4733: investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in Section 222 of the Act. 

The investigation was initiated on 
January 24, 1979 in response to a 
worker petition received on January 
22, 1979 which was filed by the Amal¬ 
gamated Clothing and Textile Work¬ 
ers Union on behalf of workers and 
former workers engaged in the print¬ 
ing of textiles at Bernard Screen 
Printing Corporation, New Hyde Park, 
New York. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on Jan¬ 
uary 30, 1979 (44 FR 5952). No public 
hearing was requested and none was 
held. 

The determination was based upon 
information obtained principally from 
officials of Bernard Screen Printing 
Corporation, its customers, the Ameri¬ 
can Textile Manufacturers Institute, 
the U.S. Department of Commerce, 
the U.S. International Trade Commis¬ 
sion, industry analysts and Depart¬ 
ment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 


eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of Section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

Imports of finished fabric continued 
to have an adverse affect on the com¬ 
pany’s remaining operations after ex¬ 
piration of the previous certification. 
As of February 8, 1979, the date of ex¬ 
piration of the Department's previous 
certification, remaining workers of 
Bernard Screen Printing Corporation 
were working principally short weeks. 
The company had discontinued its tex¬ 
tile printing operations, anticipating a 
complete and permanent shutdown. 
Workers were finishing up any re¬ 
maining orders for shipment. By Feb¬ 
ruary 13. 1979, the plant had closed 
and all workers had been terminated 
from employment with Bernard. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with fin¬ 
ished fabric produced at Bernard 
Screen Printing Corporation, New 
Hyde Park, New York contributed im¬ 
portantly to the decline in sales or 
production and to the total or partial 
separation of workers of that firm. In 
accordance with the provisions of the 
Act, I make the following certification: 

AH workers of Bernard Screen Printing 
Corporation. New Hyde Park, New York 
who became totally or partially separated 
from employment on or after February 8, 
1979 and before March 1, 1979 are eligible to 
apply for adjustment assistance under Title 
II. Chapter 2 of the Trade Act of 1974. 
Workers separated after March 1, 1979 are 
denied program benefits. 

Signed at Washington, D.C., this 23d 
day of March 1979. 

James F. Taylor, 
Director, Office of 
Management, 

Administration, and Planning. 

(FR Doc. 79-9793 Filed 3-29-79; 8:45 am) 


[4510-28-M] 

[TA-W-4747] 

BETHLEHEM STEEL CORF., SPARROWS POINT 
SHIPYARD, SPARROWS POINT, MD. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with Section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W—4747: investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in Section 222 of the Act. 

The investigation was initiated on 
January 26. 1979 in response to a 
worker petition received on January 


25, 1979 which was filed by the Indus¬ 
trial Union of Marine and Shipyard 
Workers of America on behalf of 
workers and former workers engaged 
in the construction of ocean-going 
ships at the Sparrows Point Shipyard, 
of the Bethlehem Steel Corporation, 
Sparrows Point, Md. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
February 2, 1979 (44 FR 6798-99). No 
public hearing was requested and none 
was held. 

The determination was based upon 
information obtained principally from 
officials of the Bethlehem Steel Cor¬ 
poration, its customers, the U.S. De¬ 
partment of Commerce, the U.S. Inter¬ 
national Trade Commission, industry 
analysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of Section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

The market for the U.S. shipbuild¬ 
ing industry in general and for the 
Sparrows Point Shipyard specifically 
are those merchant vessels intended 
for U.S. registry. The number of mer¬ 
chant vessels intended for U.S. regis¬ 
try that were being built in foreign 
shipyards increased in 1977 compared 
to 1976 and continued to increase in 
1978 compared to 1977. 

A major order by a U.S. firm for 
twelve merchant ships intended for 
U.S. registry was placed with a foreign 
shipyard in 1978. There are approxi¬ 
mately six U.S. shipyards capable of 
producing the type of vessel referred 
to above. An official of the U.S. Mari¬ 
time Administration stated that due to 
the size of the order, at least two U.S. 
shipyards would have participated in 
filling the contract if the contract had 
been awarded domestically. The size of 
the order placed with the foreign ship¬ 
yard in 1978 is approximately equal to 
25 percent of all of the merchant ships 
intended for U.S. registry that were on 
order or under construction in U.S. 
shipyards in 1978. Industry sources 
have stated that even if the contract 
had been awarded to a U.S. shipyard 
other than Sparrows Point, the Spar¬ 
rows Point Shipyard would have bene¬ 
fited through decreased domestic com¬ 
petition for remaining orders. 

The vessels being built at the foreign 
shipyard would have been eligible for 
a U.S. government construction subsi¬ 
dy if the vessels were built in a U.S. 
shipyard. The subsidy can be as high 
as 50 percent of the cost of construc¬ 
tion. Whereas the purpose of the sub¬ 
sidy program is to prchiote a healthy 
shipbuilding industry for reasons of 
national defense and whereas the 
Bethlehem Steel Corporation is cur¬ 
rently considering the closing of the 
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Sparrows Point Shipyard due to the 
lack of business, an official of the U.S. 
Maritime Administration stated the 
contract might have been allocated to 
the Sparrows Point facility to prevent 
its closure. Such allocations have been 
made in the past. 

Due to the time and expense in¬ 
volved, the Sparrows Point facility did 
not bid on the twelve merchant ships 
because the company requesting bids 
had information which showed that 
the price available from foreign ship¬ 
yards would be well below domestic 
bids even after adding in the U.S. Gov¬ 
ernment subsidy. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increased foreign construction of 
articles like or directly competitive 
with the ocean-going vessels produced 
at the Sparrows Point Shipyard of the 
Bethlehem Steel Corporation in Spar¬ 
rows Point, Maryland contributed im¬ 
portantly to the decline in sales of 
production and to the total or partial 
separation of workers of that firm. In 
accordance with the provisions of the 
Act, I make the following certification: 

All workers of the Sparrows Point Ship¬ 
yard of the Bethlehem Steel Corporation, 
Sparrows Point, Maryland who became to¬ 
tally or partially separated from employ¬ 
ment on or after July 1. 1978 are eligible to 
apply for adjustment assistance under Title 
II. Chapter 2 of the Trade Act of 1974. 

Signed at Washington, D.C. this 
26th day of March 1979. 

James F. Taylor, 
Director , Office of Management, 
Administration, and Planning. 

[FR Doc. 79-9794 Filed 3-29-79; 8:45 am] 


[4510-28-M] 

[TA-W-48441 

CAPEHART CORF. SALES DIVISION, NEW 
YORK, N.Y. 

Termination of Investigation 

Pursuant to Section 221 of the 
Trade Act of 1974, an investigation 
was initiated on February 26, 1979 in 
response to a worker petition received 
on February 16, 1979 which was filed 
on behalf of workers and former work¬ 
ers engaged in employment related to 
the production of stereo modulars at 
the Sales Division of Capehart Corpo¬ 
ration. New York. New York. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
March 9. 1978 (43 FR 13093-4). No 
public hearing was requested and none 
was held. 

During the investigation, it was es¬ 
tablished that all workers of the Nor¬ 
wich, Connecticut plant and the New 
York. New York Sales Divison of the 


Capehart Corporation were previously 
certified as eligible to apply for adjust¬ 
ment assistance in the revised certifi¬ 
cation resulting from the Office of 
Trade Adjustment Assistance investi¬ 
gation TA-W-2075. 

Since all workers identified in this 
petition, newly separated, totally or 
partially, from employment on or 
after May 9, 1976 (impact date) and 
before March 19, 1981 (expiration date 
of the revised certification) are cov¬ 
ered by an existing determination, a 
new investigation would serve no pur¬ 
pose. Consequently, the investigation 
has been terminated. Signed at Wash¬ 
ington, D.C. this 26th day of March, 
1979. 

Marvin M. Fooks, 
Director, Office of 
Trade Adjustment Assistance. 

(FR Doc. 79-9796 Filed 3-29-79: 8:45 am] 


[4510-28-M] 

[TA-W-4379] 

CAROL'S SPORTSWEAR, INC., BOSTON, MASS. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with Section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-4379: investigation . regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in Section 222 of the Act. 

The investigation was initiated on 
November 14. 1978 in response to a 
worker petition received on November 
13, 1978 which was filed on behalf of 
workers and former workers producing 
women’s sportswear at Carol’s Sports¬ 
wear. Incorporated, Boston, Massachu¬ 
setts. 

The investigation revealed that the 
plant primarily produces women’s 
suits, blazers, slacks, skirts, blouses, 
vests and shorts. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on No¬ 
vember 24. 1978 (43 FR 55013). No 
public hearing was requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of Carol’s 
Sportswear, Incorporated/ its custom¬ 
ers, (manufacturers), the U.S. Depart¬ 
ment of Commerce, the National 
Cotton council of America, the U.S. 
International Trade Commission, in¬ 
dustry analysts, and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of Section 222 of the Act 
must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
not been met: 


That increases of imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or subdivision have con¬ 
tributed importantly to the total or partial 
separation, or threat thereof, and to the ab¬ 
solute decline in sales or production. 

The Department conducted a survey 
of the manufacturers for which 
Carol’s Sportswear worked in 1976, 
1977 and the first three quarters of 
1978. None of these manufacturers uti¬ 
lized foreign sources to obtain 
women’s sportswear. As these manu¬ 
facturers decreased purchases from 
Carol’s Sportswear in 1977 compared 
to 1976 and in the first through third 
quarters of 1978 compared to the same 
period in 1977, a survey of their cus¬ 
tomers was conducted. None of these 
customers decreased purchases from 
the manufacturers and increased pur¬ 
chases of imported women’s suits, 
blazers, slacks, skirts, blouses, vests or 
shorts in 1977 compared to 1976, or in 
the first nine months of 1978 com¬ 
pared to the same period in 1977. 

Conclusion 

After careful review. I determine 
that all workers of the Boston. Massa¬ 
chusetts plant of Carol’s Sportswear. 
Incorporated are denied eligibility to 
apply for adjustment assistance under 
Title II. Chapter 2 of the Trade Act of 
1974. 

Signed at Washington. D. C. this 
23rd day of March 1979. 

Harry J. Gilman, 
Supervisory International Econ¬ 
omist, Office of Foreign Eco¬ 
nomic Research. 

CFR Doc. 79-9797 Filed 3-29-79; 8:45 ami 


[4510-28-M] 

CTA-W-4804] 

GTE-SYLVANIA, INC., SENECA FALLS, N.Y. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with Section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-4804: investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in Section 222 of the Act. 

The investigation was initiated on 
February 12, 1979 in response to a 
worker petition received on February 
5, 1979 which was filed by the United 
Steelworkers of America on behalf of 
workers and former workers producing 
color television tubes and components 
at the Seneca Falls, New York plant of 
GTE-Sylvania, Inc. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
February 23. 1979 (44 FR 10779). No 
public hearing was requested and none 
was held. 
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The determination was based upon 
information obtained principally from 
officials of GTE-Sylvania. Inc., its cus¬ 
tomers, the U.S. Department of Com¬ 
merce, the U.S. International Trade 
Commission, industry analysts and De¬ 
partment files. 

In order the make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligiblity re¬ 
quirements of Section 222 of the Act 
must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
not been met: 

That increases of imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or appropriate subdivi¬ 
sion have contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 

Sales and production by the Seneca 
Palls plant increased in 1977 compared 
to 1976 and in 1978 compared to 1977. 
Sales also increased in the first two 
months of 1979 compared to the first 
two months of 1978. 

None of the surveyed customers of 
the Seneca Falls plant decreased pur¬ 
chases of color picture tubes from 
GTE while increasing purchases of im¬ 
ports from 1977 to 1978. 

Conclusion 

After careful review, I determine 
that all workers of the Seneca Falls, 
New York plant of GTE-Eylvania are 
denied eligibility to apply for adjust¬ 
ment assistance under Title II, Chap¬ 
ter 2 of the Trade Act of 1974. 

Signed at Washington, D.C. this 
26th day of March 1979. 

James F. Taylor, 
Director, Office of Management, 
Administration, and Planning. 
[FR Doc. 79-9798 Filed 3-29-79; 8:45 am] 


[4510-28-M] 

[TA-W-47293 

MASSEY FERGUSON, INC, AKRON, OHIO 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with Section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-4729: investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in Section 222 of the Act. 

The investigation was initiated on 
January 22, 1979 in response to a 
worker petition received on January 
15. 1979 which was filed by the Inter¬ 
national Union, United Automobile, 
Aerospace and Agricultural Imple¬ 
ment Workers of America on behalf of 
workers and former workers producing 
industrial construction equipment at 


the Akron, Ohio plant of Massey Fer¬ 
guson. Incorporated. The investigation 
revealed that the plant is located in 
Northampton Township, north of 
Akron. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on Jan¬ 
uary 30. 1979 (44 FR 5963). No public 
hearing was requested and none was 
held. 

The determination was based upon 
information obtained principally from 
officials of Massey Ferguson, Incorpo¬ 
rated. its customers, the U.S. Depart¬ 
ment of Commerce, the U.S. Interna¬ 
tional Trade Commission, industry an¬ 
alysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of Section 222 of the Act 
must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
not been met: 

That increases of imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or appropriate subdivi¬ 
sion have contributed importantly to the 
separations, or throat thereof, and to the 
absolute decline in sales or production. 

The majority of production at the 
Akron plant consists of front end load¬ 
ers (wheel type), and backhoes. Im¬ 
ports of all front end loaders (wheel 
type) increased in quantity in the first 
nine months of 1978 to 2247 units 
from 1359 units for the first nine 
months of 1977. The ratio of imports 
of front end loaders to U.S. production 
has been less than 8.0 percent since 
1973. 

Imports of backhoes decreased in 
the first nine months of 1978 to 577 
units from 665 in the first nine 
months of 1977. The ratio of imports 
of backhoes to U.S. production for the 
first nine months of 1978 was 2.7 per¬ 
cent compared to 3.3 percent for the 
first nine months of 1977. 

Forklifts account for a small portion 
of production at the Akron plant, rep¬ 
resenting less than 15 percent of pro¬ 
duction. The company offers two 
models, both of which are designed for 
use outside on rough terrain. Sales of 
forklifts produced at Akron increased 
in 1978 compared to 1977. Because 
fork lifts are a marginal product both 
at the Akron plant and within the 
company, Massey Ferguson has decid¬ 
ed to discontinue production of them 
within the company as part of a re¬ 
trenchment in some product lines. It 
will continue to sell forklifts but these 
will be produced by another domestic 
manufacturer. 

The Department conducted a survey 
of customers of the Akron plant. None 
of these purchased imported machin¬ 
ery like or directly competitive with 
that produced by the Akron plant. All 


of those responding indicated that im¬ 
ports of industrial use machinery were 
not having a significant impact in the 
market. Their comments coincide with 
the relatively low ratios of imports to 
production for the majority of prod¬ 
ucts produced at the Akron plant. 

Massey Ferguson has announced it 
will close the Akron plant in the first 
half of 1979. This is part of a world 
wide retrenchment and consolidation 
within the corporation. In addition to 
the Akron plant, it will be closing 
plants located outside the United 
States. The company does not intend 
to transfer production of any of the 
major product lines produced at Akron 
to plants overseas. A small portion of 
parts being produced at Akron will be 
transferred outside of the United 
States. These parts are an insignifi¬ 
cant amount of the total production at 
the Akron plant. 

Conclusion 

After careful review. I determine 
that all workers of the Akron, Ohio 
plant of Massey Ferguson, Incorporat¬ 
ed are denied eligibility to apply for 
adjustment assistance under Title II, 
Chapter 2 of the Trade Act of 1974. 

Signed at Washington. D.C. this 
22nd day of March 1979. 

James F. Taylor, 
Director, Office of Management, 
Administration and Planning. 

[FR Doc. 79-9799 Filed 3-29-79: 8:45 am) 
BILLING CODE 4510-28-M 


[4510-28-M] 

[TA-W-47403 

PORTEC, INC. BELTING PRODUCTS DIVISION, 
PADUCAH, KY. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with Section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-4740: investigation regarding 
certification of eligibility to apply for 
w r orker adjustment assistance as pre¬ 
scribed in Section 222 of the Act. 

The investigation was initiated on 
January 24, 1979 in response to a 
worker petition received on January 
19, 1979 which w r as filed by the Inter¬ 
national Association of Machinists and 
Aerospace Workers on behalf of work¬ 
ers and former workers producing 
PVC, cotton and corrugated conveyor 
belting at the Belting Products Divi¬ 
sion of Portec, Inc., Paducah, Ken¬ 
tucky. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on Jan¬ 
uary 30, 1979 (44 FR 5952). No public 
hearing was requested and none W’as 
held. 
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The determination was based upon 
information obtained principally from 
officials of Portec, Inc., its customers, 
the U.S. Department of Commerce, 
the U.S. International Trade Commis¬ 
sion. industry analysts and Depart¬ 
ment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of Section 222 of the Act 
must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
not been met: 

that Increases of imports of articles like or 
directly competitive with articles produced 
by the firm or appropriate subdivision have 
contributed Importantly to the separations, 
or threat thereof, and to the absolute de¬ 
cline in sales or production. 

A survey conducted by the Depart¬ 
ment revealed that all but one of the 
surveyed customers who decreased 
purchases of conveyor belting from 
Portec, Inc. in 1978 from 1977 did not 
increase purchases of imported con¬ 
veyor belting during the same period. 
The customer who did increase pur¬ 
chases of imported belting represented 
an insignificant portion of Portec's 
sales in 1978. 

Conclusion 

After careful review, I determine 
that all workers of the Belting Prod¬ 
ucts Division of Portec. Inc., Paducah. 
Kentucky are denied eligibility to 
apply for adjustment assistance under 
Title II, Chapter 2 of the Trade Act of 
1974. 

Signed at Washington, D.C. this 
23rd day of March 1979. 

Harry J. Gilman, 
Supervisory International 

Economist, Office of Foreign 
Economic Research. 

CFR Doc. 79-9800 Filed 3-29-79 8:45 am] 


[4510-28-M] 

[TA-W-4763] 

SPENCER KNITTING MILLS, BROOKLYN, N.Y. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with Section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-4763: investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in Section 222 of the Act. 

The investigation was initiated on 
January 29, 1979 in response to a 
worker petition received on January 
19, 1979 which was filed on behalf of 
workers formerly producing sweaters 
at Spencer Knitting Mills in Brooklyn, 
New York. The investigation revealed 


NOTICES 

that the plant produced only men’s 
knitted shirts. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
February 6. 1979 (44 FR 7249). No 
public hearing was requested and none 
was held. 

The determination was based upon 
information obtained principally from 
officials of Spencer Knitting Mills, its 
manufacturer, the U.S. Department of 
Commerce, the U.S. International 
Trade Commission, industry analysts 
and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of Section 222 of the Act 
must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
not been met: 

That increases of imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or appropriate subdivi¬ 
sion have contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 

Spencer Knitting Mills was engaged 
in contract work solely for one manu¬ 
facturer during the period under in¬ 
vestigation. A Departmental survey re¬ 
vealed that this manufacturer did not 
employ any foreign contractors, nor 
did the manufacturer import men’s 
knitted shirts from July 1976 through 
December 1978. Furthermore, the 
manufacturer was experiencing in¬ 
creasing sales and was increasing its 
use of other domestic contractors 
during this time period. 

Conclusion 

After careful review, I determine 
that all workers of Spencer Knitting 
Mills, Brooklyn, New York are denied 
eligibility to apply for adjustment as¬ 
sistance under Title II, Chapter 2 of 
the Trade Act of 1974. 

Signed at Washington, D.C. this 
22nd day of March 1979. 

Harry J. Gilman. 

Supervisory International Econ¬ 
omist, Office of Foreign Eco¬ 
nomic Research. 

[FR Doc. 79-9801 Filed 3-29-79; 8:45 am] 


[4510-28-M] 

Offica of the Secretory 

[TA-W-4799] 

SUNSHINE KIDDIE KNITWEAR CO., INC., NEW 
YORK, N.Y. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with Section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 


TA-W-4799; investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in Section 222 of the Act. 

The investigation w r as initiated on 
February 9. 1979 in response to a 
worker petition received on February 
5, 1979 which was filed by the Inti¬ 
mate Apparel Workers’ Union of the 
International Ladies’ Garment Work¬ 
ers Union on behalf of workers and 
former workers producing infants’ and 
toddlers' knit playwear and swimwear 
at Sunshine Kiddie Knitwear Compa¬ 
ny, Incorporated, New York, New 
York. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
February 23. 1979 (44 FR 10800). No 
public hearing w r as requested and none 
was held. 

The determination was based upon 
information obtained principally from 
officials of Sunshine Kiddie Knitwear 
Company, Incorporated, its customers, 
the National Cotton Council of Amer¬ 
ica, the U.S. Department of Com¬ 
merce. the U.S. International Trade 
Commission, industry analysts and De¬ 
partment files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of Section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

U.S. imports of infants’ and toddlers’ 
knit suits increased from 503 thousand 
dozen in 1975 to 985 thousand dozen in 
1976. Imports declined to 666 thou¬ 
sand dozen in 1977 and then increased 
to 877 thousand dozen in 1978. 

U.S. imports of children’s and tod¬ 
dlers’ knit swimsuits, playsuits, sun- 
suits, washsuits and similar apparel in¬ 
creased from 175 thousand dozen in 
1975 to 245 thousand dozen in 1976. 
Imports declined slightly in 1977 to 
232 thousand dozen and then in¬ 
creased to 249 thousand dozen in 1978. 

A Departmental survey of customers 
of Sunshine Kiddie Knitwear Compa¬ 
ny. Incorporated revealed that from 
1977 to 1978 customers, representing a 
substantial portion of Sunshine Kid¬ 
die’s sales, decreased purchases from 
Sunshine Kiddie and increased pur¬ 
chases of imported infants’ and tod¬ 
dlers’ playwear and swimwear. The 
customers surveyed indicated that 
they are increasingly using imports to 
satisfy their demand for infants' and 
toddlers’ playwear and swimwear. 

All workers employed by Sunshine 
Kiddie Knitwear Company, Incorpo¬ 
rated were terminated in February 
1979 when the company permanently 
closed. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
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that increases of imports of articles 
like or directly competitive with in¬ 
fants’ and toddlers* knit playwear and 
swimwear produced at Sunshine 
Kiddie Knitwear Company, Incorpo¬ 
rated. New York, New York contribut¬ 
ed importantly to the decline in sales 
of production and to the total or par¬ 
tial separation of workers of that firm. 
In accordance with the provisions of 
the Act. I make the following certifica¬ 
tion: 

Ail workers of Sunshine Kiddie Knitw r ear 
Company. Incorporated. New York. New 
York w ho became totally or partially sepa¬ 
rated from employment on or after January 
29, 1978 and before March 1, 1979 are eligi¬ 
ble to apply for adjustment assistance under 
Title II. Chapter 2 of the Trade Act of 1974. 

Signed at Washington, D.C. this 
22nd day of March 1979. 

Harpy J. Gilman, 
Supervisory International 

Economist, Office of Foreign 
Economic Research. 

[FR Doc. 79-9802 Filed 3-29-79; 8:45 am] 


14510-28-M] 

[TA-W-4512] 

10 X MANUFACTURING CO., PLEASANTVILLE, 
IOWA 

[TA-W-4512A] 

ALPINE DESIGNS, INC, CHEYENNE, WYO. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with Section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-4512 and TA-W-4512A: investi¬ 
gation regarding certification of eligi¬ 
bility to apply for worker adjustment 
assistance as prescribed in Section 222 
of the Act. 

The investigation was initiated on 
December 12. 1978 in response to a 
worker petition received on December 
4. 1978 which was filed on behalf of 
workers and former workers producing 
ladies' and men’s ski wear at 10-X 
Manufacturing Company, Pleasant- 
ville. Iowa, a subsidiary of Alpine De¬ 
signs. Ine. The investigation revealed 
that 10-X Manufacturing Company 
produces men’s down-filled outerwear. 
The investigation was expanded to in¬ 
clude Alpine Designs. Incorporated. 
Cheyenne, Wyoming. 

The Notice of Investigation indicat¬ 
ed that the petition was filed by the 
International Ladies’ Garment Work¬ 
ers Union. Investigation revealed that 
the petition was filed by the Amalga¬ 
mated Clothing and Textile Workers 
Union. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on De¬ 
cember 19. 1978 (43 FR 59180-59181). 


No public hearing was requested and 
none was held. 

The determination was based upon 
information obtained principally from 
officials of 10-X Manufacturing Com¬ 
pany, Alpine Designs. Inc., customers 
of 10-X Manufacturing Co., the U.S. 
Department of Commerce, the UJS. In¬ 
ternational Trade Commission, indus¬ 
try analysts and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of Section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

U.S. imports of feather products, in¬ 
cluding down-filled jackets, increased 
absolutely from 1976 to 1977 and from 
1977 to 1978. 

In 1977, Alpine Designs began im¬ 
porting fiber-filled outerwear similar 
to outerwear produced at the Pleas- 
antville and Cheyenne plants. While 
production of outerwear by both 
plants declined in 1977 and 1978, com¬ 
pany imports of outerwear increased 
absolutely and relative to total outer¬ 
wear sales by Alpine Designs. Inc. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation. I conclude 
that increases of imports of articles 
like or directly competitive with men’s 
and women’s down-filled outerwear 
produced at 10-X Manufacturing 
Company. Pleasantville. Iowa and 
Alpine Designs. Incorporated, Chey¬ 
enne, Wyoming contributed impor¬ 
tantly to the decline in sales or pro¬ 
duction and to the total or partial sep¬ 
aration of workers of those firms. In 
accordance with the provisions of the 
Act, I make the following certification: 

All workers of 10-X Manufacturing Compa¬ 
ny. Pleasantville. Iowa and Alpine De¬ 
signs. Incorported, Cheyenne, Wyoming 
who became totally or partially separated 
from employment on or after November 6, 
1977 are eligible to apply for adjustment 
assistance under Title II. Chapter 2 of the 
Trade Act of 1974. 

Signed at Washington, D.C.this 
March 22, 1979. 

James F. Taylor, 
Director, Ojjice of Management, 
Administration and Planning. 
CFR Doc. 79-9806 Filed 3-29-79; 8:45 am] 


[4510-28-M] 

[TA-W-4780] 

U.S. STEEL CORF. NEW ORLEANS DISTRICT 
SALES OFFICE, NEW ORLEANS, LA. 

Negative Determination Regarding Eligibility 
To Apply for Worker Adjustment Assistance 

In accordance with Section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 


TA-W-4780: investigation regarding 
certification of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in Section 222 of the Act. 

The investigation was initiated on 
February 1, 1979 in response to a 
worker petition received on January 
30, 1979 which w r as filed on behalf of 
workers and former workers at the 
New Orleans District Sales Office of 
U.S. Steel Corporation. New Orleans. 
Louisiana. The investigation revealed 
that there are two separate oper¬ 
ations: (1) sales and (2) customer serv¬ 
ice. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
February 9. 1979 (44 FR 8381). No 
public hearing w r as requested and none 
was held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of U.S. Steel 
Corporation, and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of Section 222 of the Act 
must be met. With respect to employ¬ 
ees engaged in sales operations, with¬ 
out regard to whether any of the 
other criteria have been met, the fol¬ 
lowing criterion has not been met: 

That a significant number or proportion 
of the workers in the worker’s firm, or an 
appropriate subdivision thereof, have 
become totally or partially separated, or are 
threatened to become totally or partially 
separated. 

There have been no layoffs of sales 
personnel from the Houston office 
from January 1977 through February 
1979. and hours worked have remained 
constant. The company currently lias 
no plans to reduce the number of sales 
personnel at the New Orleans office. 

With respect to employees engaged 
in customer service operations, with¬ 
out regard to whether any of the 
other criteria have been met, the fol¬ 
lowing criterion has not been met: 

That increases of imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or appropriate subdivi¬ 
sion have contributed importantly to the 
separations, or threat thereof, and to the 
absolute decline in sales or production. 

All of the customer service oper¬ 
ations performed at the New Orleans 
office will be transferred in May 1979 
to a company office in Houston, 
Texas. The transfer will allow' the 
company to take advantage of a new 
computer system in the Houston office 
which would provide more efficient 
customer service. All the employees at 
the New Orleans office were offered 
transfers to Houston. Those employ¬ 
ees refusing the offer will be terminat¬ 
ed. 
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Conclusion 

After careful review, I determine 
that all workers of the New Orleans 
District Sales Office of U.S. Steel Cor¬ 
poration. New Orleans, Louisiana are 
denied eligibility to apply for adjust¬ 
ment assistance under Title II, Chap¬ 
ter 2 of the Trade Act of 1974. 

Signed at Washington, D.C., this 
26th day of March 1979. 

James P. Taylor, 
Director , Office of Management, 
Administration and Planning. 

[FR Doc. 79-9804 Filed 3-29-79; 8:45 ami 


[4510-28-M] 

[TA-W-4731] 

U.V. INDUSTRIES, INC., BAYARD OPERATIONS, 
FIERRO, N. MEX. 

Negative Determination Regarding Eligibility 

To Apply for Worker Adjustment Assistance 

In accordance with Section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-4731: investigation regarding 
certfication of eligibility to apply for 
worker adjustment assistance as pre¬ 
scribed in Section 222 of the Act. 

The investigation was initiated on 
January 22, 1979 in response to a 
worker petition received on January 
17, 1979 which was filed by the United 
Steelworkers of America on behalf of 
workers and former workers producing 
copper ore and copper concentrates at 
U.V. Industries. Inc., Fierro Oper¬ 
ations, Bayard, New Mexico. 

The investigation revealed that the 
correct name of the mines is Bayard 
Operations, Fierro, New Mexico. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on Jan¬ 
uary 30, 1979 (44 FR 5953). No public 
hearing was requested and none was 
held. 

The information upon which the de¬ 
termination was made was obtained 
principally from officials of U.V. In¬ 
dustries, Inc., the U.S. Department of 
Commerce, the U.S. Department of 
the Interior, the American Bureau of 
Metal Statistics, the U.S. Internation¬ 
al Trade Commission, industry ana¬ 
lysts, and Department files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of Section 222 of the Act 
must be met. Without regard to 
whether any of the other criteria have 
been met, the following criterion has 
not been met: 

That increases of Imports of articles like 
or directly competitive with articles pro¬ 
duced by the firm or subdivision have con¬ 
tributed importantly to the total or partial 
separation, or threat thereof, and to the ab¬ 
solute decline in sales or production. 


The evidence developed during the 
Department’s investigation revealed 
that declines in production at U.V. In¬ 
dustries, Inc., Bayard Operations from 
April 1978 through March 1979 were 
due to a strike at the mines which 
began on April 1, 1978 and continued 
until January 11, 1979. No layoffs or 
significant reduction in hours worked 
occurred in the twelve months prior to 
the April 1, 1978 strike. The mines and 
mills were running at full production 
levels prior to the strike. The decline 
in employment in the first quarter of 
1978 was due to attrition. 

Subsequent to the cessation of the 
strike, workers were placed on layoff 
status in order for the company to per¬ 
form repair operations necessary be¬ 
cause of the deterioration of the mines 
during the strike period. Workers are 
being recalled as repairs are complet¬ 
ed. 

Conclusion 

After careful review, I determine 
that all workers of U.V. Industries, 
Inc., Bayard Operations, Fierro, New 
Mexico are denied eligibility to apply 
for adjustment assistance under Title 
II, Chapter 2 of the Trade Act of 1974. 

Signed at Washington, D.C. this 
22nd day of March 1979. 

James F. Taylor, 
Director , Office of Management, 
Administration and Planning. 

CFR Doc. 79-9803 Filed 3-29-79; 8:45 am] 


[4510-28-M] 

[TA-W-4810-4811] 

WAR COAL CO., CUFFTOP, W. VA. 

Certification Regarding Eligibility To Apply for 
Worker Adjustment Assistance 

In accordance with Section 223 of 
the Trade Act of 1974 the Department 
of Labor herein presents the results of 
TA-W-4810-4811: investigation regard¬ 
ing certification of eligibility to apply 
for worker adjustment assistance as 
prescribed in Section 222 of the Act. 

The investigation was initiated on 
February 12, 1979 in response to a 
worker petition received on February 
6, 1979 which was filed by the United 
Mine Workers of America, District 29 
on behalf of workers and former work¬ 
ers mining low-volatile metallurgical 
coal at Mine No. 1 and Mine No. 2 of 
the W <& R Coal Company, Clifftop, 
West Virginia. 

The Notice of Investigation was pub¬ 
lished in the Federal Register on 
February 23, 1979 (44 FR 10799). No 
public hearing was requested and none 
was held. 

The determination was based upon 
information obtained principally from 
officials of W & R Coal Company, its 
customers, American Iron and Steel 


Institute, the U.S. Departments of 
Energy, Interior and Commerce, the 
U.S. International Trade Commission, 
industry analysts and Department 
files. 

In order to make an affirmative de¬ 
termination and issue a certification of 
eligibility to apply for adjustment as¬ 
sistance each of the group eligibility 
requirements of Section 222 of the Act 
must be met. It is concluded that all of 
the requirements have been met. 

While U.S. imports of metallurgical 
coal have been negligible, U.S. imports 
of coke increased from 1,311 thousand 
tons in 1976 to 1,829 thousand tons in 
1977 and increased from 1,057 thou¬ 
sand tons in the first nine months of 
1977 to 4,123 thousand tons in the 
first nine months of 1978. 

The ratio of imports to domestic 
production for coke increased from 2.2 
percent in 1976 to 3.4 percent in 1977 
and increased from 2.6 percent in the 
first nine months of 1977 to 11.5 per¬ 
cent for the first nine months of 1978. 

Coke is metallurgical coal at a later 
stage of processing. Since a domestic 
article may be “directly competitive 
with” an imported art icle at a later 
stage of processing (29 CFR 90.2), im¬ 
ports of coke can be considered in de¬ 
termining import injury to workers 
producing metallurgical coal. 

As a contract mining operation, W & 
R Coal Company sells all coal to one 
firm. A Labor Department survey of 
the customers of that firm revealed 
that some major customers signifi¬ 
cantly decreased purchases of metal¬ 
lurgical coal from that firm and in¬ 
creased purchases of imported coke 
from 1977 to 1978. 

Conclusion 

After careful review of the facts ob¬ 
tained in the investigation, I conclude 
that increases of imports of articles 
like or directly competitive with metal¬ 
lurgical coal mined at Mine No. 1 and 
Mine No. 2 of the W & R Coal Compa¬ 
ny, Clifftop, West Virginia contributed 
importantly to the decline in sales or 
production and to the total or partial 
separation of workers of that firm. In 
accordance with the provisions of the 
Act, I make the following certification: 

All workers of Mine No. I and Mine No. 2 
of the W & R Coal Company, Clifftop, West 
Virginia who became totally or partially 
separated from employment on or after 
June 1, 1978 are eligible to apply for adjust¬ 
ment assistance under Title II. Chapter 2 of 
the Trade Act of 1974. 

Signed at Washington. D.C. this 
22nd day of March 1979. 

James F. Taylor, 
Director, Office of Management, 
Administration and Planning. 

(FR Doc. 79-9805 Filed 3-29-79; 8:45 am] 
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[4510-28-M] 

WORKER ADJUSTMENT ASSISTANCE 

Investigations Regarding Certifications of 
Eligibility To Apply 

Petitions have been filed with the 
Secretary of Labor under Section 
221(a) of the Trade Act of 1974 (“the 
Act”) and are identified in the Appen¬ 
dix to this notice. Upon receipt of 
these petitions, the Director of the 
Office of Trade Adjustment Assist¬ 
ance. Bureau of International Labor 
Affairs, has instituted investigations 
pursuant to Section 221(a) of the Act 
and 29 CFR 90.12. 

The purpose of each of the investi¬ 
gations is to determine whether abso¬ 
lute or relative increases of imports of 
articles like or directly competitive 
with articles produced by the workers' 
firm or an appropriate subdivision 
thereof have contributed importantly 


NOTICES 

to an absolute decline in sales or pro¬ 
duction, or both, of such firm or subdi¬ 
vision and to the actual or threatened 
total or partial separation of a signifi¬ 
cant number or proportion of the 
workers of such firm or subdivision. 

Petitioners meeting these eligibility 
requirements will be certified as eligi¬ 
ble to apply for adjustment assistance 
under Title II. Chapter 2, of the Act in 
accordance with the provisions of Sub¬ 
part B of 29 CFR Part 90. The investi¬ 
gations will further relate, as appro¬ 
priate, to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioners or any other persons showing a 
substantial interest in the subject 
matter of the investigations may re¬ 
quest a public hearing, provided such 
request is filed in writing with the Di¬ 
rector, Office of Trade Adjustment As- 

Appendix 
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sistance, at the address shown below, 
not later than April 9, 1979. 

Interested persons are invited to 
submit written comments regarding 
the subject matter of the investiga¬ 
tions to the Director, Office of Trade 
Adjustment Assistance, at the address 
shown below, not later than April 9, 
1979. 

The petitions filed in this case are 
available for inspection at the Office 
of the Director, Office of Trade Ad¬ 
justment Assistance, Bureau of Inter¬ 
national Labor Affairs. U.S. Depart¬ 
ment of Labor, 200 Constitution 
Avenue, N.W.. Washington. D.C. 
20210 . 

Signed at Washington. D.C. this 21st 
day of March 1979. 


Marvin M. Fooks, 
Director, Office of 
Trade Adjustment Assistance. 


Petitioner Union/workers or Location Date 

former workers of— received 


A.D. Management. Inc. (workers... Brooklyn. N.Y ... 3/16/79 

American Crystal Sugar Company. Clarksburg. Calif. 3/15/79 

Clarksburg Plant (United Sugar 
Workers of Amer.-Distillery Recti¬ 
fying. Wine Sc Allied Int'l Union). 

Amstar Corp.. Spreckels Sugar Dlv. Manteca. Calif.... 3/15/79 

(United Sugar Workers of Amer.— 

Distillery Rectifying. Wine. Sc 
Allied Workers Int’l Union). 

Aurora Products (workers).... Secaucas. N.J. 3/16/79 

Broderick Sc Bascom Rope Co. (AM Sc Seattle, Wash. 3/19/79 

AW). 

Chafin Coal Company. Chafin #2A Logan. W. Va.. 3/19/79 

Mine (U.M.W.A.). 

Chafin Coal Company. Chafin #4 Logan. W. Va... 3/19/79 

Mine (U.M.W.AJ, 

Chafin Coal Company. Chafin #5 Logan. W. Va.. 3/19/79 

Mine (U.M.W.A.). 

Chafin Coal Company, Chafin #6 Logan. W. Va.. 3/19/79 

Mine (U.M.W.A.). 

Chafin Coal Company. Chafin #7 Logan. W. Va___ 3/19/79 

Mine (U.M.W.A.). 

Chafin Coal Company. Chafin #10 Logan. W. Va.... 3/19/79 

Mine (U.M.W.A.). 

Chafin Coal Company. Chafin Prepa- Logan. W. Va.. 3/19/79 

ration Plant (U.M.W.A.). 

Cobblers, Inc., Jersey Shore Div. Jersey Shore. Pa.. 3/19/79 

(workers). 

Forest Hills Sportswear (ACTWU). Lawrenceburg. Tenn... 3/19/79 

GAP Corporation (workers).. Charlotte. N.C . 3/19/79 

Holly Sugar Co.. Tracy. Calif. Plants Tracy. Calif. 3/15/79 

(workers) (United Sugar Workers of 
Amer.—Distillery. Rectifying. Wine 
Ac Allied Workers Int'l Union). 

Holly Sugar Co.. Hamilton City. Calif. Hamilton City, Calif.. 3/15/79 

Plant (United Sugar Workers of 
Amer.—Distillery. Rectifying. Wine 
Sc Allied Workers Int’l Union). 

Mac Kamp Embroiderers. Inc. (work- West New York, N.J. 3/16/79 

ers). 

South River Coat Company (workers) South River, N.J. 3/19/79 


Date of Petition Articles produced 

petition No. 


3/6/79 TA-W-5,004 Women’s evening wear. 

3/13/79 TA-W-5.005 Sugar, sugar beet pulp and molasses. 


3/13/79 TA-W-5.006 Refined beet sugar also beet pulp for cattle 

feed. 

3/7/79 TA-W-5.007 Plastic toys—model knits (cars, ships, etc.). 
3/20/79 TA-W-5.008 Wire rope. 

3/15/79 TA-W-5,009 Mining of coal. 

3/15/79 TA-W-5.010 Mining of coal. 

3/15/79 TA-W-5,011 Mining of coal. 

3/15/79 TA-W-5.012 Mining of coal. 

3/15/79 TA-W-5.013 Mining of coal. 

3/15/79 TA-W-5,014 Mining of coal. 

3/15/79 TA-W-5.015 Cleaning of coal. 

3/15/79 TA-W-5.016 Women’s shoes, boots and sandals. 

3/14/79 TA-W-5.017 Men's suit trousers and men's slacks; also 

women's pants and skirts. 

3/16/79 TA-W-5.018 Dyestuffs for textile, paints, paper, etc. 

3/13/79 TA-W-5.019 Sugar. 


3/13/79 TA-W-5.020 Beet sugar. 

3/9/79 TA-W-5,021 Embroidery production. 

3/14/79 TA-W-5,022 Women’s Coats. 


CFR Doc. 79-9807 Filed 3-29-79; 8:45 am] 


[4510-28-M] 

WORKER ADJUSTMENT ASSISTANCE 

Investigations Regarding Certifications of 
Eligibility To Apply 

Petitions have been filed with the 
Secretary of Labor under Section 


221(a) of the Trade Act of 1974 (“the 
Act") and are identified in the Appen¬ 
dix to this notice. Upon receipt of 
these petitions, the Director of the 
Office of Trade Adjustment Assist¬ 
ance, Bureau of International Labor 
Affairs, has instituted investigations 
pursuant to Section 221(a) of the Act 
and 29 CFR 90.12. 


The purpose of each of the investi¬ 
gations is to determine whether abso¬ 
lute or relative increases of imports of 
articles like or directly competitive 
with articles produced by the workers' 
firm or an appropriate subdivision 
thereof have contributed importantly 
to an absolute decline in sales or pro¬ 
duction, or both, of such firm or subdi- 
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vision and to the actual or threatened 
total or partial separation of a signifi¬ 
cant number or proportion of the 
workers of such firm or subdivision. 

Petitioners meeting these eligibility 
requirements will be certified as eligi¬ 
ble to apply for adjustment assistance 
under Title II, Chapter 2, of the Act in 
accordance with the provisions of Sub¬ 
part B of 29 CFR Part 90. The investi¬ 
gations will further relate, as appro¬ 
priate, to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. 


Pursuant to 29 CFR 90.13, the peti¬ 
tioners or any other persons showing a 
substantial interest in the subject 
matter of the investigations may re¬ 
quest a public hearing, provided such 
request is filed in writing with the Di¬ 
rector, Office of Trade Adjustment As¬ 
sistance, at the address shown below, 
not later than April 9. 1979. 

Interested persons are invited to 
submit written comments regarding 
the subject matter of the investiga¬ 
tions to the Director, Office of Trade 
Adjustment Assistance, at the address 
shown below, not later than April 9, 
1979. 


The petitions filed in this case are 
available for inspection at the Office 
of the Director. Office of Trade Ad¬ 
justment Assistance, Bureau of Inter¬ 
national Labor Affairs. U.S. Depart¬ 
ment of Labor, 200 Constitution 
Avenue, N.W., Washington, D.C. 
20210 . 


Signed at Washington, D.C. this 
26th day of March 1979. 


Marvin M. Fooks, 
Director , Office of Trade 
Adjustment Assistance, 


Appendix 


Petitioner Union/workers or Location 

former workers of— 


Akron & Barberton Belt Railroad Co. Barberton. Ohio_ 

(United Transportation Union). 

Convy Shoe Supply Company (Foot- Cuba, 
wear Div., Retail Clerks Int'l Union). 

Eaton Corporation, Molded Products Akron, Ohio ..._. 

Div. (URW). 

Malcolm Clothing Corp. (ILGWU). Passaic. N.J. 

N.L. Industries. Inc.. Industrial Charleston. W. Va. 
Chemicals Division (USWA). 

Roosevelt Mills (workers)_............ Vernon. Conn. 

Wellfleet of New Jersey. Inc. Roselle. NJ . 

(ILGWU). 


Date 

Date of 

Petition 

Articles produced 

received 

peUtlon 

No. 

3/20/79 

3/15/79 

TA-W-5.036 Transports materials In and out of Firestone 

3/26/79 



Tire & Rubber Co. and transports the fin¬ 
ished product to the customers. 

3/19/79 

TA-W-5.037 

Shoe supplies: heels, pads box toes. etc. 

3/15/79 

3/12/79 

TA-W-5.038 

Industrial rubber elements for airflex clutches. 

3/23/79 

3/19/79 

TA-W-5.039 

Women’s sportswear. 

3/22/79 

3/8/79 

TA-W-5.040 

Lead oxide. 

3/23/79 

3/14/79 

TA-W-5.041 

Women’s and men’s sweaters. 

3/22/79 

3/16/79 

TA-W-5.042 

Ladles* knitted suits, dresses and pants. 


CFR Doc. 79-9808 Filed 3-29-79; 8:45 am] . 


[4510-28-M] 

WORKER ADJUSTMENT ASSISTANCE 

Investigations Regarding Certifications of 
Eligibility To Apply 

Petitions have been filed with the 
Secretary of Labor under Section 
221(a) of the Trade Act of 1974 (“the 
Act") and are identified in the Appen¬ 
dix to this notice. Upon receipt of 
these petitions, the Director of the 
Office of Trade Adjustment Assist¬ 
ance, Bureau of International Labor 
Affairs, has instituted investigations 
pursuant to Section 221(a) of the Act 
and 29 CFR 90.12. 

The purpose of each of the investi¬ 
gations is to determine whether abso¬ 
lute or relative increases of imports of 
articles like or directly competitive 
with articles produced by the workers’ 
firm or an appropriate subdivision 
thereof have contributed importantly 


to an absolute decline in sales or pro¬ 
duction, or both, of such firm or subdi¬ 
vision and to the actual or threatened 
total or partial separation of a signifi¬ 
cant number or proportion of the 
workers of such firm or subdivision. 

Petitioners meeting these eligibility 
requirements will be certified as eligi¬ 
ble to apply for adjustment assistance 
under Title II, Chapter 2, of the Act in 
accordance with the provisions of Sub¬ 
part B of 29 CFR Part 90. The investi¬ 
gations will further relate, as appro¬ 
priate, to the determination of the 
date on which total or partial separa¬ 
tions began or threatened to begin and 
the subdivision of the firm involved. 

Pursuant to 29 CFR 90.13, the peti¬ 
tioners or any other persons showing a 
substantial interest in the subject 
matter of the investigations may re¬ 
quest a public hearing, provided such 
request is filed in writing with the Di¬ 
rector, Office of Trade Adjustment As¬ 


sistance, at the address shown below, 
not later than April 9, 1979. 

Interested persons are invited to 
submit written comments regarding 
the subject matter of the investiga¬ 
tions to the Director, Office of Trade 
Adjustment Assistance, at the address 
shown below, not later than April 9. 
1979. 

The petitions filed in this case are 
available for inspection at the Office 
of the Director, Office of Trade Ad¬ 
justment Assistance, Bureau of Inter¬ 
national Labor Affairs, U.S. Depart¬ 
ment of Labor, 200 Constitution 
Avenue, N.W., Washington, D.C. 
20210. 

Signed at Washington, D.C. this 
23rd day of March 1979. 

Marvin M. Fooks, 
Director , Office of 
Trade Adjustment Assistance, 
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Appendix 


Petitioner Union/workers or former Location 

workers of— 


Date Date of petition Petition Articles produced 

received No. 


American Shear Knife Company 
(USWA). 

Amstar Corp.. Spreckels Sugar Div. 
(United Sugar Workers of Amer.— 
Distillery. Rectifying, Wine Sc 
Allied Workers Int’l Union). 

Michael Berkowitz Company, Inc. 

Plant #1 (ACTWU). 

Michael Berkowitz Company. Inc. 
Plant #1 (ACTWU). 

Forever Yours. Inc. (ILGWU). 

Hunt Manufacturing Co., Bienfang 
Paper Div. (company). 

J. Stevens Foundations. Inc.. 
(ILGWU). 

Mutual Manufacturing Company 
(company). 

North American Dehydrating Corp. 
(workers). 

Rockwell International Corp., Admi¬ 
ral Group, (company). 

Rockwell Internatlnal Corp., Admiral 
Group (company). 

Roto Print Corp.. (workers). 

The Arrow Co.. Div. of Cluett Pea¬ 
body Sc Co. Inc. (ACTWU). 


Homestead. Pa .. 

Woodland. Calif .. 

Uniontown. Pa . . 

Union town. Pa. 

Brooklyn. N.Y . 

Edison. N.J. .. 

Brooklyn, N.Y. 

Lawrence. Mass ...... 

Rocky Ford. Colo.... 

Harvard, Ill .. 

Chicago. Ill. 

Occum, Conn__ 

Eveleth, Minn. 


3/22/79 

3/19/79 

TA-W-5,023 Cutting tools for Industrial purposes. 

3/15/79 

3/13/79 

TA-W-5.024 Beet sugar, also beet pulp, brown sugar, pow¬ 
dered sugar and granulated sugar. 

3/20/79 

3/14/79 

TA-W-5.025 Women's and men's sleepwear and lounge 
wear. 

3/20/79 

3/14/79 

TA-W-5.026 Press, pack, stock and ship O.R. gowns, ladies' 
and men's sleepw'ear and lounge wear. 

3/19/79 

3/12/79 

TA-W-5.027 Brassieres. 

3/20/79 

3/14/79 

TA-W-5.028 Converters of raw stock into reams, pads, for 

3/19/79 

* 

art and engineering trade. 

3/12/79 

TA-W-5.029 Brassieres. 

3/20/79 

3/14/79 

TA-W-5.030 Men's and boys' cloth and leather coats. 

3/20/79 

3/12/79 

TA-W-5,031 Dehydrated sugar beet pulp and dehydrated al¬ 
falfa pellets. 

3/21/79 

3/16/79 

TA-W-5.032 Monochrome and color television sets. 

3/21/79 

3/16/79 

TA-W-5.033 Designing of monchrome and color television 
sets. 

3/19/79 

3/7/79 

TA-W-5.034 Drapery material. 

3/16/79 

3/8/79 

TA-W-5,035 Men's underwear. 

-9809 Filed 3-29-79: 8:45 am] 


[4510-26-M] 

DEPARTMENT OF LABOR 

Occupational Safety and Health Administration 

[V-78-8] 

YOUNGSTOWN SHEET AND TUBE CO. 
Withdrawal of Variance Application 

AGENCY: Occupational Safety and 
Health Administration, Department of 
Labor. 

ACTIONS: Notice to withdraw vari¬ 
ance application. 

SUMMARY: On October 31, 1978, a 
notice was published in the Federal 
Register (43 FR 211) announcing the 
application of Youngstown Sheet and 
Tube for a variance from the standard 
prescribed in 29 CFR 1910.179 (h)( 1) 
concerning the prohibition for loading 
a crane beyond its rated load. 

In a letter dated March 8. 1979, 
Youngstown Sheet and Tube Compa¬ 
ny stated that this application for 
variance is no longer necessary and, 
therefore, have requested that their 
application for variance be withdrawn. 

In light of the above, no further 
action will be taken on this request for 
a variance. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. James Concannon, Director, 
Office of Variance Determination, 
Occupational Safety and Health Ad¬ 


ministration, U.S. Department of 
Labor, Third Street and Constitu¬ 
tion Avenue. N.W., Room N-3656. 
Washington, D.C. 20210, Telephone : 
(202)523-7193. 

Signed at Washington. D.C., this 
27th day of March. 1979. 

Eula Bingham. 
Assistant Secretary of Labor. 
[FR Doc. 79-9787 Filed 3-29-79: 8:45 am] 


[ 1505-01-M] 

Pension and Welfare Benefit Programs 

[Prohibited Transaction Exemption 79-9] 

TEMPORARY CLASS EXEMPTION TO PERMIT 
PLANS TO PURCHASE CUSTOMER NOTES 
FROM EMPLOYERS MAINTAINING PLANS 

Correction 

In FR Doc. 79-8617, appearing at 
page 17819 in the issue of Friday, 
March 23, 1979 the headings should 
appear as above. 


[6820-35-M] 

LEGAL SERVICES CORPORATION 

Grants and Contracts 

March 23, 1979. 

The Legal Services Corporation was 
established pursuant to the Legal 


Services Corporation Act of 1974, Pub. 
L. 93-355 88 Stat. 378, 42 U.S.C. 2996- 
29961, as amended. Pub. L. 95-2-2 (De¬ 
cember 28, 1977). Section 1007(f) pro¬ 
vides: “At least 30 days prior to the ap¬ 
proval of any grant application or 
prior to entering into a contract of 
prior to the initiation of any other 
project, the Corporation shall an¬ 
nounce publicly . . . such grant, con¬ 
tract or project.” 

The Legal Services Corporation 
hereby announces publicly that it is 
considering the grant applications sub¬ 
mitted by: 

1. Capital Area Legal Services in 
Baton Rouge, Louisiana to serve East 
Feliciana and West Feliciana Parishes. 

2. Caddo-Bossier Legal Aid Society 
in Shreveport, Louisiana to serve Web¬ 
ster Parish. 

3. Central Louisiana Legal Services, 
Inc., in Alexandria, Louisiana to serve 
Avoyelles and Rapides Parishes. 

4. Southeast Louisiana Legal Serv¬ 
ices in Hammond, Louisiana to serve 
Livingston, St. Helena and Tangipa¬ 
hoa Parishes. 

5. Southwest Louisiana Legal Serv¬ 
ices Society in Lake Charles. Louisiana 
to serve Beauregard Parish. 

Interested persons are hereby invit¬ 
ed to submit written comments or rec¬ 
ommendations concerning the above 
applications to the Regional Office of 
the Legal Services Corporation at: 
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Legal Services Corporation. Atlanta Region¬ 
al Office, 615 Peachtree Street, N.E., 9th 
Floor, Atlanta, GA 30308. 

Thomas Ehrlich, 
President 

[FR Doc. 79-9826 Filed 3-29-79; 8:45 am] 


[6820-35-M] 

GRANTS AND CONTRACTS 

The Legal Services Corporation was 
established pursuant to the Legal 
Services Corporation Act of 1974, Pub. 
L. 93-355 88 Stat. 378, 42 U.S.C. 2996- 
2996/, as amended. Pub. L. 95-222 (De¬ 
cember 28, 1977). Section 1007(f) pro¬ 
vides: “At least 30 days prior to the ap¬ 
proval of any grant application or 
prior to entering into a contract or 
prior to the initiation of any other 
project, the Corporation shall an¬ 
nounce publicly . . . such grant, con¬ 
tract or protest.” 

The Legal Services Corporation 
hereby announces publicly that it is 
considering the grant application sub¬ 
mitted by: Utah Legal Services in Salt 
Lake City, Utah to serve the migrant 
population in the State of Utah. 

Interested persons are hereby invit¬ 
ed to submit written comments or rec¬ 
ommendations concerning the above 
application to the Regional Office of 
the Legal Services Corporation at: 

Legal Services Corporation. Denver Region¬ 
al Office. 1726 Champa Street, Suite 500. 

Denver, Colorado 80202. 

Thomas Ehrlich. 

President 

[FR Doc. 79-9827 Filed 3-29-79; 8:45 am] 


[7510-01-M] 

NATIONAL AERONAUTICS AND 
SPACE ADMINISTRATION 

[79-35] 

NASA ADVISORY COUNCIL (NAC); 

AERONAUTICS ADVISORY COMMITTEE 

Meeting 

The Informal Ad Hoc Advisory Sub¬ 
committee on Advanced Aeronautical 
Propulsion Technology Requirements 
of the NAC Aeronautics Advisory 
Committee will meet April 17-19, 1979, 
in Conference Room 215, Administra¬ 
tion Building, NASA Lewis Research 
Center, 21000 Brookpark Road, Cleve¬ 
land, Ohio. The meeting will be open 
to the public up to the seating capac¬ 
ity of the room (approximately 40 per¬ 
sons including Subcommittee members 
and participants). 

The Subcommittee w f as established 
to assist the NASA in identifying and 
examining advanced propulsion tech¬ 
nology requirements for future aero¬ 
nautical vehicles, and to recommend 
program additions, deletions or 


changes in scope or emphasis which 
may be found necessary to support the 
overall NASA aeronautical research 
and technology objectives. The Chair¬ 
person is Dr. Maurice Shank and there 
are fjve members on the Subcommit¬ 
tee. 

Agenda 
April 17, 1979 

8:30 a.m.—Introductory Remarks 
9:30 a.m.—Discussion of Long-Range R&T 
Requirements 

2:00 p.m.—Broad Specification Fuels Report 
April 18, 1979 

8:30 a.m.—Review of NASA Aircraft Noise 
Program 

11:00 a.m.—Review of NASA Propulsion/ 
Airframe Integration Program 
2:30 a.m.—Review of NASA Electronic Con¬ 
trols Program 

3:30 p.m.—Review of NASA Advanced Tur¬ 
boprop Program 

4:30 p.m.—Interrelationship of NASA/DOD 
Programs 

April 19. 1979 

9:30 a.m.—Committee Discussion and For¬ 
mulation of Recommendations 
12:00—Adjourn 

For further information please con¬ 
tact Mr. Richard Rudey, Code RT-6, 
NASA Headquarters, Washington. 
D.C. 20546, (202/755-3264). 

Dated: March 26. 1979. 

Arnold W. Frutkin, 
Associate Administrator 
for External Relations. 
[FR Doc. 79-9685 Filed 3-29-79; 8:45 am] 


[7510-01-M] 

[79-34] 

NASA ADVISORY COUNCIL (NAC) 
Meeting 

The NASA Advisory Council’s Infor¬ 
mal Ad Hoc Advisory Subcommittee 
for the Innovation Study will meet on 
April 10 and 11, 1979, in room 7002, 
Federal Building 6, 400 Maryland 
Avenue, SW., Washington. DC 20546. 
The meeting will be open to the public 
up to the seating capacity of the room 
(about 60 persons, including subcom¬ 
mittee members and other partici¬ 
pants). Visitors will be requested to 
sign a visitor’s register. 

The Informal Ad Hoc Advisory Sub¬ 
committee for the Innovation Study 
was established under the NASA Advi¬ 
sory Council to formulate or identify 
new ideas or concepts for exploring or 
using space, to examine such new 
ideas for incorporation into planning 
for future space programs and to 
advise the Council and NASA on their 
further study. The chairperson of the 
subcommittee is Dr. John E. Naugle 
and the subcommittee is composed of 
four other members of the Council 


who will meet with 25 other invited 
participants to plan a symposium on 
this subject. The meeting of the sub¬ 
committee is necessary at this time in 
order to conduct preliminary discus¬ 
sions and provide sufficient prepara¬ 
tion time before the subcommittee’s 
principal study period. The agenda for 
this meeting is given below. For fur¬ 
ther information, contact the Execu¬ 
tive Secretary, Mr. Ivan Bekey, Area 
Code 202-755-3267. NASA Headquar¬ 
ters, Washington, DC 20546. 

Agenda 

April 10. 1979 

8:30 a.m.—Orientation 
9:00 a.m.—Current Perspectives 
10:00 a.m.—Current and Planned Projects 
1:30 p.m.—Space Capabilities—Current, 

Planned. Potential 
4:00 p.m.—Discussion 
5:00 p.m.—Adjourn 

April 11. 1979 

8:00 a.m.—Concepts Studied by NASA But 
Not in Current Plan 

3:00 p.m.—Discussion of Plans for Next 
Meeting 

4:00 p.m.—Adjourn 
March 26, 1979. 

Arnold W. Frutkin 
Associate Administrator 
for External Relations. 
[FR Doc. 79-9686 Filed 3-29-79; 8:45 am] 


[7510-01-M] 

[79-36] 

SPACE AND TERRESTRIAL APPLICATIONS 

STEERING COMMITTEE (STASC); PROPOSAL 

EVALUATION ADVISORY SUBCOMMITTEE 

Meeting 

The Upper Atmosphere Research 
Satellites (UARS) Program Panel of 
the STASC Proposal Evaluation Advi¬ 
sory Subcommittee will meet at the 
Goddard Space Flight Center. Green- 
belt. Maryland 20771. on April 23 
through 27, 1979. The meeting will be 
held in Room 205. Building 26. from 
8:30 a.m. to 5:30 p.m. on each day. The 
Subcommittee will discuss, evaluate, 
and categorize the proposals submit¬ 
ted to NASA in response to the An¬ 
nouncement of Opportunity for inves¬ 
tigations which propose scientific in¬ 
struments on UARS spacecraft and in¬ 
vestigations using data to be obtained 
from instruments on the UARS. 
Public discussion of the professional 
qualifications of the proposers and 
their potential scientific contributions 
to the UARS Program would invade 
the privacy of the proposers and the 
other individuals involved. Since the 
Subcommittee sessions will be con¬ 
cerned throughout with matters listed 
in 5 U.S.C. 552b(c)(6), as described 
above, it has been determined that the 
sessions should be closed to the public. 
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For further Information, please con¬ 
tact Dr. Robert K. Seals. NASA Head¬ 
quarters. Washington. D.C. 20546, tele¬ 
phone number 202/755-8566. 

s 

Arnold W. Frutkin, 
Associate Administrator 
for External Relations. 
March 22, 1979. 

(FR Doc. 79-9687 Filed 3-29-79: 8:45 ami 

[4510-30-M] 

NATIONAL COMMISSION FOR 
MANPOWER POLICY 
CANCELLATION OF MEETING 

Notice is hereby given of the cancel¬ 
lation of the formal meeting of the 
National Commission for Manpower 
Policy on April 6. 1979, in the Mount 
Vernon Room of the Sheraton Carlton 
Hotel, Washington, D.C., which was 
published in the Federal Register on 
March 19. 1979 <44 FR 16502). For fur¬ 
ther information, please contact Mr. 
Patrick O’Keefe, Deputy Director. Na¬ 
tional Commission for Manpower 
Policy, 1522 K Street, NW, Suite 300, 
Washington. D.C. 20005 (202/724- 

1553), 

Signed at Washington, D.C. this 
twenty-third day of March 1979. 

Isabel V. Sawhill, 
Director , National Commission 
for Manpower Policy. 
[FR Doc. 79-9788 Filed 3-29-79; 8:45 ami 


[7537-01-M] 

NATIONAL FOUNDATION ON THE 
ARTS AND HUMANITIES 
MUSEUM ADVISORY PANEL 
Meeting 

Pursuant to Section 10 (a)(2) of the 
Federal Advisory Committee Act 
(Public Law 92-463), as amended, 
notice is hereby given that a meeting 
of the Museum Advisory Panel to the 
National Council on the Arts will be 
held on April 17 and 18, 1979, from 
9:00 a.m. to 5:00 p.m., in room 1422, 
Columbia Plaza, 2401 E Street, N.W„ 
Washington, D.C. 

A portion of this meeting will be 
open to the public on April 17, 1979, 
from 9:00 a.m. to 3:00 p.m. The topics 
of discussion will be Policy and Guide¬ 
lines. 

The remaining sessions of this meet¬ 
ing on April 17, 1979. from 3:00 p.m. to 
5:00 p.m., and April 18. 1979, from 9:00 
a.m. to 5:00 p.m. are for the purpose of 
Panel review, discussion, evaluation, 
and recommendation on applications 
for financial assistance under the Na¬ 
tional foundation on the Arts and the 
Humanities Act of 1965, as amended, 
including discussion of information 
Riven in confidence to the agency by 
grant applicants. In accordance with 
the determination of the Chairman 


published in the Federal Register 
March 17. 1977. these sessions will be 
closed to the public pursuant to sub¬ 
sections (c) (4), (6) and 9(b) of section 
552b of Title 5. United States Code. 

Further information with reference 
to this meeting can be obtained from 
Mr. John H. Clark, Advisory Commit¬ 
tee Management Officer, National En¬ 
dowment for the Arts. Washington, 
D.C. 20506, or call (202) 634-6070. 

• John H. Clark, 

Director , Office of Council and 
Panel Operations, National 
Endowment for the Arts. 

March 22. 1979. 

CFR Doc. 79-9771 Filed 3-29-79; 8:45 ami 


[7555-01-M] 

NATIONAL SCIENCE FOUNDATION 

ADVISORY COMMITTEE ON POST-INTERNA¬ 
TIONAL PHASE OF OCEAN DRILLING (IPOD) 
SCIENCE 

M«*ting 

In accordance with the Federal Advi¬ 
sory Committee Act. Pub. L. 92-463, 
the National Science Foundation an¬ 
nounces the following meeting: 

NAME: Advisory Committee on Post- 
IPOD Science. 

DATE: April 19. 1979. 

TIME: 9:00 a.m.-4:30 p.m. 

PLACE: Room 1243, National Science 
Foundation. 1800 G Street, NW., 
Washington, D.C. 20550. 

TYPE OF MEETING: Part Open— 
April 19—9:00 a.m.-2:30 p.m. OPEN; 
April 19—2:30 p.m.-4:30 p.m. CLOSED. 

CONTACT PERSON: Dr. Peter E. 
Wilkniss. Program Manager, Ocean 
Sediment Coring Program. Room 602, 
National Science Foundation. Wash¬ 
ington, D.C. 20550. Telephone (202) 
632-4134. 

SUMMARY MINUTES: May be ob¬ 
tained from the Committee Manage¬ 
ment Coordinator, Division of Finan¬ 
cial and Administrative Management, 
Room 248, National Science Founda¬ 
tion, Washington, D.C. 20550. 

PURPOSE OF ADVISORY COMMIT¬ 
TEE: To evaluate, in the context of 
the national scientific effort, a pro¬ 
posed program of drilling, and related 
activities, in the deep oceans for scien¬ 
tific purposes in the 1980’s and to 
make recommendations concerning 
the advisability of the National Sci¬ 
ence Foundation sponsoring such a 
program. 

AGENDA: 9:00 a.m. Interagency Coop¬ 
eration—USGS, DOE; 11:00 a.m. Law 
of the Sea; 12:30 p.m. LUNCH; 1:00 
p.m. OPEN DISCUSSION; 2:30 p.m.- 
4:30 p.m. CLOSED DISCUSSION of a 


proposal under consideration for fund¬ 
ing. 

REASON FOR CLOSING: The pro¬ 
posal being reviewed includes informa¬ 
tion of a proprietary or confidential 
nature, including technical informa¬ 
tion; financial data, such as salaries; 
and personal information concerning 
individuals associated with the propos¬ 
als. These matters are within exemp¬ 
tions (4) and (6) of 5 U.S.C. 552(c), 
Government in the Sunshine Act. 

AUTHORITY TO CLOSE MEETING: 
This determination was made by the 
Committee Management Officer pur¬ 
suant to provisions of Section 10(d) of 
Pub. L. 92-463. The Committee Man¬ 
agement Officer w r as delegated the au¬ 
thority to make such determinations 
by the Director. NSF. on February 18. 
1977. 

M. Rebecca Winkler, 
Committee Management 
Coordinator. 

March 27, 1979. 

[FR Doc. 79-9707 Filed 3-29-79; 8:45 ami 

[7555-01-M] 

ADVISORY COUNCIL; TASK GROUP NO. 7 
Meeting 

In accordance with the Federal Advi¬ 
sory Committee Act. Pub. L. 92-463, 
the National Science Foundation an¬ 
nounces the following meeting: 

Name: Task Group No. 7 of the NSF Adviso¬ 
ry Council. 

Place: Room 523. National Science Founda¬ 
tion. 1800 G Street, NW. Washington, 
D.C. 20550. 

Date: Monday. April 16. and Tuesday. April 
17, 1979. 

Time: 9:00 a.m. until 5:00 p.m.. both days. 
Type of meeting: Open. 

Contact person: Ms. Margaret L. WIndus, 
Executive Secretary. NSF Advisory Coun¬ 
cil, National Science Foundation, Room 
518. 1800 G Street. NW. Washington, D.C. 
20550. Telephone: (202) 632-4368. 

Purpose of Task Group: The purpose of the 
Task Group, composed of members of the 
NSF Advisory Council, is to provide the 
full Advisory Council with a mechanism to 
consider numerous issues of interest to 
the Council that have been assigned by 
the National Science Foundation. 

Summary minutes: May be obtained from 
the Committee Management Coordinator 
Division of Financial and Administrative 
Management. National Science Founda¬ 
tion, Room 248, 1800 G Street. NW. Wash¬ 
ington, D.C. 20550. 

Agenda: The Task Group is asked to study 
the effects on basic research of existing 
mechanisms for assuring technical, finan¬ 
cial. and social accountability, and to rec¬ 
ommend ways in which the balance be¬ 
tween accountability and effectiveness in 
research can be optimized. 

' Dated: March 26, 1979. 

M. Rebecca Winkler. 
Committee Management 
Coordinator. 

[FR Doc. 79-9705 Filed 3-29-79: 8:45 ami 
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[7555-01-M] 

INTEGRATED BASIC RESEARCH ADVISORY 
SUBCOMMITTEE OF THE ADVISORY COM¬ 
MITTEE FOR APPLIED SCIENCE AND RE¬ 
SEARCH APPLICATIONS POLICY 

Meeting 

In accordance with the Federal Advi¬ 
sory Committee Act, Pub. L. 92-463, as 
amended, the National Science Foun¬ 
dation announces the following meet¬ 
ing: 

Name: Integrated Basic Research (IBR) Ad¬ 
visory subcommittee of the Advisory Com¬ 
mittee for Applied Science and Research 
Applications Policy. 

Date: April 17. 1979 9:00 am; April 18. 1979 
8:30 am. 

Place: National Science Foundation, 1800 G 
St.. NW. Room 540. Washington, D.C. 

Type of meeting: Open. 

Contact person: Ms. Helga Viertel, Execu¬ 
tive Secretary, Division of Integrated 
Basic Research, Room 1149, National Sci¬ 
ence Foundation. Washington, D.C. 20550, 
(202) 632-4032. 

Summary of minutes: May be obtained from 
the Committee Management Coordinator, 
Division of Financial and Administrative 
Management, Room 248, National Science 
Foundation. Washington, D.C. 20550. 

Purpose of meeting: To provide advice and 
recommendations on: (a) program content 
and operations of the Division of Integrat¬ 
ed Basic Research, Applied Sciences and 
Research Applications Directorate; and 
(b) concepts to conduct interdisciplinary 
research programs. 

Agenda: Tuesday, April 17. 1979 
9:00 am Welcome. 

9:30 am Status report. 

10:15 am Discussion of concept options. 
12:15 pm Lunch 

1:30 pm Subcommittee working session. 
3:15 pm University/Industry research con¬ 
cept. 

4:15 pm IBR support of topic areas. 

5:15 pm Adjourn. 

Wednesday, April 18. 1979 
8:30 am Individual task group meetings. 
9:45 am Report on topic areas. 

10:30 am Development of program evalua¬ 
tion plans. 

11:00 am Preparation of subcommittee 
report. 

12:30 pm Adjourn. 

Dated: March 26, 1979. 

M. Rebecca Winkler. 
Committee Management 
Coordinator. 

[FR Doc. 79-9706 Filed 3-28-79; 8:45 am] 


[7590-01-M] 

NUCLEAR REGULATORY 
COMMISSION 

[Docket No. 50-368] 

ARKANSAS POWER & LIGHT CO.; ARKANSAS 
NUCLEAR ONE, UNIT 2 
Issuance of Amendment to Facility Operating 
License 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has issued 
Amendment No. 9 to Facility Operat¬ 
ing License No. NPF-6 to Arkansas 
Power and Light Company for oper¬ 
ation of Arkansas Nuclear One, Unit 2 
(the facility) located at the licensee's 
site in Pope County. Arkansas. The 
amended license is effective as of its 
date of issuance. 

The amendment changes the Tech¬ 
nical Specification 3.6.1.4 by reducing 
the minimum-initial containment tem¬ 
perature and pressure to 50 degrees 
Fahrenheit and a negative 3.0 pounds 
per square inch gauge, respectively. 
This change allows greater flexibility 
in plant operations and is consistent 
with the Commission’s conclusions, re¬ 
garding containment integrity, stated 
in Supplement No. 2 to the Safety 
Evaluation Report. Also, the steam 
generator low water level trip setpoint 
specified in Technical Specification 
Tables 2.2-1 and Table 3.3.4 is changed 
to a value of greater than or equal to 
46.5 percent. The setpoint change is 
based on replacing the original instru¬ 
ment transmitters with new transmit¬ 
ters which have greater accuracy in 
measuring the low water level in the 
steam generators. 

The Commission has made appropri¬ 
ate findings as required by the Atomic 
Energy Act of 1954, as amended (the 
Act), and the Commission’s regula¬ 
tions in 10 CFR Chapter I. which are 
set forth in the amended license. We 
have concluded, that because the 
amendment does not involve a signifi¬ 
cant increase in the probability or con¬ 
sequences of accidents previously con¬ 
sidered and does not involve a signifi¬ 
cant decrease in a safety margin, the 
amendment does not involve a signifi¬ 
cant hazards consideration. The appli¬ 
cation for the amendment complies 
with the standards and requirements 
of the Act and the Commission’s regu¬ 
lations. 

The Commission has determined 
that the issuance of this amendment 
will not result in any significant envi¬ 
ronmental impact and that pursuant 
to 10 CFR Section 51.5(d)(4) an envi¬ 
ronmental impact statement, or nega¬ 
tive declaration and environmental 
impact appraisal need not be prepared 
in connection with issuance of this 
amendment. 

For further details with respect to 
this action, see (1) the application for 
amendment dated December 13, 1978, 


as supplemented by letters dated De¬ 
cember 20, 1978, January 3. 1979. Jan¬ 
uary 9. 1979 and February 2, 1979, (2) 
Amendment No. 9 to License NPF-6 
and (3) the Commission’s related 
Safety Evaluation Report supporting 
Amendment No. 9 to License NPF-6. 

These items are available for public 
inspection at the Commission’s Public 
Document Room at 1717 H Street, 
N.W., Washington, D.C. 20555 and the 
Arkansas Polytechnic College. Russell¬ 
ville. Arkansas 72801. A copy of items 
(2) and (3) may be obtained upon re¬ 
quest addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Attention: Director, Divi¬ 
sion of Project Management, Office of 
Nuclear Reactor Regulation. 

Dated at Bethesda, Maryland this 
19th day of March 1979. 

John F. Stolz, 

Chief, Light Water Reactors 
Branch No. 1, Division of Proj¬ 
ect Management 

[FR Doc. 79-9711 Filed 3-29-79; 8:45 am] 


[7590-01-M] 

[Docket Nos. 50-295; 50-304] 

COMMONWEALTH EDISON CO.; (ZION 
STATION, UNITS 1 AND 2) 

Hearing on Amendment of Facility Operating 
License 

On May 7, 1978, the U.S. Nuclear 
Regulatory Commission (the Commis¬ 
sion) issued a notice of “Proposed Issu¬ 
ance of Amendment to Facility Oper¬ 
ating License” relating to the above- 
identified facility (43 FR 30938. July 
18. 1978). The proposed amendment 
would permit an increase in the stor¬ 
age capacity of the spent fuel pool at 
the Zion Station. 

The State of Illinois filed a petition 
to intervene and requested a hearing 
in response to the referenced notice. 
By its Order Following Prehearing 
Conference, dated January 19, 1979, 
the Licensing Board granted the peti¬ 
tion to intervene. Therefore, we are 
hereby issuing a Notice of Hearing in 
connection with the proposed amend¬ 
ment. 

PLEASE TAKE NOTICE that a 
hearing on the proposed license 
amendments will be held at a time and 
place to be fixed by the Atomic Safety 
and Licensing Board. The members of 
the Board designated by the Commis¬ 
sion to conduct the aforementioned 
hearing are Dr. Linda W. Little, Dr. 
Forrest J. Remick, and Mr. Edward 
Luton. 

Members of the public may request 
permission to make a limited appear¬ 
ance pursuant to § 2.715(a) of the 
Commission’s Rules of Practice. 10 
CFR Part 2. Persons desiring to make 
limited appearances are requested to 
inform the Secreary of the Commis- 
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sion. U.S. Nuclear Regulatory Com¬ 
mission. Washington, D.C. 20555. A 
person making a limited appearance 
does not become a party but may state 
his position on the issues and may 
raise relevant questions which he 
wishes to have answered by the par¬ 
ties. Limited appearances will be re¬ 
ceived at the time of the evidentiary 
hearing at the discretion of the Board 
within such limits and on such condi¬ 
tions as may be fixed by the Board. 

It is so ordered. 

For the Atomic Safety and Licensing 
Board. 

Dated at Bethesda, Maryland this 
23rd day of March 1979. 

Edward Luton, 
Chairman. 

[FR Doc. 79-9712 Filed 3-29-79; 8:45 am] 


[7590-01-M] 

[Docket Nos. 50-295 and 50-304] 

COMMONWEALTH EDISON CO. 

Issuance of Amendments to Facility Operating 
Licenses 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has issued 
Amendment Nos. 46 and 43 to Facility 
Operating License Nos. DPR-39 and 
DPR-48 issued to Commonwealth 
Edison Company (the licensee) which 
revised Technical Specifications for 
operation of the Zion Station, Unit 
Nos. 1 and 2, located in Zion. Illinois. 
The amendments are effective as of 
the date of issuance. 

These amendments require operabil¬ 
ity and surveillance of shock suppres¬ 
sors (snubbers) used to protect the re¬ 
actor coolant system and other safety 
related systems and components. 

The applications for these amend¬ 
ments comply with the Standards and 
requirements of the Atomic Energy 
Act of 1954, as amended (the Act), and 
the Commission's rules and regula¬ 
tions. The Commission has made ap¬ 
propriate findings as required by the 
Act and the Commission’s rules and 
regulations in 10 CFR Chapter I, 
which are set forth in the license 
amendments. Prior public notice of 
these amendments was not required 
since the amendments do not involve a 
significant hazards consideration. 

The Commission has determined 
that the issuance of these amend¬ 
ments will not result in any significant 
environmental impact and that pursu¬ 
ant to 10 CFR § 51.5(d)(4) an environ¬ 
mental impact statement, or negative 
declaration and environmental impact 
appraisal need not be prepared in con¬ 
nection with issuance of these amend¬ 
ments. 

For further details with respect to 
this action, see (1) the application for 
amendments dated January 13, 1976 as 


modified on July 14 and December 9, 
1977 and April 27, August 1 and 24, 
1978. (2) Amendment Nos. 46 and 43 to 
License Nos. DPR-39 and DPR-48, and 
(3) The Commission’s related Safety 
Evaluation. All of these items are 
available for public inspection at the 
Commission’s Public Document Room, 
1717 H Street. NW.. Washington. D.C. 
20555 and at the Zion-Benton Public 
Library District, 2600 Emmans 
Avenue. Zion. Illinois 60099. A copy of 
items (2) and (3) may be obtained 
upon request addressed to the U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555. Attention: Di¬ 
rector, Division of Operating Reactors. 

Dated at Bethesda, Maryland, this 
17th day of March, 1979. 

For the Nuclear Regulatory Com¬ 
mission. 

A. Schwencer, 

Cnief, Operating Reactors 
Branch No. I, Division of Op¬ 
erating Reactors. 

fFR Doc. 79-9713 Filed 3-29-79; 8:45 am) 


[7590-01-M] 

[Docket No. 50-247] 

CONSOLIDATED EDISON CO., OF NEW YORK, 
INC 

Issuance of Amendment To Facility Operating 
License 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has issued 
Amendment No 51 to Facility Operat¬ 
ing License No. DFR-26, issued to 
Consolidated Edison Company of New 
York. Inc. (the licensee), which revised 
Technical Specifications for operation 
of the Indian Point Nuclear Generat¬ 
ing Unit No. 2 (the facility) located in 
Buchanan, Westchester County, New 
York. The amendment is effective as 
of the date of issuance. 

The amendment revises the Techni¬ 
cal Specifications concerning an error 
in the allowable pressurizer heatup 
rate, definitions of hot shutdown, 
quadrant power tilt ratio, and surveil¬ 
lance intervals, steam generator tube 
inservice inspection reports, outage 
times for the boric acid transfer and 
storage system, inservice inspections 
and testing (LSI/IST) requirements 
separately covered by the IP-2 Inserv¬ 
ice Inspection and Testing Program, 
station battery load test intervals, and 
a number of editorial matters. 

The application for the amendment 
complies with the standards and re¬ 
quirements of the Atomic Energy Act 
of 1954. as amended (the Act), and the 
Commission's rules and regulations. 
The Commission has made appropri¬ 
ate findings as required by the Act and 
the Commission’s rules and regula¬ 
tions in 10 CFR Chapter I, which are 
set forth in the license amendment. 


Prior public notice of this amendment 
was not required since the amendment 
does not involve a significant hazards 
consideration. 

The Commission has determined 
that the issuance of this amendment 
will not result in any significant envi¬ 
ronmental impact and that pursuant 
to 10 CFR 51.5(d)(4) an environmental 
impact statement or negative declara¬ 
tion and environmental impact ap¬ 
praisal need not be prepared in con¬ 
nection with issuance of this amend¬ 
ment. 

For further details with respect to 
this action, see (1) the applications for 
amendment dated November 2. 1977 
and January 6. 1978; (2) Amendment 
No. 51 to License No. DPR-26; and (3) 
the Commission's related Safety Eval¬ 
uation. All of these items are available 
for public inspection at the Commis¬ 
sion’s Public Document Room. 1717 H 
Street. N.W., Washington, D.C. and at 
the White Plains Public Library, 100 
Martine Avenue. White Plains, New 
York. A copy of items (2) and (3) may 
be obtained upon request addressed to 
the U.S. Nuclear Regulatory Commis¬ 
sion, Washington, D.C. 20555. Atten¬ 
tion: Director. Division of Operating 
Reactors. 

Dated at Bethesda. Maryland this 
19th day of March. 1979. 

For the Nuclear Regulatory Com¬ 
mission. 

A. Schwencer, 

Chief, Operating Reactors 
Branch No. 1, Division of Op¬ 
erating Reactors. 

[FR Doc. 79-9714 Filed 3-29-79; 8:45 am] 


[7590-01-M] 

[Docket No. 50-2891 

METROPOLITAN EDISON CO. ET AL; (THREE 

MILE ISLANO NUCLEAR STATION UNIT NO. 

1 ) 

Modification of Condition* of Exemption 

I. 

Metropolitan Edison Company, 
Jersey Central Powder and Light Com¬ 
pany, and the Pennsylvania Electric 
Company (Met Ed or the licensees), 
are the holders of Facility Operating 
License No. DPR-50 which authorizes 
the operation of the nuclear power re¬ 
actor known as Three Mile Island Nu¬ 
clear Station, Unit No. 1 (TMI-1 or 
the facility), at steady reactor power 
levels not in excess of 2535 megawatts 
thermal (rated power). The facility 
consists of a Babcock <& Wilcox 
(B<kW) designed pressurized water re¬ 
actor (PWR) located at the licensees' 
site in Dauphin County. Pennsylvania. 
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n. 

On April 27, 1978, the Commission 
granted the licensees of TMI-1 an Ex¬ 
emption from the requirement of 10 
CFR 50.46(a) that Emergency Core 
Cooling System (ECCS) performance 
be calculated in accordance with an ac¬ 
ceptable calculational model which 
conforms to the provisions in Appen¬ 
dix K. This Exemption added license 
conditions requiring limitation of op¬ 
erating power level, adherence to cer¬ 
tain operating procedures, and submis¬ 
sion of additional analyses of ECCS 
performance. 

Following submission of additional 
information by the licensees and 
review by the staff, the previously im¬ 
posed license conditions were amended 
by Modification of Conditions of Ex¬ 
emption, dated May 19, 1978. The li¬ 
cense conditions, as modified, would* 

(1) require submission of a reevalua¬ 
tion of ECCS cooling performance 
wholly in conformance with 10 CFR 
50.46, except for the credit for comple¬ 
tion of operator action within 10 min¬ 
utes after initiation of the event; (2) 
limit the maximum steady state reac¬ 
tor core power level to 2535 MWt; and 
(3) require operation in accordance 
with procedures described in the li¬ 
censee’s letters of April 27, 1978, as 
supplemented by letter dated May 23, 
1978 (except that the maximum time 
for completion of operator action was 
10 minutes). 

Since that time, B&W has provided 
in their letter of August 11, 1978 addi¬ 
tional information concerning the sim¬ 
plified input used in the FOAM code 
portion of the ECCS performance 
analyses submitted May 3, 1978. The 
staff has reviewed this additional in¬ 
formation and on the basis of this 
review has concluded that the small 
break LOCA analyses which used this 
simplified FOAM code input method 
are acceptably conservative and in 
conformance with the performance 
criteria of 10 CFR 50.46 and Appendix 
K to Part 50. As noted previously, 
however, these analyses assume com¬ 
pletion of the local operator action as 
described in Met Ed's letters of April 
27 and May 3, 1978, within 10 minutes 
following the initiation of the event. 

The original concern in this matter 
derived from an unexpected but never¬ 
theless inadequate assessment of a 
spectrum of breaks. This deviation 
from 10 CFR 50.46 has been ameliorat¬ 
ed on a temporary basis by the actions 
discussed herein. However, continued 
reliance on prompt operator action to 
perform the required steps to assure 
plant safety over a period of years into 
the future is undesirable and should 
be remedied as promptly as possible. 
To this extent, the original defect still 
remains until modifications are made 
to eliminate the reliance on prompt 
operator actions. To remedy this 


defect Met Ed submitted on July 24, 
1978, a description of a proposed plant 
modification which would eliminate 
reliance on the prompt operator action 
noted above. Following discussion of 
the proposed modification with the 
staff, an improved alternate modifica¬ 
tion was proposed by Met Ed’s letter 
of November 21, 1978. In the letter of 
November 21, 1978, Met Ed committed 
to complete implementation of this 
proposed modification at TMI-1 prior 
to operation following the 1980 refuel¬ 
ing outage. Additional information on 
possible implementation schedules was 
provided in Met Ed’s letter of Decem¬ 
ber 29, 1979. Met Ed, by letter dated 
February 23, 1979, requested an exten¬ 
sion of the exemption from the provi¬ 
sions of 10 CFR 50.46 until such modi¬ 
fications were implemented. 

With respect to this request for an 
exemption, we note that the conclu¬ 
sions drawn in our Modification of 
Conditions of Exemption of May 19, 
1978 remain valid and have been fur¬ 
ther supported by our subsequent con¬ 
clusions regarding the acceptability of 
the simplified input used in the 
FOAM code. Accordingly, we conclude 
that operation of TMI-1 at power 
levels up to 2535 MWt in accordance 
with the referenced procedures for op¬ 
erator action until modifications are 
completed to achieve full compliance 
with 10 CFR 50.46 will not endanger 
life or property or the common de¬ 
fense and security. 

We have reviewed the modification 
proposed by Met Ed to eliminate reli¬ 
ance on prompt operator action. This 
modification is designed to mitigate a 
small break LOCA, assuming a loss of 
off-site power and the failure of one 
engineered safeguards electrical bus, 
without requiring any operator action. 
The leg “A” HPI line will be connected 
to the “C" HPI line, and the “B" leg 
HPI line will be connected to the "D” 
HPI lines. These cross connect lines 
will assure delivery to the RCS of the 
minimum required ECCS flow assum¬ 
ing the limiting single failure occurs 
simultaneously with a LOCA. Met Ed 
has also committed to verify the 
design characteristics of the modified 
HPI system with cross connect lines 
installed, during preoperational test¬ 
ing using both permanently and tem¬ 
porarily installed flow instrumenta¬ 
tion. 

Therefore, based on our review of 
Met Ed’s submittal we conclude that 
upon installation of the modification, 
as proposed, and upon completion of 
testing to verify attainment of the 
flow split assumed in Met Ed’s submit¬ 
tal of May 3, 1978, the ECCS will fully 
conform to the requirements of 10 
CFR 50.46. 

Thus, while the ECCS for TMI-1 
does not fully comply with our re¬ 
quirements, appropriate actions have 


been taken to remedy the defect in a 
timely manner, and to mitigate the 
consequences of a small break LOCA, 
should such an accident occur prior to 
implementation of acceptable modifi¬ 
cations. As a condition of continuing 
this exemption, adherence to pre¬ 
scribed operator actions and imple¬ 
mentation of the proposed modifica¬ 
tions at an appropriate outage during 
Cycle 5 or prior to operation in Cycle 6 
are being made conditions of the facili¬ 
ty operating license. 

These conditions will remain in force 
only for the interval until the pro¬ 
posed modifications of the ECCS are 
completed. The public interest is 
served by issuing this exemption for 
TMI-1 in that in the absence of an ex¬ 
emption, shutdown of the facility 
would be required. Loss of this large 
block of generating capacity could ad¬ 
versely affect electric system reliabil¬ 
ity and thus possibly adversely affect 
the public. 

III. 

Copies of the following documents 
are available for inspection at the 
Commission's Public Document Room 
at 1717 H Street, Washington, D.C 
20555, and are being placed in the 
Commission's local public document 
room at the State Library of Pennsyl¬ 
vania, Harrisburg, Pennsylvania: 

(1) the application for exemption 
dated February 23, 1979; 

(2) supplementary information con¬ 
tained in letter from J. G. Herbein 
(Met Ed) to R. W. Reid (NRC), dated 
May 3, July 24, November 21 and De¬ 
cember 26, 1978; 

(3) letter from J. H. Taylor to S. A. 
Varga (NRC), dated August 11. 1978; 

(4) Modification of Conditions of Ex¬ 
emption in the matter of Metropolitan 
Edison Company, Jersey Central 
Power and Light Company, and Penn¬ 
sylvania Electric Company. Three 
Mile Island Nuclear Station, Unit No. 
1, dated May 19. 1978; and 

(5) this Exemption in the matter of 
Metropolitan Edison Company, Jersey 
Central Power and Light Company, 
and Pennsylvania Electric Company, 
Three Mile Island Nuclear Station, 
Unit No. 1. 

IV. 

Wherefore, in accordance with the 
Commission's regulations as set forth 
in 10 CFR Part 50, the conditions of 
the exemption from the requirements 
of 10 CFR 50.46(a) granted the licens¬ 
ees on April 27, 1978, as amended by 
Modification of Conditions of Exemp¬ 
tion dated May 19, 1978, are further 
amended so that effective this date 
the exemption is conditioned as fol¬ 
lows: 

(1) until implementation of the 
modifications defined in (2) below, the 
facility shall be operated in accord- 
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ance with the procedures for operator 
action described in Met Ed’s letter 
dated April 27, 1978, as supplemented 
by letter dated May 3, 1978; and 

(2) authorization to operate the fa¬ 
cility in the absence of implementa¬ 
tion of the modifications to eliminate 
reliance on prompt operator action, as 
described in the licensee’s letter of No¬ 
vember 21, 1978 is limited to the earli¬ 
er of the following: 

(a) completion of operating Cycle 5; 
or 

(b) at such time after September 1, 
1979 when it is determined on the 
basis of realistic estimates that an ex¬ 
isting or projected reactor outage will 
last at least 30 days. 


For The Nuclear Regulatory Com¬ 
mission. 

Dated at Bethesda, Maryland, this 
16th day of March 1979. 

Victor Stello, Jr., 
Director, Division of Operating 
Reactors, Office of Nuclear Re - 
actor Regulation. 

[FR Doc. 79-9718 Filed 3-29-79; 8:45 am] 


[7590-01-M] 

APPLICATIONS FOR LICENSES TO EXPORT 
NUCLEAR FACILITIES OR MATERIALS 

Pursuant to 10 CFR 110.40, “Public 
Notice of Receipt of an Application,” 


please take notice that the Nuclear 
Regulatory Commission has received 
the following applications for export 
licenses. A copy of each application is 
on file in the Nuclear Commission’s 
Public Document Room located at 
1717 H Street, N.W., Washington, D.C. 

Dated this day March 22, 1979 at Be¬ 
thesda. Maryland. 

For The Nuclear Regulatory Com¬ 
mission. 

Gerald G. Oplinger, 
Assistant Director, Export/ 
Import and International Pro¬ 
grams, Office of International 
Programs. 


Name of applicant, date of application. 

date received, application number Material type 


Material in kilograms 
Total element Total isotope 


End-use 


Country of destination 


Embassy of Spain, 02/28/79. 03/13/ 20% Enriched Uranium. 

79. XSNM01477. 

Nissho~Iwai Corp., 03/08/79. 03/15/ 22.046 lbs. heavy water. 

79. XMAT0030. 


50 10 Fuel for JEN-1 Reactor.. Spain. 

■— --- Used as moderator in Fugen Japan. 

Heavy Water Reactor. 


[FR Doc. 79-9719 Filed 3-29-79; 8:45 am] 


[7590-01 -M] 

[Dockets Nos. 50-269, 50-270 and 50-287] 

DUKE POWER CO. 

Issuance of Amendments to Facility Operating 
Licenses 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has issued 
Amendments Nos. 71, 71, and 68 to Fa¬ 
cility Operating Licenses Nos. DPR-38. 
DPR-47 and DPR-55. respectively, 
issued to Duke Power Company for 
operation of the Oconee Nuclear Sta¬ 
tion, Units Nos. 1, 2 and 3, located in 
Oconee County, South Carolina. The 
amendments are effective as of the 
date of issuance. 

These amendments revise the Tech¬ 
nical Specifications to incorporate 
changes to the Oconee Unit No. 1 pres¬ 
surization, heatup and cooldown limi¬ 
tations. 

The application for the amendments 
complies with the standards and re¬ 
quirements of the Atomic Energy Act 
of 1954. as amended (the Act), and the 
Commission’s rules and regulations. 
The Commission has made appropri¬ 
ate findings as required by the Act and 
the Commission’s rules and regula¬ 
tions in 10 CFR Chapter I, which are 
set forth in the license amendments. 


Prior public notice of these amend¬ 
ments was not required since the 
amendments do not involve a signifi¬ 
cant hazards consideration. 

The Commission has determined 
that the issuance of these amend¬ 
ments will not result in any significant 
environmental impact and that pursu¬ 
ant to 10 CFR 51.5(d)(4) an environ¬ 
mental impact statement or negative 
declaration and environmental impact 
appraisal need not be prepared in con¬ 
nection with the issuance of these 
amendments. 

For further details with respect to 
this action, see (1) the application for 
amendments dated February 21, 1978, 
(2) Amendments Nos. 71, 71, and 68 to 
Licenses Nos. DPR-38. DPR-47 and 
DPR-55. respectively, and (3) the 
Commission’s related Safety Evalua¬ 
tion. All of these items are available 
for public inspection at the Commis¬ 
sion’s Public Document Room, 1717 H 
Street NW., Washington, D.C. and at 
the Oconee County Library, 201 South 
Spring Street. Walhalla. South Caroli¬ 
na. A copy of items (2) and (3) may be 
obtained upon request addressed to 
the U.S. Nuclear Regulatory Commis¬ 
sion, Washington, D.C. 20555, Atten¬ 
tion: Director, Division of Operating 
Reactors. 

Dated at Bethesda. Maryland, this 
19th day of March 1979. 


For the Nuclear Regulatory Com¬ 
mission. 

Robert W. Reid, 
Chief, Operating Reactors 
Branch No. 4, Division of Op¬ 
erating Reactors. 

[FR Doc. 79-9715 Filed 3-29-79; 8:45 am) 

[7590-01-M] 

[Docket Nos. 50-250 and 50-251] 

FLORIDA POWER AND LIGHT CO. 
Issuance of Amendments to Facility Operating 
Licenses 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has issued 
Amendment Nos. 45 and 37 to Facility 
Operating License Nos. DPR-31 and 
DPR-41, respectively, issued to Florida 
Power and Light Company which 
amended the licenses for operation of 
the Turkey Point Nuclear Generating 
Unit Nos. 3 and 4, located in Dade 
County, Florida. The amendments are 
effective as of the date of issuance. 

The amendments add license condi¬ 
tions relating to the completion of fa¬ 
cility modifications and the implemen¬ 
tation of administrative controls re¬ 
sulting from our review of the Turkey 
Point fire protection program. 

The application for the amendments 
complies with the standards and re¬ 
quirements of the Atomic Energy Act 
of 1954. as amended (the Act), and the 
Commission’s rules and regulations. 
The Commission has made appropri¬ 
ate findings as required by the Act and 
the Commission’s rules and regula- 
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tions In 10 CFR Chapter I. which are 
set forth in the license amendments. 
Prior public notice of these amend¬ 
ments was not required since the 
amendments do not involve a signifi¬ 
cant hazards consideration. 

The Commission has determined 
that the issuance of these amend¬ 
ments will not result in any significant 
environmental impact and that pursu¬ 
ant to 10 CFR § 51.5(d)(4) an environ¬ 
mental impact statement or negative 
declaration and environmental impact 
appraisal need not be prepared in con¬ 
nection with issuance of these amend¬ 
ments. 

For further details with respect to 
this action, see (1) the application for 
amendments dated December 22. 1978, 
supplemented on June 5 and 23, July 
14. August 28 and November 7, 1978; 

(2) Amendment Nos. 45 and 36 to Li¬ 
cense Nos. DPR-31 and DPR-41; and 

(3) the Commission’s related Safety 
Evaluation. All of these items are 
available for public inspection at the 
Commission’s Public Document Room, 
1717 H Street, N.W., Washington, D.C. 
and at the Environmental land Urban 
Affairs Library, Florida International 
University, Miami, Florida 33199. A 
copy of items (2) and (3) may be ob¬ 
tained upon request addressed to the 
U.S. Nuclear Regulatory Commission, 
Washington. D.C. 20555, Attention: Di¬ 
rector. Division of Operating Reactors. 

Dated at Bethesda, Maryland, this 
21st day of March, 1979. 


For the Nuclear Regulatory Com¬ 
mission. 


A. Schwencer, 

Chief Operating Reactors 
Branch No. 1 Division of Oper¬ 
ating Reactors. 


[FR Doc. 79-9716 Filed 3-29-79: 8:45 am] 


[7590-01-M] 

[Docket No. 50-289] 

METROPOLITAN EDISON CO., ET At. 

Issuance of Amendment to Facility Operating 
License 

The U.S. Nuclear Regulatory Com¬ 
mission (the Commission) has issued 
Amendment No. 50 to Facility Operat¬ 
ing License No. DPR-50, issued to 
Metropolitan Edison Company. Jersey 
Central Power and Light Company 
and Pennsylvania Electric Company 
(the licensees), which revised the li¬ 
cense and Technical Specifications for 
operation of the Three Mile Island 
Nuclear Station, Unit No. 1 (the facili¬ 
ty) located in Dauphin County, Penn¬ 
sylvania. The amendment is effective 
as of its date of issuance. 

The amendment revises the Techni¬ 
cal Specifications to reflect plant oper¬ 
ating limits for the fuel loading to be 
used during Cycle 5. and redefines the 


completion dates for certain madifica- 
tions intended to improve the level of 
fire protection at this facility. This 
amendment also adds Technical Speci¬ 
fication for operability and surveil¬ 
lance of fire barrier penetration seals. 

The applications for the amendment 
comply with the standards and re¬ 
quirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission’s rules and regulations. 
The Commission has made appropri¬ 
ate findings as required by the Act and 
the Commission’s rules and regula¬ 
tions in 10 CFR Chapter I. which are 
set forth in the license amendment. 
Prior public notice of this amendment 
was not required since the amendment 
does not involve a significant hazards 
consideration. 

The Commission has determined 
that the issuance of this amendment 
will not result in any significant envi¬ 
ronmental impact and that pursuant 
to 10 CFR 51.5(d)(4) an environmental 
impact statement or negative declara¬ 
tion and environmental impact ap¬ 
praisal need not be prepared in con¬ 
nection with issuance of this amend¬ 
ment. 

For further details with respect to 
this action, see (1) the applications for 
amendment dated December 28, 1978, 
as supplemented March 1, 1979, and 
March 5, 1979, (2) Amendment No. 50 
to License No. DPR-50. (3) the Com¬ 
mission's related Safety Evaluation, 

(4) Supplement No. 1 to the Fire Pro¬ 
tection Safety Evaluation and (5) the 
Commisison’s Modification of Condi¬ 
tions of Exemption which is also being 
published in the Federal Register. All 
of these items are available for public 
inspection at the Commission’s Public 
Document Room, 1717 H Street, N.W., 
Washington, D.C. and at the Govern¬ 
ment Publications Section, State Li¬ 
brary of Pennsylvania, Box 1601 (Edu¬ 
cation Building), Harrisburg. Pennsyl¬ 
vania. A copy of items (2) through (5) 
may be obtained upon request ad¬ 
dressed to the U.S. Nuclear Regula¬ 
tory Commission, Washington, D.C. 
20555. Attention: Director. Division of 
Operating Reactors. 

Dated at Bethesda, Maryland, this 
16th day of March 1979. 

For the Nuclear Regulatory Com¬ 
mission. 

Robert W. Reid, 
Chief, Operating Reactors 
Branch # 4 , Division of Operat¬ 
ing Reactors . 

IFR Doc. 79-9717 Filed 3-29-79 8:45 am) 


[7590-01-M] 

ADVISORY COMMITTEE ON REACTOR 
SAFEGUARDS 

Revised Notice of Meeting 

Regarding the previous Federal 
Register Notice (published on March 
21. 1979, Volume 44. p. 17237-8) for 
the meeting of the Advisory Commit¬ 
tee on Reactor Safeguards to be held 
on April 5-7, 1979. in Washington. D. 
C., changes in schedule have been 
made as reflected, below. 

Thursday. April 5, 1979 

9:00 A.M.-11:00 A.M.: Meeting with 
NRC Staff (Open). The Committee will 
hear and discuss a report by the Staff 
regarding the basis for shutting down 
five nuclear plants to resolve piping 
questions. 

11:00 A.M.-12:30 P.M.: Executive Ses¬ 
sion (Open). The Committee will dis¬ 
cuss matters proposed for discussion 
with the Commissioners regarding the 
timing and scope of the ACRS annual 
report on the NRC Safety Research 
Program; combination of dynamic 
loads, including those generated by 
seismic events, as a design basis for nu¬ 
clear facilities; and use of probabilistic 
assessment in the licensing process. 

Friday, April 6, 1979 

1:00 P.M.-4:30 P.M.: Sequoyah Nucle¬ 
ar Plant (Open). The Committee will 
hear presentations by and hold discus¬ 
sions with representatives of the NRC 
Staff and the applicant regarding the 
request to operate this plant. 

Portions of this session will be closed 
as necessary to discuss Proprietary In¬ 
formation applicable to this facility 
and provisions for the physical protec¬ 
tion of this section. 

4:30 P.M.-6.30 P.M.: Executive Ses¬ 
sion (Open). The Committee will hear 
and discuss the reports of ACRS Sub¬ 
committees on items related to nuclear 
power plant safety, including evalua¬ 
tion of systems interactions, design of 
integrated protection systems, the 
ODYN Code, regulatory activities, and 
ACRS procedures. 

The Committee will discuss its pro¬ 
posed reports to the Nuclear Regula¬ 
tory Commission regarding the Palo 
Verde Nuclear Generating Station and 
the Sequoyah Nuclear Plant. 

Portions of this section will be closed 
as necessary to discuss Proprietary In¬ 
formation. provisions for physical pro¬ 
tection of these stations and matters 
involved in adjudicatory proceedings. 

Saturday, April 7. 1979 

10:30 A.M.-12:00 Noon: Meeting with 
NRC Staff (Open). The Committee will 
hold discussions with members of the 
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NRC Office of Inspection and En¬ 
forcement regarding policies and prac¬ 
tices related to the imposition of civil 
penalties, and consideration of con¬ 
templated EPA guidance requiring re¬ 
duction of allowable limits on occupa¬ 
tional radiation exposure. 

The future schedule for ACRS activ¬ 
ities will also be discussed. 

12:00 Noon-12:30 P.M. and 12:30 
P.M.-4:00 P.M.: Executive Session 
(Open). The Committee will continue 
preparation of its reports to NRC on 
the Palo Verde Nuclear Generating 
Station, the Sequoyah Nuclear Plant, 
and Anticipated Transients Without 
Scram. 

The Committee will also discuss pro¬ 
posed comments and positions regard¬ 
ing other matters discussed during 
this meeting. 

Dated: March 26. 1979. 

Samuel J. Chilk, 
Secretary of the Commission. 

(FR Doc. 79-9710 Piled 3-29-79: 8:45 am] 


[7590-01-M] 

[Docket No. 50-549: Case 80006] 

POWER AUTHORITY OF THE STATE OF NEW 
YORK ET AL 

Joint Ruling Extending Scheduled Dates in 
Proceeding 

March 23. 1979. 

In the matter of Power Authority of 
the State of New York, (Greene 
County Nuclear Power Plant). Docket 
No. 50-549; State of New York Depart¬ 
ment of Public Service Board on Elec¬ 
tric Generation Siting and the Envi¬ 
ronment; In the matter of the applica¬ 
tion of the Power Authority of the 
State of New York, (Greene County 
Nuclear Generating Facility). Case 
80006. 

By letter-motion dated March 20, 
1979, the Power Authority of the 
State of New York (PASNY) has re¬ 
quested a suspension of all dates here¬ 
tofore established for discovery proce¬ 
dures and resumption of hearings. The 
motion is based on the published an¬ 
nouncement of PANSY’s Chairman 
that he will recommend to PASNY’s 
Board of Trustees that PANSY sell 
the assets of the Greene County proj¬ 
ect. PASNY indicates in its motion 
that it will inform the Boards and all 
parties of its intentions with respect to 
the pending applications by April 9, 
1979. 

In view of the present uncertainty as 
to whether these proceedings will con¬ 
tinue. parties herein should not be 
burdened with the preparation of the 
documents and the preparation of 
cross-examination that may prove to 


have been unnecessary. However, 
rather than granting an indefinite sus¬ 
pension of all scheduled dates as re¬ 
quested by PASNY, we grant a three- 
week extension of all prescribed dates 
heretofore scheduled, including the 
scheduled date of April 2. 1979. for re¬ 
sumption of hearings. This three-week 
extension shall be applicable to all 
prescribed dates subsequent to March 
16, 1979. 

Dated at Bethesda, Maryland, this 
22nd day of March 1979. 

For the Atomic Safety and Licensing 
Board. 

Andrew C. Goodhope, 
Chairman. 

For the State Siting Board. 

Edward D. Cohen, 
Presiding Examiner. 

(FR Doc. 79-9856 Filed 3-29-79; 8:45 am) 


[3190-01-M] 

OFFICE OF THE SPECIAL REPRE¬ 
SENTATIVE FOR TRADE NEGOTIA¬ 
TIONS 

[Docket No. 301-17] 

CIGAR ASSOCIATION OF AMERICA, INC 

Section 301 Committee Notice of Complaint 

On March 14, 1979, the Chairman of 
the Section 301 Committee received 
from Michael J. Kowalsky, and Peter 
Buck Feller, Esquire, on behalf of the 
Cigar Association of America, Inc., a 
petition in proper form alleging unfair 
trade practices by the Government of 
Japan. The complaint alleges that the 
Japan Tabacco and Salt Public Corpo¬ 
ration (JTS), an instrumentality of 
the Government of Japan, maintains 
unreasonable import restrictions and 
engages in unreasonable acts or poli¬ 
cies, which burden or restrict United 
States commerce in cigars. Relief is re¬ 
quested under Section 301 of the 
Trade Act of 1974 (Pub. Law 93-618; 88 
Stat. 1978). The text of the complaint 
follows (except for confidential busi¬ 
ness information in an annex to the 
complaint which identifies by name 
the cigar brands listed in tables 1-3): 

Before the Office of the Special 
Representative for Trade Negotia¬ 
tions 

In The Matter Of: United States Ex¬ 
ports of Cigars to Japan 

COMPLAINT UNDER SECTION 301 OF THE 
TRADE ACT OF 1974 

March 14, 1979. 

The Cigar Association of America, 
Inc., 1120 Nineteenth St.. NW.. Wash¬ 
ington, D.C. 20036 (202) 466-3070. Mi¬ 
chael J. Kowalsky, President Peter 
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Buck Feller, Secretary General 
Counsel. 

Complaint Under Section 301 of the 
Trade Act of 1974 

SUMMARY 

This Complaint is filed pursuant to 
Section 301 of the Trade Act of 1974 
and 15 CFR Part 2006. 

The Complainant is the Cigar Asso¬ 
ciation of America. Inc., a non-profit 
trade association, representing firms 
whose sales account for 75% of the 
large cigars sold in the United States. 

The basis for the Complaint is that 
the Japan Tobacco and Salt Public 
Corporation (JTS). an instrumentality 
of the Government of Japan, (a) main¬ 
tains unreasonable import restrictions 
which impair the value of trade com¬ 
mitments made to the United States 
or which are unreasonably and which 
burden or restrict United States com¬ 
merce in cigars, and (b) engages in acts 
or policies which burden or restrict 
United States commerce in cigars. 

Complainant requests the Special 
Representative for Trade Negotiations 
to recommend that the President take 
all appropriate and feasible steps 
within his power to obtain the com¬ 
plete elimination of such restrictions, 
including the institution of retaliatory 
actions authorized by Section 301(a). 

RESTRICTIVE USE OF GOVERNMENT 
MONOPOLY 

The Japan Tobacco and Salt Public 
Corporation (JTS) is an instrumentali¬ 
ty of the Government of Japan. Cigar 
retailers in Japan must purchase their 
cigar supplies from JTS. That is. JTS 
is an official monopoly and, as such, is 
the sole commercial source of cigars 
and other tobacco products, including 
imports. Retail prices are fixed by law 
in accordance with policies established 
by Japan’s Ministry of Finance and 
JTS. JTS is exempt from duties on 
cigar imports.(i) 

Under this monopoly system the 
retail prices of cigars in Japan are set 
at exorbitantly high levels. Such cigar 
prices are unreasonable and have the 
effect of severely restricting United 
States exports of cigars to Japan 
within the meaning of Section 301(a) 
of the Trade Act of 1974. 

The unreasonable nature of cigar 
pries charged in Japan can be readily 
demonstrated by comparing U.S. cigar 
prices in Japan with the JTS costs. 
The comparison, set forth in Table 1, 
reveals an enormous monopoly profit. 
The retail prices for U.S. cigars cur¬ 
rently sold in Japan are more than 
double what the known cost variables, 
used by the JTS in determining such 
prices, suggest they should be. Table 1 
indicates that JTS prices yield a mo¬ 
nopoly profit of between 52.3% and 
57.3% in excess of a “normal” profit of 
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20.7%. Such excess profit does not 
even take into account an adjustment 
for reduced net costs of U.S. cigars at¬ 
tributable to the substantial apprecia¬ 
tion of the yen against the dollar. 

The reduced yen cost of importing 
U.S. cigars is demonstrated in Table 2 
which provides a 5 year summary of 
the JTS cost of U.S. cigars purchased, 
adjusted by the change in the ex¬ 
change rate between the yen and the 
dollar. Current Japanese retail prices 
are more than 6 times greater than 
JTS costs and about 5 times greater 
than suggested retail prices for these 
cigars in the United States. While the 
yen cost of imported U.S. cigars has 
generally decreased over the past 5 
years, because of the increased pur¬ 
chasing power of the yen (the value of 
the yen against the dollar has in¬ 
creased by 50% since 1975). some retail 
prices for U.S. cigars in Japan are 
higher today than they were in 1975 
(16.7% and 33.3% for Brands B and E). 
Other prices have dropped, but not 
nearly as much as the reduction in yen 
cost to JTS. 

Table 3 provides a 5 year summary 
of the FOB and CIF selling prices of 
the U.S. cigar brands purchased by 
JTS; and depicts the retail prices in 
the U.S. and Japan. 

MARKETING RESTRICTIONS IN JAPAN 

JTS policies severely restrict the 
marketing of imported cigars in Japan, 

(2) as follows: 

(1) Unreasonably long minimum 
time required for a product to remain 
in test market (1-2 years); 

(2) No press releases about the prod¬ 
uct are allowed except JTS releases 
announcing introduction of the prod¬ 
uct; 

(3) Advertising in Japanese media is 
permitted only if a price change is an¬ 
nounced. 

(4) The only place information 
about the product may appear is in 
the JTS catalog for imported brands. 

RESTRICTIVE EFFECT ON UNITED STATES 
COMMERCE 

The United States cigar industry has 
the technology and productive capac¬ 
ity to produce and sell cigars in a mul¬ 
titude of sizes and shapes to Japanese 
consumers at modest prices. Certain 
demographic data suggest that Japan 
would be a significant export market 
for U.S. cigars, if the unreasonable 
rstrictions cited above were eliminat¬ 
ed. Japan is a highly affluent industri¬ 
alized country with a large population. 
Individual earnings parallel those in 
the United States. Tobacco consump¬ 
tion enjoys widespread popularity. 


Annual per capita cigarette consump¬ 
tion in Japan is about 3,300-3,400 per 
person, 15 years and older. This com¬ 
pares to United States consumption of 
about 4,000 per person. 18 years and 
older. There are some 249,000 retail to¬ 
bacco establishments in Japan. Only 
3.300 sell imported tobacco products 
and only half of these sell cigars. 

Japan has all of the characteristics 
of a viable market for U.S. cigars. Yet, 
U.S. cigar exports to Japan for the 
past 6 years have been erratic, ranging 
from 45 million units in 1973 (valued 
$1,060,000) to 18.5 million in 1978 
(valued $392,000). See Table 4. Total 
cigar consumption in Japan is about 
50-100 million units (compared to 4.7 
billion in the U.S.) per year. This low 
level of consumption is understanda¬ 
ble if one recognizes that the retail 
price of cigars has a major influence 
on consumption patterns. 

U.S. cigar consumption is generally 
price elastic, particularly at the lower 
retail price levels (up to 8 cents each) 
and popular retail price levels (8 cents 
to 15 cents each). The same is likely to 
hold true for Japan. Therefore, the 
quantity of product sold is directly re¬ 
lated to the price at which it sells and 
to a lesser extent the distribution and 
promotion of the product. That is to 
say, if retail prices were reasonable, 
and distribution of the products were 
broadened, many more U.S. cigars 
would be sold in Japan. 

REMEDY 

The U.S. cigar industry believes that 
a 55% reduction in the retail price of 
U.S. cigars sold in Japan, and the 
elimination of the other offensive re¬ 
strictive practices cited above, would 
permit annual U.S. cigar exports to 
Japan to grow by more than $5 million 
within the next few years with a pros¬ 
pect of greater long-term growth. Fur¬ 
ther, we believe this export potential 
would previously have been realized, 
had it not been for the excessive retail 
prices charged over the past 5 years 
(including failure to adjust fully for 
the substantial appreciation of the 
yen) and other unreasonable restric¬ 
tions which JTS has maintained. 

Retail price is the most significant 
factor affecting consumption of U.S. 
cigars in Japan. Therefore, reduction 
of the retail price in Japan to a rea¬ 
sonable level Is the essential ingredi¬ 
ent in permitting a meaningful expan¬ 
sion of U.S. cigar exports to Japan. 
The relaxation of the Japanese mar¬ 
keting restrictions noted above would 
help facilitate U.S. cigar exports, but 
only if the JTS monopoly prices are 
lowered by 55% or more. 


The Cigar Association of America, 
Inc., requested the Trade Facilitation 
Committee. U.S. Department of Com¬ 
merce, to resolve this egregious prob¬ 
lem on March 3. 1978. It now appears 
that bilateral discussions on the sub¬ 
ject have proved fruitless. According¬ 
ly, we are filing this Section 301 Com¬ 
plaint to enable the President to make 
full use of his powders to obtain the 
elimination of the unreasonable re¬ 
strictions set forth above. 

Should the Section 301 consultative 
process also fail to bring about the 
elimination of these restrictions, we 
would recommend that retaliatory 
action be taken against imports from 
Japan. In our view, an ideal candidate 
for such retaliatory action would be 
lag screws of iron or steel classified 
under TSUSA Item 646.4920. Imports 
of such lag screws from Japan in 1978 
totaled $5.8 million, which is equiva¬ 
lent to the annual lost U.S. cigar ex¬ 
ports to Japan attributable to the re¬ 
strictive practices concerned. Retali¬ 
atory action, sufficient to reduce lag 
screw imports from Japan to $.4 mil¬ 
lion per year, would match the restric¬ 
tive effect of unreasonable JTS re¬ 
strictions on United States commerce. 

We have been advised that the Gov¬ 
ernment of Japan is contemplating 
the introduction of a 60% ad valorem 
(CIF) tariff on cigar imports in the 
near future. Currently, there is no 
tariff assessed on commercial imports 
of cigars. It seems incomprehensible to 
us that Japan should propose to erect 
a 60% tariff barrier on cigar Imports in 
this context. Such an exaction w r ould 
only compound the clear unfair trade 
practice to which this Complaint is ad¬ 
dressed. 

FOOTNOTES 

(1) According to the U.S. Department of 
Commerce, the Government of Japan has 
consistently maintained that, since JTS Is a 
state-owned monopoly, it is exempt from 
customs duties. This position has been com¬ 
municated to STR and the Trade Facilita¬ 
tion Committee of U.S. Department of Com¬ 
merce, and is noted in the GATT. Japan has 
therefore refused to negotiate a tariff re¬ 
duction for commercial imports of cigars. 

(2) According to the U.S. Department of 
Commerce, Trade Facilitation Committee. 
JTS policies restrict foreign advertising 
within the following guidelines: 

(1) A press release, issued by JTS. for an¬ 
nouncement of new product; no further re¬ 
leases. 

(2) Diffusion of new product knowledge 
limited exclusively to JTS catalogue for im¬ 
ported brands. 

(3) Advertising in Japanese media is only 
permitted to announce price change of a 
brand. 

(4) Advertising in English media in Japan 
is generally permitted. 
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[3190-01-M] 

Table 4.— U.S. Cigar Exports to Japan 
[1973-1978] 


Units (000 s) Value ($000) 


Year 


to Japan 

Total U.S. 
Exports 

to Japan 

Total U.S. 
Exports 

1973. 


44.541 

111.798 

$1,060 

$3,615 

1974.... 


19.697 

86.464 

766 

3,968 

1975.. 


15.820 

91.799 

698 

4.601 

1976 .... 


16.877 

124.434 

450 

5.729 

1977. 


6.560 

106.718 

248 

5.445 

1978. 


18.581 

165.584 

392 

7.663 


Source: U.S. Department of Commerce. Bureau of the Census. FT-410. 


1. Hearings. The complainant has 
not requested that hearings be held on 
this matter. 

2. Presentation of views . Persons 
wishing to present their views concern¬ 
ing the allegation in the complaint 
must file written briefs in accordance 
with the procedures set forth in 15 
CFR 2006.6 on or before April 30, 
1979. 

3. Rebuttal Briefs. In order to assure 
parties the opportunity to contest in¬ 
formation provided by other interest¬ 
ed parties, a rebuttal brief may be 
filed by any party on or before May 
14. 1979. Rebuttal briefs should be 
strictly limited to demonstrating 
errors of fact or anaylsis not pointed 
out in the briefs and should be as con¬ 
cise as possible. 

Richard R. Rivers. 

General Counsel, Office of the 
Special Trade Representative 
for Trade Negotiations. 

March 23. 1979. 

[FR Doc. 79-9503 Filed 3-29-79; 8:45 am] 


[8025-01-M] 

SMALL BUSINESS ADMINISTRATION 

[Declaration of Disaster Loan Area No. 

1601] 

ALABAMA 

Declaration of Disaster Loan Area 

Baldwin County and adjacent coun¬ 
ties within the State of Alabama con¬ 
stitute a disaster area as a result of 
damage caused by heavy rains and 
flooding which occurred on March 3, 
1979. Applications will be processed 
under the provisions of Public Law 94- 
305. Interest rate is 7% percent. Eligi¬ 
ble persons, firms and organizations 


may file applications for loans for 
physical damage until the close of 
business on May 15. 1979, and for eco¬ 
nomic injury until the close of busi¬ 
ness on December 26, 1979, at: 

Small Business Administration. District 
Office, 908 South 20th Street, Birmingham, 
Alabama 35205. 

or other locally announced locations. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Dated: March 26, 1979. 

A. Vernon Weaver, 
Administrator. 
[FR Doc. 79-9822 Filed 3-29-79; 8:45 am] 


[ 8025-01-M] 

[Proposed License No. 02/02-0353] 

BREMAR CAPITAL CORP. 

Application for a License To Operate as a 
Small Business Investment Company 

An application for a license to oper¬ 
ate as a Small Business Investment 
Company under the Small Business 
Investment Act of 1958, as amended 
(Act) (15 U.S.C. 661 et. seq.), has been 
filed by Bremar Capital Corporation 
(the Applicant) with the Small Busi¬ 
ness Administration pursuant to 13 
CFR 107.102. 

The Applicant, with its principal 
place of business at 9 West 57th 
Street. New York, New York 10019 will 
begin operations with $1,000,000 of 
paid-in capital and surplus which will 
be owned 100 percent by Bremar Hold¬ 
ings Corporation (BHC), a Delaware 
Corporation. BHC, a wholly owned 
subsidiary of Endeavour Holding, Ltd., 
a Swiss Corporation, is 100 percent 
owned by Bremar Holdings Ltd., a 
British Merchant Bank, which is 65 
percent owned by Erwin Brecher and 
his family. 


The officers and directors of the Ap¬ 
plicant will be as follows: 

Name and Title 

Erwin Brecher, president, director, 86 
Northgate, London. N.W.8, England. 
Robert S. Minton. Jr., vice president, gener¬ 
al manager. 531 Main Street, New York, 
New York 10044. 

The Applicant intends to render 
management consulting services to cli¬ 
ents and other small business con¬ 
cerns. Such services including business 
consulting, appraising, feasibility re¬ 
ports and institutional loan placement 
will be performed by officers and di¬ 
rectors of the Applicants. 

The Applicant will conduct its oper¬ 
ations principally in New York State 
and will establish a broad financing 
policy. 

Matters involved in SBA’s considera¬ 
tion of the Applicant include the gen¬ 
eral business reputation and character 
of* the proposed owners and manage¬ 
ment, and the probability of successful 
operation of the applicant under their 
management. Including adequate prof¬ 
itability and financial soundness, in 
accordance with the Act and the SBA 
Rules and Regulations. 

Any person, may, on or before April 
16, 1979 submit to SBA written com¬ 
ments on the proposed License. Any 
such communications should be ad¬ 
dressed to the Deputy Associate Ad¬ 
ministrator for Investment, Small 
Business Administration, 1441 "L” 

Street. N.W., Washington. D.C. 20416. 

A copy of this Notice shall be pub¬ 
lished in a newspaper of general circu¬ 
lation in New York. New York. 

(Catalog of Federal Domestic Assistance 
Program No. 59.011, Small Business Invest¬ 
ment Companies.) 

Dated: March 26, 1979. 

Peter F. McNeish, 
Deputy Associate Administrator 
for Investment 
[FR Doc. 79-9820 Filed 3-29-79; 8:45 am] 


[8025-01-M] 

[Declaration of Disaster Loan Area No. 1536 
Arndt. No. 1 ] 

CALIFORNIA 

Declaration of Disaster Loan Area 

The above numbered Declaration 
(See 43 FR 49873). is amended only for 
Laguna Beach (Orange County), Cali¬ 
fornia, in accordance with the Presi¬ 
dent's declaration of October 9, 1978 
and subsequent amendment of Janu¬ 
ary 19, 1979 by the Federal Disaster 
Assistance Administration (FDAA). 
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The January 19. 1979 Amendment by 
FDAA revised the Incident date from 
October 2, 1978 to February 5. 1978. 

This change in the incident date to 
February 5, 1978 will require a change 
in the applicable Public Law regulat¬ 
ing the processing of applications in 
Disaster Loan Area No. 1536 from 
Public Law 94-305 to Public Law 95- 
89. 

The termination date for filing ap¬ 
plications for physical damage is ex¬ 
tended until the close of business on 
May 29. 1979 and for economic injury 
until the close of business on July 9, 
1979. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Dated: March 23. 1979. 

William H. Mauk, Jr., 
Acting Administrator . 

CFR Doc. 79-9823 Filed 3-29-79; 8:45 am) 


[8025-01 -M] 

[Declaration of Disaster Loan Area #1603] 

GEORGIA 

Declaration of Disaster Loan Area 

Floyd. Gilmer and Polk Counties 
and adjacent counties within the State 
of Georgia constitute a disaster area 
as a result of damage caused by heavy 
rains, flooding and mud slides which 
occurred March 3. 4, 5 and 6. 1979. Ap¬ 
plications will be processed under the 
provisions of Public Law 94-305. Inter¬ 
est rate is 7% percent. Eligible per¬ 
sons. firms, and organizations may file 
applications for loans for physical 
damage until the close of business on 
May 25. 1979. and for economic injury 
until the close of business on Decem¬ 
ber 26, 1979 at: Small Business Admin¬ 
istration, District Office. 1720 Peach¬ 
tree Road. N.W. 6th Floor. Atlanta, 
Georgia 30309 or other locally an¬ 
nounced locations. 

(Catalog of Federal Domestic Assistanoe 
Program Nos. 59002 and 59008.) 

Dated: March 26. 1979. 

A. Vernon Weaver, 
Administrator. 

[FR Doc. 79-9824 Filed 3-29-79; 8:45 am] 


[8025-01-M] 

[Declaration of Disaster Loan Area #1587, 
Arndt. No. 2] 

WISCONSIN 

Declaration of Disaster Loan Area 

The above numbered Declaration 
(See 44 FR 15554), and Amendment #1 
(See 44 FR* 17250), are amended by 
adding Green County and adjacent 
counties within the State of Wiscon¬ 
sin, which constitute a disaster area 


because of damage resulting from 
heavy snow which occurred on Decem¬ 
ber 15, 1978 through February 28, 
1979. All other information remains 
the same: i.e., the termination date for 
filing applications for physical damage 
is close of business on May 3, 1979, and 
for economic injury until the close of 
business on December 3. 1979. 

(Catalog of Federal Domestic Assistance 
Program Nos. 59002 and 59008.) 

Dated: March 26. 1979. 

A. Vernon Weaver, 
Administrator. 

[FR Doc. 79-9825 Filed 3-29-79; 8:45 am] 


[8025-01-M] 

[Proposed License No. 02/02-0356] 

TRANSWORLD VENTURES, LTD. 

Application for a License To Operate as a 
Small Business Investment Company 

Notice is hereby given that an appli¬ 
cation has been filed with the Small 
Business Administration pursuant to 
Section 107.102 of the Regulations 
governing small business investment 
companies (CFR 107.102 (1978)), 

under the name of Transworld Ven¬ 
tures, Ltd., Suite 1506, 30 East 42nd 
Street, New York, New York 10017, for 
a license to operate as a small business 
investment company, under the provi¬ 
sions of the Small Business Invest¬ 
ment Act of 1958. as amended, (Act), 
and the Rules and Regulations pro¬ 
mulgated thereunder. 

The proposed officers, directors and 
stockholders are as follows: 

Name and Title 

Jack H. Berger, president, chief executive 
officer, chairman of the board of direc¬ 
tors. 945 Fifth Avenue, New York, New 
York 10021. 

Morris Landis, vice president, secretary, di¬ 
rector. 1050 George Street, New Bruns¬ 
wick. New Jersey 08901. 

Seymour Deutsch, vice president, treasurer, 
director, 245 East 63rd Street. New York. 
New York 10021. 

Hans Wydler. director, 945 Fifth Avenue, 
New York. New York 10021. 

Hyman Badner, director, 785 Fifth Avenue, 
New York, New York 10022. 

Multinational Financial Services, Ltd.,* 30 
East 42nd Street, New York, New York 
10017. 

The applicant proposes to commence 
operations with a capitalization of 
$556,500 which will be derived from 
the sale of 10,500 shares of common 
stock at $53 per share. At this time 
Multinational Financial Services, Ltd. 
(MFS), has purchased 142 shares for 
$7,526 and has agreed to purchase an 
additional 2,358 shares for $124,974 
providing the nineteen (19) sharehold¬ 


• Upon successful completion of the stock 
offering could own 24 percent of the out¬ 
standing shares of stock. 


ers of (MFS) subscribe to the balance 
of 8,000 shares on the basis of 1 share 
of the applicant’s stock for each 2.125 
shares of Class A Common stock of 
MFS owned by them. 

Matters involved in SBA’s considera¬ 
tion of the application include the 
general business reputation of the 
owners and management, and the rea¬ 
sonable prospects for successful oper¬ 
ation of the new SBIC in accordance 
with the Act and Regulations. 

Notice is hereby given that any 
person may. not later than April 16, 
1979. submit to SBA, in writing, rele¬ 
vant comments on the proposed licens¬ 
ing of this company. Any such commu¬ 
nications should be addressed to: 
Deputy Associate Administrator for 
Investment, Small Business Adminis¬ 
tration. 1441 “L” Street. N.W., Wash¬ 
ington. D.C. 20416. 

A copy of this Notice will be pub¬ 
lished in a newspaper of general circu¬ 
lation in New York. New York. 

(Catalog of Federal Domestic Assistance 
Program No. 59.0111. Small Business Invest¬ 
ment Companies.) 

Dated: March 26, 1979. 

Peter F. McNeish, 
Deputy Associate Administrator 
for Investment 

[FR Doc. 79-9821 Filed 3-29-79; 8:45 am] 


[4810-22-M] 

DEPARTMENT OF THE TREASURY 

Customs Service 

[T.D. 79-99] 

INSTRUMENTS OF INTERNATIONAL TRAFFIC 

Certain steel container (flo-bins) used for the 
transportation of sodium cyanide “cyono- 
gran M designated as instruments of interna¬ 
tional traffic 

It has been established to the satis¬ 
faction of the U.S. Customs Service 
that steel containers, generally re¬ 
ferred to as “flo-bins,” designed for 
the transportation of sodium cyanide 
“cyanogram,” which are steel and 
which measure 44 inches in width by 
52 inches in height with a volume of 
60.3 cubic feet and a net capacity of 
3,000 pounds, are marked with a De¬ 
partment of Transportation label 
“DOT 56,” are stenciled with the 
owner’s name (“Property of E. I. du 
Pont de Memours & Co. Inc.”) and the 
owner’s cyanide label (IC-25391 (1- 
72)). are substantial, are suitable for 
and capable of repeated use, and are in 
signficant numbers in international 
traffic. 

Under the authority of section 
10.41(a)(1), Customs Regulations, I 
hereby designate the above-described 
steel containers as “instruments of in¬ 
ternational traffic” within the mean¬ 
ing of section 322(a), Tariff Act of 
1930, as amended (19 U.S.C. 1322(a)). 
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These containers may be released 
under the procedures provides for in 
§ 10.41a, Customs Regulations. 
(103806) (BOR-7-07) 

Dated: March 19, 1979. 

J. P. Tebeau, 

Director , Carrier’s Drawback 
and Bonds Division, 
[FR Doc. 79-9736 Piled 3-29-79: 8:45 am) 


[4810-22-M] 

Qffic# of tho Secretary 

METHTl ALCOHOL FROM CANADA 

Antidumping: Determination of Sale* at Lest 
Than Fair Volue 

AGENCY: U.S. Treasury Department, 

ACTION: Determination of Sales at 
Less Than Pair Value. 

SUMMARY: Based upon an investiga¬ 
tion it has been determined that 
methyl alcohol (methanol) from 
Canada is being sold at less than fair 
value within the meaning of the Anti¬ 
dumping Act, 1921. Sales at less than 
fair value generally occur when the 
price of merchandise for exportation 
to the United States is less than the 
price of such or similar merchandise 
sold in the home market. This pro¬ 
ceeding is being referred to the United 
States International Trade Commis¬ 
sion for a determination concerning 
injury to an industry in the United 
States. 

EFFECTIVE DATE: March 30, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Edward F. Haley, U.S. Customs 
Service, Duty Assessment Division, 
1301 Constitution Avenue, N.W., 
Washington, D.C. 20229, telephone 
(202) 566-5492. 

SUPPLEMENTARY INFORMATION: 
On May 2. 1978, information was re¬ 
ceived in proper form pursuant to 
§§ 153.26 and 153.27, Customs Regula¬ 
tions (19 CFR 153.26, 153.27), from E. 
I. du Pont de Nemours and Company 
alleging that methyl alcohol (metha¬ 
nol) from Canada is being, or is likely 
to be, sold at less than fair value 
within the meaning of the Antidump¬ 
ing Act, 1921. as amended (19 U.S.C. 
160 et seq.). (Referred to in this notice 
as "the Act") 

On the basis of this information and 
subsequent preliminary investigation 
by the Customs Service, an "Anti¬ 
dumping Proceeding Notice" was pub¬ 
lished in the Federal Register of 
June 14, 1978 (43 FR 25758). A "With¬ 
holding of Appraisement Notice" was 
published in the Federal Register of 
December 19. 1978 (43 FR 59196). 

Methyl alcohol, also known as 
methanol, is classifiable under item 


numbers 427.9600 and 427.9700 of the 
Tariff Schedules of the United States 
Annotated. 

Determination of Sales at Less Than 
Fair Value 

I hereby determine that, for the rea¬ 
sons stated below, methyl alcohol 
from Canada is being, or is likely to 
be, sold at less than fair value within 
the meaning of section 201(a) of the 
Act (19 U.S.C. 160(a)). 

Statement of Reasons on Which This 
Determination Is Based 

The reasons and bases for the above 
determination are as follows: 

a. Scope of the Investigation. Virtu¬ 
ally all imports of methanol from 
Canada during the period covered by 
this investigation were manufactured 
by Alberta Gas Chemicals Limited 
(AGCL); therefore, the investigation 
was limited to this manufacturer. 

b. Basis of Comparison. For the pur¬ 
pose of considering whether the mer¬ 
chandise in question is being, or is 
likely to be, sold at less than fair value 
within the meaning of the Act. the 
proper basis of comparison is between 
purchase price and the adjusted home 
market price of such or similar mer¬ 
chandise. Purchase price, as defined in 
section 203 of the Act (19 U.S.C. 162), 
was used since U.S. sales were made to 
unrelated customers prior to the date 
of exportation of the merchandise. 
Home market price, as defined in sec¬ 
tion 153.2, Customs Regulatios (19 
CFR 153.2), was used for fair value 
comparison purposes since such or 
similar merchandise was sold in the 
home market in sufficient quantities 
to provide an appropriate basis of com¬ 
parison. In this case, AGCL’s home 
market sales accounted for over 55 
percent of all sales to markets other 
than the United States, and over 38% 
of AGCL’s total sales during the 
period investigated. 

Consequently, this was deemed ade¬ 
quate to establish a home market for 
purposes of price comparisons. 

In accordance with § 153.31(b), Cus¬ 
toms Regulations (19 CFR 153.31(b)), 
pricing information was obtained con¬ 
cerning sales to the United States and 
in the home market during the 6- 
month period January 1, 1978, 

through June 30, 1978. 

c. Purchase Price. For the purpose of 
this determination of sales at less than 
fair value, the purchase price was cal¬ 
culated based on prices to unrelated 
UJS. customers with deductions for 
freight, U.S. duty, and sales commis¬ 
sion, where appropriate. 

For the purposes of making fair 
value comparisons customers were 
classified into three groups: Producers 
of formaldehyde, producers of other 
than formaldehyde, and co-producers 


of methanol, since sales to these 
classes of customers were generally 
made at different price levels. 

In the Withholding of Appraisement 
Notice cited above, it was stated that 
sales to U.S. co-producers were not in¬ 
cluded within the price comparisons 
because of the absence of the same 
level of trade within Canada. That 
notice indicated that those co-produc¬ 
er sales to the U.S. accounted for less 
than 6 percent of all sales to the 
United States. It was subsequently dis¬ 
covered. however, that sales made to 
one U.S. customer at the co-producer 
level inadvertently had not been re¬ 
ported by the respondent as co-pro¬ 
ducer sales. These co-producer sales 
accounted for 15 percent of the total 
sales to the U.S. On the basis of the 
new formation the Department has 
decided that sales to U.S. co-producers 
should be included within the price 
comparisons for purposes of this final 
determination. 

In calculating purchase price, so 
called "swap" transactions, which 
appear to be common in the methanol 
industry to reduce freight expenses, 
have not been considered. A swap 
transaction involves the delivery of 
the product by one methanol producer 
to the customer of a second. The 
second producer agrees to deliver a 
comparable amount to a customer of 
the first at an undetermined future 
time. No payment is exchanged. Swap 
shipments to U.S. customers of AGCL 
and United States producers during 
the period of investigation involved 
about 8 million gallons of methanol, or 
approximately 28 percent of AGCL’s 
total U.S. sales. Because the swaps are 
not valued as such to permit simple 
price comparisons, these sales were 
not used in making fair value compari¬ 
sons. 

The respondent has maintained that 
the above swap transactions are not 
sales and, therefore, are outside the 
scope of the Act. Although swap ship¬ 
ments were not included in making 
price comparisons for purposes of this 
investigation. Treasury considers any 
such transactions in which methanol 
is imported into the U.S. from Canada 
to be within the scope of the Anti¬ 
dumping Act and thus subject to any 
Finding of Dumping which subse¬ 
quently may be issued. This would be 
consistent with the treatment accord¬ 
ed so-called swap shipments to U.S. 
customers of Canadian producers of 
potassium chloride (otherwise known 
as muriate of potash) from Canada. 
(Finding of Dumping, December 19, 
1969 (34 FR 19904)). 

d. Home Market Price. AGCL sold 
methanol in Canada to two distinct 
classes of purchaser—producers of for¬ 
maldehyde and producers of other 
than formaldehyde. Consequently, for 
the purpose of this determination of 
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sales at less than fair value, two sepa¬ 
rate weighted-average home market 
prices were calculated for fair value 
comparisons. Deductions were made 
for freight costs in both instances, 
where applicable. In the case of sales 
to one U.S. purchaser, which were 
made pursuant to a long-term fixed- 
price contract renegotiated in July 
1975, a home market price was calcu¬ 
lated based upon sales in Canada 
during the months of June and July of 
that year. The purchaser contended 
that the contract was concluded in 
1973 and, that the price and quantity 
terms renegotiated in 1975 included a 
reservation permitting either party to 
revert to the 1973 terms. Therefore, it 
urged use of 1973 home market price 
data. It has been determined that the 
changes to the contract concluded in 
1975, involving such fundamental 
terms as price and quantity, require 
that the 1975 renegotiation be treated 
as the date of agreement to purchase 
the merchandise in question for pur¬ 
poses of the Act. Therefore. 1973 
home market prices cannot be used to 
establish fair value. 

In making price comparisons, sales 
to U.S. companies characterized as 
“co-producers” were compared with 
sales in the home market to producers 
of formaldehyde because there were 
no sales by AGCL to co-producers in 
Canada. Although Celanese Canada, a 
producer of methanol in Canada, pur¬ 
chased methanol from AGCL during 
the period investigated, that methanol 
was for use in the production of for¬ 
maldehyde in Celanese Canada's facili¬ 
ty in Western Canada. Celanese 
Canada produces some methanol in 
that facility; however, methanol is 
produced there only as a by-product. 
The great bulk of Celanese Canada’s 
methanol is produced in a facility lo¬ 
cated in Eastern Canada. Because the 
prices paid by Celanese Canada for 
AGCL’s methanol are generally reflec¬ 
tive of prices paid by producers of for¬ 
maldehyde, Celanese Canada is not 
considered to be a co-producer of 
methanol sales in the usual sense of 
the term. 

Respondent maintained that sales to 
a third-country co-producer should be 
used as the basis for comparing prices 
to U.S. co-producers or, in the absence 
of that, the price differential on 
AGCL’s sales in the U.S. to co-produc¬ 
ers and sales to producers of formalde¬ 
hyde be used for establishing the ad¬ 
justment to the home market price. 
Georgia-Pacific Corp., a U.S. co-pro¬ 
ducer. also maintained that third- 
country experience should be used, or 
that, in the alternative, adjustments 
be made for volume discounts pursu¬ 
ant to § 153.9 of the Customs Regula¬ 
tions (19 CFR 153.9) or for circum¬ 
stances of sale, pursuant to § 153.10 
(19 CFR 153.10). 


NOTICES 

Treasury’s consistent interpretation 
of § 153.15 of the Customs Regulations 
(19 CFR 153.15) has precluded the use 
of third-country sales as a basis for 
making level of trade comparisons for 
fair value purposes. Moreover, the De¬ 
partment has not considered sales at 
different levels of trade in the U.S. as 
an appropriate basis for adjustments 
in calculating fair value. Nevertheless, 
the Treasury has in the past consid¬ 
ered claims for quantity discounts or 
differences in circumstances of sale, to 
the extent the requirements for such 
adjustments can be satisfied, which 
have reached results comparable to a 
“level of trade” adjustment. Where 
price differences result from differ¬ 
ences in the levels of trade being 
served, and the cost of those differ¬ 
ences can be quantified by reference 
to verified added costs incurred due to 
different marketing practices in the 
foreign market under examination, an 
adjustment will be considered. Howev¬ 
er, in this case no actual quantifica¬ 
tion of such differences was presented. 
Accordingly, the Department has used 
sales at the nearest comparable level 
of trade, in this case sales to producers 
of formaldehyde, for purposes of com¬ 
parison with sales to co-producers in 
the United States. 

In prior cases, the Department has 
noted that adjustments for differences 
in level of trade cannot always be ac¬ 
counted for satisfactorily by adjust¬ 
ments for differences in circumstances 
of sale and quantity discounts. Since 
the issue here is a fundamental one, 
affecting many cases, it is deemed in¬ 
advisable to depart from consistent 
prior practice until a thorough review 
of the issue has been completed and 
any changes to that practice imple¬ 
mented through a formal rule-making 
process. 

Respondent made a claim for an ad¬ 
justment for differences in quantities 
relative to sales to one large U.S. pro¬ 
ducer of formaldehyde. Since ade¬ 
quate documentation was not provided 
pursuant to § 153.9 of the Customs 
Regulations to justify such an adjust¬ 
ment, that claim was disallowed. 

e. Result of Fair Value Comparisons . 
Using the above criteria, U.S. purchase 
prices were found to be lower than the 
home market price of such or similar 
merchandise in all instances. Compari¬ 
sons were made on approximately 72 
percent of the methanol sold in the 
United States by AGCL during the 
period of investigation. Margins were 
found ranging from 9.9 percent to 
108.6 percent on 100 percent sales 
compared. The weighted-average 
margin computed over all sales com¬ 
pared was 59.2 percent. 

The Secretary has provided an op¬ 
portunity to known interested persons 
to present written and oral views pur¬ 
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suant to § 153.40, Customs Regulations 
(19 CFR 153.40). 

The U.S. International Trade Com¬ 
mission is being advised of this deter¬ 
mination. 

This determination is being pub¬ 
lished pursuant to § 201(d) of the Act 
(19 U.S.C. 160(d)). 

March 23, 1979. 

Robert H. Mundheim, 
General Counsel 
of the Treasury . 
[FR Doc. 79-9739 Filed 3-29-79; 8:45 am) 


[4810-25-M] 

(Department of the Treasury Order No. 

111-11 

DELEGATION OF AUTHORITY TO ASSISTANT 

SECRETARY (TAX POLICY) CONCERNING 

OPERATION OF THE ASSET DEPRECIATION 

RANGE SYSTEM 

March 13, 1979. 

Pursuant to the authority vested in 
the Secretary of the Treasury by Re¬ 
organization Plan No. 26 of 1950, su¬ 
pervision of the functions of the 
Office of Industrial Economics was 
tranferred from the Commissioner of 
Internal Revenue to the Assistant Sec¬ 
retary (Tax Policy), effective June 11, 
1973. Positions, personnel, funds, rec¬ 
ords. and property of the Office of In¬ 
dustrial Economics, as determined by 
the Commissioner of Internal Reve¬ 
nue, the Assistant Secretary (Tax 
Policy) and the Assistant Secretary 
(Administration), were tranferred 
from the Internal Revenue Service to 
the Office of the Secretary. See Treas¬ 
ury Department Order No. 175-5, 
dated June 11, 1973. These transfers 
remain in force and effect. 

Pursuant to the authority vested in 
me by Sections 167(m), 263(e), and 
7701(a)(ll) and (12) of the Internal 
Revenue Code of 1954, authority to es¬ 
tablish, supplement, and revise the 
asset guideline classes, asset guideline 
depreciation periods and ranges, and 
annual asset guideline repair allow¬ 
ance percentages, for the Class Life 
Asset Depreciation Range System is 
delegated to the Assistant Secretary 
(Tax Policy), effective on the date of 
this Order. 

Any previous delegations of the au¬ 
thority delegated herein are supersed¬ 
ed to the extent they are inconsistent 
with this Order, effective on the date 
of this Order. 

W. Michael Blumenthal, 
Secretary of the Treasury. 

(FR Doc. 79-9662 Filed 3-29-79; 8:45 am] 
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NOTICES 


[ 8320-01-M] 

VETERANS ADMINISTRATION 

NEW MEDICAL CENTER, CAMDEN, NJ. 

Availability of Draft Environmental Impact 
Statomont 

Notice is hereby given that a docu¬ 
ment entitled “Draft Environmental 
Impact Statement, Veterans Adminis¬ 
tration Medical Center, Camden, New 
Jersey/’ dated March 1979, has been 
prepared as required by the National 
Environmental Policy Act of 1969. 

The preferred location of the Medi¬ 
cal Center is a 10.5± acre site in down¬ 
town Camden near the Cooper Medi¬ 
cal Center. The Veterans Administra¬ 
tion Medical Center will have, as a 
maximum, 360 hospital beds, 120 nurs¬ 
ing home care beds and the necessary 
outpatient and support functions. 

The Draft Statement discusses the 
environmental impact of the New 
Medical Center at the preferred loca¬ 
tion and evaluates this and other al¬ 
ternatives including “No Action”. The 
document is being placed for public 
examination in the Veterans Adminis¬ 
tration office at Washington, D.C. Per¬ 
sons wishing to examine a copy of the 
document may do so at the following 
office: Mr. Willard Sitler, Director, En¬ 
vironmental Affairs Office (66), Room 
950, Veterans Administration, 1425 K 
Street. N.W.. Washington. D.C. 20420. 
(202-389-2526). 

Single copies of the Draft Environ¬ 
mental Impact Statement may be ob¬ 
tained on request to: Director, Envi¬ 
ronmental Affairs Office (66), Veter¬ 
ans Administration, 810 Vermont 
Avenue, N.W., Washington, D.C. 
20420. 

Dated: March 27, 1979. 

By direction of the Administrator. 

Maury S. Cralle, Jr.. 

Assistant Deputy Administrator 
for Financial Management 
and Construction. 

[FR Doc. 79-10047 Filed 3-29-79; 9:13 am] 


[7035-01-M] 

INTERSTATE COMMERCE 
COMMISSION 

[Notice No. 55] 

ASSIGNMENT OF HEARINGS 

March 27. 1979. 

Cases assigned for hearing, post¬ 
ponement, cancellation or oral argu¬ 
ment appear below and will be pub¬ 
lished only once. This list contains 
prospective assignments only and does 
not include cases previously assigned 
hearing dates. The hearings will be on 
the Issues as presently reflected in the 
Official Docket of the Commission. An 
attempt will be made to publish no¬ 
tices of cancellation of hearings as 


promptly as possible, but interested 
parties should take appropriate steps 
to insure that they are notified of can¬ 
cellation or postponements of hearings 
in which they are interested. 

Correction 

MC-69281 (Sub-No. 45P), The David¬ 
son Transfer dc Storage Co., now as¬ 
signed for hearing on April 23, 1979 <1 
week), at Baltimore, Md., instead of 
Chicago, Ill. in a hearing room to be 
later designated. 

Norn—This notice corrects place o t hear¬ 
ing for No. MC-69281 (Sub-No. 45F). 

H. G. Homme, Jr., 
Secretary . 

[FR Doc. 79-9757 Filed 3-29-79; 8:45 am) 


[7035-01-M] 

[Notice No. 56) 

ASSIGNMENT OF HEARINGS 

March 27. 1979. 

Cases assigned for hearing, post¬ 
ponement, cancellation or oral argu¬ 
ment appear below and will be pub¬ 
lished only once. This list contains 
prospective assignments only and does 
not include cases previously assigned 
hearing dates. The hearings will be on 
the issues as presently reflected in the 
Official Docket of the Commission. An 
attempt will be made to publish no¬ 
tices of cancellation of hearings as 
promptly as possible, but interested 
parties should take appropriate steps 
to insure that they are notified of can¬ 
cellation or postponements of hearings 
in which they are interested. 

MC-C-10304, Roy Stone Transfer 
Corporation -V- Red Line, Inc. and 
Warren Trucking Co., Inc., now as¬ 
signed for hearing on May 9, 1979 at 
the Office of the Interstate Commerce 
Commission. Washington, D.C. is can¬ 
celed and application dismissed. 

MC-104656 (Sub-14F), Mandrell 

Motor Coach. Inc., now assigned for 
hearing on April 25, 1979 (3 days), at 
Easton, MD., is postponed indefinitely. 

MC 21259 (Sub-2F), Gertsen Cartage 
Co., Inc., now assigned for hearing on 
May 16, 1979, (3 days), at Chicago, IL., 
in a hearing room to be later designat¬ 
ed. 

MC-114457 (Sub-445F), Dart Transit 
Company. No. MC-135874 (Sub-114F). 
LTL Perishables, Inc., now assigned 
for hearing on May 21. 1979. (5 days), 
at St. Paul. MN.. in a hearing room to 
be later designated. 

H. G. Homme, Jr., 
Secretary. 

[FR Doc. 79-9758 Filed 3-29-79 8:45 am] 


[7035-01-M] 

ST. LOUIS SOUTHWESTERN RAILWAY CO. 

[I.C.C. Order No. P-18) 

Pat»«ng«r Train Oparatien; Decision 

Decided March 13, 1979. 

The National Railroad Passenger 
Corporation (Amtrade) has established 
through passenger train service be¬ 
tween Chicago, Illinois, and Laredo. 
Texas. The operation of these trains 
requires the use of the tracks and 
other facilities of the Missouri Pacific 
Railroad Company (MP) between St. 
Louis, Missouri, and Laredo. A portion 
of these MP tracks between Big 
Sandy, Texas, and Texarkana. Arkan- 
sas-Texas, are temporarily out of serv¬ 
ice because of a derailment. An alter¬ 
nate route is available between these 
points via the lines of the St. Louis 
Southwestern Railway Company be¬ 
tween Big Sandy and Texarkana. 

It is the opinion of the Commission 
that the use of such alternate route is 
necessary in the interest of the public 
and the commerce of the people; that 
notice and public procedure herein are 
impracticable and contrary to the 
public interest: and that good cause 
exists for making this order effective 
upon less than thirty days' notice. 

It is ordered, 

(a) Pursuant to the authority vested 
in me by order of the Commission 
served March 6, 1978, and of the au¬ 
thority vested in the Commission by 
section 402(c) of the Rail Passenger 
Service Act of 1970 (45 USC 562(c)), 
the St. Louis Southwestern Railway 
Company is directed to permit the use 
of its tracks and facilities for the 
movement of trains of the National 
Railroad Passenger Corporation be¬ 
tween a connection with the Missouri 
Pacific Railroad Company at Big 
Sandy, Texas, and a connection with 
the Missouri Pacific at Texarkana. Ar- 
kansas-Texas. 

(b) In executing the provisions of 
this order, the common carriers in¬ 
volved shall proceed even though no 
agreements or arrangements now exist 
between them with reference to the 
compensation terms and conditions 
applicable to said transportation. The 
compensation terms and conditions 
shall be. during the time this order re¬ 
mains in force, those which are volun¬ 
tarily agreed upon by and between 
said carriers; or upon failure of the 
carriers to agree, the compensation 
terms and conditions shall be as here¬ 
after fixed by the Commission upon 
petition of any or all of the said carri¬ 
ers in accordance with pertinent au¬ 
thority conferred upon it by the Inter¬ 
state Commerce Commission Act and 
by the Rail Passenger Service Act of 
1970. as amended. 
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(c) Application, The provisions of 
this order shall apply to intrastate, in¬ 
terstate and foreign traffic. 

(d) Effective date. This order shall 
become effective at 5:00 p.m., CST, 
March 13, 1979. 

(e) Expiration date. The provisions 
of this order shall expire at 11:59 p.m., 
CST March 14. 1979, unless otherwise 
modified, changed or suspended by 
order of this Commission. 

This order shall be served upon the 
St. Louis Southwestern Railway Com¬ 
pany and upon the National Railroad 
Passenger Corporation, and a copy of 
this order shall be filed with the Di¬ 
rector, Office of the Federal Register. 

Interstate Commerce 
Commission. 

Joel E. Burns. 

Agent 

IFR Doc. 79-9755 Filed 3-29-79; 8:45 am] 



[7035-01-M] 

CHICAGO, ROCK ISLAND AND PACIFIC 
RAILROAD CO. 

Rerouting of Traffic 

CI.C.C. Order No. 31-A Under Service Order 
No. 1344] 

Upon further consideration of I.C.C. 
Order No. 31, and good cause appear¬ 
ing therefor: 

It is ordered, 

I.C.C. Order No. 31, is vacated. 

This order shall become effective 
March 13, 1979, and shall be served 
upon the Association of American 
Railroads, Car Service Division, as 
agent of all railroads subscribing to 
the car service and car hire agreement 
under the terms of that agreement 
and upon the American Short Line 
Railroad Association. A copy shall be 
filed with the Director, Office of the 
Federal Register. 

Issued at Washington, D. C., March 
13. 1979. 

Interstate Commerce 
Commission, 

Joel E. Burns, 

Agent 

[FR Doc. 79-9756 Filed 3-29-79; 8:45 am] 
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sunshine act meetings 


This section of the FEDERAL REGISTER contains notices of meetings published under the “Government in the Sunshine Act’* (Pub. L. 94-409) 5 U.S.C. 
552b(eM3). 


CONTENTS 

Items 

Commodity Futures Trading 


Commission. 1,2 

Equal Employment Opportuni¬ 
ty Commission. 3, 4, 5 

Federal Energy Regulatory 

Commission. 6, 7, 8 

Federal Mine Safety and 

Health Review Commission. 9 

Nuclear Regulatory Commis¬ 
sion. 10 


[6351-01-M] 

1 

COMMODITY FUTURES TRADING 
COMMISSION. 

TIME AND DATE: 10:30 a.m., March 
30, 1979. 

PLACE: 2033 K Street NW., Washing¬ 
ton, D.C., 8th floor conference room. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Long term calendar planning/enforce¬ 
ment items included. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Jane Stuckey, 254-6314. 

[S-612-79 Filed 3-28-79; 9:24 ami 


[6351-01-M] 

2 

COMMODITY FUTURES TRADING 
COMMISSION. 

TIME AND DATE: 10 a.m., April 3. 
1979. 

PLACE: 2033 K Street NW., Washing¬ 
ton, D.C., 5th floor hearing room. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Review of CFTC Rule Enforcement 
Review Program. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Jane Stuckey, 254-6314. 

[S-613-79 Filed 3-28-79; 9:24 am) 


[6570-06-M] 

3 

EQUAL EMPLOYMENT OPPORTU¬ 
NITY COMMISSION. 


“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
S-574-79. 

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: 9:30 am 
(eastern time), Tuesday, March 27, 
1979. 

CHANGE IN THE MEETING: The 
following matter was added to the 
agenda for the open portion of the 
meeting: Discussion of Compliance 
manual Section 40 concerning Review 
for Litigation Worthiness and Issu¬ 
ance of Cause Determination. 

This discussion arose during consid¬ 
eration of Compliance Manual 
changes concerning the Early Litiga¬ 
tion Identification Program, and the 
Commission determined by a majority 
vote of the entire membership that 
Commission business required that 
this matter be added and that no earli¬ 
er announcement was possible. 

In favor of change: Eleanor Holmes 
Norton, Chair; Daniel E. Leach, Vice 
Chair; Ethel Bent Walsh, Commission¬ 
er; Armando M. Rodriguez, Commis¬ 
sioner; and J. Clay Smith, Jr., Com¬ 
missioner. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Marie D. Wilson, Executive Officer, 

Executive Secretariat, at 202-634- 

6748. 

This notice issued March 27, 1979. 

[S-617-79 Filed 3-28-79; 11:06 am] 


[6570-06-M] 

4 

EQUAL EMPLOYMENT OPPORTU¬ 
NITY COMMISSION. 

TIME AND DATE: 10 a.m. (eastern 
time), Friday, March 30, 1979. 

PLACE: Commission Conference 

Room, No. 5240, on the fifth floor of 
the Columbia Plaza Office Building, 
2401 E Street NW., Washington. DC 
20506. 

STATUS: Open to the public. 

MATTERS TO BE CONSIDERED: 
Federal Sector Affirmative Action 
Plans for 1980. 

Note.—I f action is not concluded, this 
matter may be carried over to a later 
meeting. 

By a unanimous vote of the entire 
membership of the Commission, it was 
determined by recorded vote that the 


business of the Commission required 
that this meeting be held and that no 
earlier announcement was possible. 

In favor of holding meeting: Eleanor 
Holmes Norton, Chair; Daniel B. 
Leach, Vice Chair; Ethel Bent Walsh, 
Commissioner; Armando M. Rodri¬ 
guez, Commissioner; and J. Clay 
Smith. Jr., Commissioner. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: Marie D. Wilson. Ex¬ 
ecutive Officer, Executive Secretariat, 
at 202-634-6748. 

This notice issued March 27, 1979. 

CS-618-79 Filed 3-28-79; 11:16 am] 


[6570-06-M] 

» 

5 

EQUAL EMPLOYMENT OPPORTU¬ 
NITY COMMISSION. 

TIME AND DATE: 9:30 a.m. (eastern 
time). Tuesday, April 3. 1979. 

PLACE: Commission Conference 

Room, No. 5240, on the fifth floor of 
the Columbia Plaza Office Building. 
2401 E Street NW, Washington. DC 
20506. 

STATUS: Part will be open to the 
public and part will be closed to the 
public. 

MATTERS TO BE CONSIDERED: 
Open to the public: 

1. Freedom of Information Act Appeal No. 
79-1-F0IA-6, concerning a request by a 
party who filed a charge of discrimination 
for the file on his charge. 

2. Proposed Procedures for Coordinating 
Federal Agency Equal Employment Activi¬ 
ties, pursuant to Executive Order 12067. 

3. Report on Commission operations by 
the Executive Director. 

Closed to the public: 

1. Proposed decision in Charge No. TAT4- 
0019. 

2. Litigation Authorization; General Coun¬ 
sel Recommendations: 

Matters closed to the public under the 
Commission’s regulations at 29 CFR 
1612.13. 

Note.—A ny matter not discussed or con¬ 
cluded may be carried over to a later meet¬ 
ing. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Marie D. Wilson. Executive Officer, 
Executive Secretariat, at 202-634- 
6748. 

This notice issued March 27. 1979. 
[S-619-79 Filed 3-28-79; 11:21 ami 
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[6740-02-M] 

6 

March 28, 1979 

FEDERAL ENERGY REGULATORY 
COMMISSION. 

TIME AND DATE: 3 p.m., March 28, 
1979. 

PLACE: 825 North Capitol Street, NE., 
Washington. D.C. 20426, Room 9306. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
Continued closed meeting from March 
19, 1979, concerning matters relating 
to an investigation. 

CONTACT PERSON FOR FURTHER 
INFORMATION: 

Kenneth F. Plumb, Secretary; 202- 
275-4166. 

[S-615-79 Filed 3-28-79; 11:02 am] 


[6740-02-M] 

7 

March 23, 1979. 

FEDERAL ENERGY REGULATORY 

COMMISSION. 

TIME AND DATE: March 30. 1979. 

Following regularly scheduled agenda. 

PLACE: 825 North Capitol Street NE., 

Washington, D.C. 20426, Room 9306. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 

See attached list. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Kenneth F. Plumb, Secretary, Tele¬ 
phone 202-275-4166. 

TC79-5, Florida Gas Transmission Compa¬ 
ny. 

TC79-10, Algonguin Gas Transmission. 

TC79-11, Northwest Pipeline Company. 

TC79-12, Northern Natural Gas Company. 

TC79-13, Panhandle Eastern Pipeline Com¬ 
pany. 

TC79-14. Northern Natural Gas Company. 

TC79-15 Natural Gas Pipeline Company of 
America. 

TC79-16, Columbia Gas Transmission Cor¬ 
poration. 

TC79-17, Cities Service Company. 

TC79-18, Inter-City Minnesota Pipelines 
Ltd.. Inc. 

TC79-19. Granite State Transmission Com¬ 
pany, Inc. 

TC79-20, East Tennessee Natural Gas Com¬ 
pany. 


SUNSHINE ACT MEETINGS 

TC79-21. Tennessee Gas Pipeline Company. 

TC79-22, Midwestern Gas Transmission 
Company. 

TC79-23, Pacific Gas Transmission Compa¬ 
ny. 

TC79-24, National Fuel Gas Supply Corpo¬ 
ration. 

TC79-25, El Paso Natural Gas Company. 

TC79-26, North Penn Gas Company. 

TC79-27, Michigan Wisconsin Pipe Line 
Company. 

TC79-28, Texas Eastern Transmission Cor¬ 
poration. 

TC79-29, Transwestem Pipe Line Company. 

TC79-30, United Gas Pipe Line Company. 

TC79-31, Consolidated Gas Supply Corpora¬ 
tion. 

TC79-32. Arkansas Louisiana Gas Company. 

TC79-33, Transcontinental Gas Pipeline 
Company. 

TC79-34, Mississippi River Transportation 
Corporation. 

TC79-35, Tennessee Natural Gas Lines, Inc. 

TC79-36, Colorado Interstate Gas Compa¬ 
ny. 

TC79-37. Kansas-Nebraska Natural Gas 
Company. 

TC79-38, Montana-Dakota Utilities Compa¬ 
ny. 

TC79-39, Western Gas Interstate Company. 

TC79-40, Valley Gas Transmission Corpora¬ 
tion. 

TC79-41, Eastern Shore Natural Gas Com¬ 
pany. 

TC79-42, Mountain Fuel Supply Company. 

TC79-43, Mountain Fuel Resources, Inc. 

TC79-44, Mid-Louisiana Gas Company. 

TC79-45, Southwest Gas Company. 

TC79-46, Inland Gas Company. 

TC79-47, Texas Gas Transmission Corpora¬ 
tion. 

TC79-48, South Georgia Natural Gas Com¬ 
pany. 

TC79-49, Southern Natural Gas Company. 

Kenneth F. Plumb, 

Secretary . 

[S-616-79 Filed 3-28-79; 11:02 am) 


[6740-02-M] 

8 

March 28, 1979. 

FEDERAL ENERGY REGULATORY 
COMMISSION. 

TIME AND DATE: 1 p.m., April 6, 
1979. 

PLACE: 825 North Capitol Street NE., 
Washington, D.C. 20426, Room 9306. 

STATUS: Closed. 

MATTERS TO BE CONSIDERED: 
On-the-record proceeding. 
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CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Kenneth F. Plumb, Secretary, Tele¬ 
phone 202-275-4166. 

tS-620-79 Filed 3-28-79: 1:43 pm) 


[6735-01-M] 

9 

FEDERAL MINE SAFETY AND 
HEALTH REVIEW COMMISSION. 

March 28, 1979. 

TIME AND DATE: 10 a.m., April 4, 
1979. 

PLACE: Room 600, 1730 K Street 
NW.. Washington, D.C. 

STATUS: This meeting may be closed. 

MATTER TO BE CONSIDERED: The 
Commission will consider and act upon 
the following: Local Union 5869, Dis¬ 
trict 17, UMWA v. Youngstown Mines 
Corp. IBMA 76-106, HOPE 76-231. 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Joanne Kelley 202-653-5632. 

[S-621-79 Filed 3-28-79; 2:55 pm] 


[7590-01-M] 

10 

NUCLEAR REGULATORY COM¬ 
MISSION. 

TIME AND DATE: Tuesday, April 3. 
1979. 

PLACE: Commissioners’ Conference 
Room, 1717 H Street NW. Washing¬ 
ton, D.C. 

STATUS: Open. 

MATTERS TO BE CONSIDERED: 

Tuesday, April 3—1:30 p.m. 

1. Briefing on Steam Generator Denting 
and Replacement (approximately 1 hr— 
public meeting). 

2. Briefing on Regulatory Reform Legisla¬ 
tion (approximately 2 hrs—public meeting). 

CONTACT PERSON FOR MORE IN¬ 
FORMATION: 

Walter Magee, 202-634-1410. 

Walter Magee, 
Office of the Secretary. 
March 27, 1979. 

[S-614-79 Filed 3-28-79; 10:52 am] 
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[4510-27-M] 

DEPARTMENT OF LABOR 

Employment Standards Administration 
Wage and Hour Division 

MINIMUM WAGES FOR FEDERAL AND 

FEDERALLY ASSISTED CONSTRUCTION 

General Wage Determination Decisions 

General Wage Determination Deci¬ 
sions of the Secretary of Labor speci¬ 
fy, in accordance with applicable law 
and on the basis of information availa¬ 
ble to the Department of Labor from 
its study of local wage conditions and 
from other sources, the basic hourly 
wage rates and fringe benefit pay¬ 
ments which are determined to be pre¬ 
vailing for the described classes of la¬ 
borers and mechanics employed in 
construction activity of the character 
and in the localities specified therein. 

The determinations in these deci¬ 
sions of such prevailing rates and 
fringe benefits have been made by au¬ 
thority of the Secretary of Labor pur¬ 
suant to the provisions of the Davis- 
Bacon Act of March 3, 1931, as amend¬ 
ed (46 Stat. 1494, as amended, 40 
U.S.C. 276a) and of ot her F ederal stat¬ 
utes referred to in 29 CFR 1.1 (includ¬ 
ing the statutes listed at 36 FR 306 fol¬ 
lowing Secretary of Labor’s Order No. 
24-70) containing provisions for the 
payment of wages, which are depend¬ 
ent upon determination by the Secre¬ 
tary of Labor under the Davis-Bacon 
Act; and pursuant to the provisions of 
Part 1 of Subtitle A of Title 29 of Code 
of Federal Regulations, Procedure for 
Predetermination of Wage Rates (37 
FR 21138) and of Secretary of Labor’s 
Orders 12-71 and 15-71 (36 FR 8755. 
8756). The prevailing rates and fringe 
benefits determined in these decisions 
shall, in accordance with the provi¬ 
sions of the foregoing statutes, consti¬ 
tute the minimum wages payable on 
Federal and federally assisted con¬ 
struction projects to laborers and me¬ 
chanics of the specified classes en¬ 
gaged on contract w-ork of the charac¬ 
ter and in the localities described 
therein. 

Good cause is hereby found for not 
utilizing notice and public procedure 
thereon prior to the issuance of these 
determinations as prescribed in 5 
U.S.C. 553 and not providing for delay 
in effective date as prescribed in that 
section, because the necessity to issue 
construction industry wage determina¬ 
tion frequently and in large volume 
causes procedures to be impractical 
and contrary to the public interest. 

General Wage Determination Deci¬ 
sions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are 
to be used in accordance with the pro¬ 
visions of 29 CFR Parts 1 and 5. Ac¬ 
cordingly. the applicable decision to¬ 
gether with any modifications issued 
subsequent to its publication date 


shall be made a part of every contract 
for performance of the described work 
within the geographic area indicated 
as required by an applicable Federal 
prevailing wage law and 29 CFR, Part 
5. The w*age rates contained therein 
shall be the minimum paid under such 
contract by contractors and subcon¬ 
tractors on the w r ork. 

Modifications and Supersedeas Deci¬ 
sions to General Wage Determina¬ 
tion Decisions 

Modifications and Supersedeas Deci¬ 
sions to General Wage Determination 
Decisions are based upon information 
obtained concerning changes in pre¬ 
vailing hourly wage rates and fringe 
benefit payments since the decisions 
were issued. 

The determinations of prevailing 
rates and fringe benefits made in the 
Modifications and Supersedeas Deci¬ 
sions have been made by authority of 
the Secretary of Labor pursuant to 
the provisions of the Davis-Bacon Act 
of March 3, 1931, as amended (46 Stat. 
1494, as amended, 40 U.S.C. 276a) and 
of other Federal statutes referred to in 
29 CFR 1.1 (including the statutes 
listed at 36 FR 306 following Secretary 
of Labor’s Order No. 24-70) containing 
provisions for the payment of wages 
which are dependent upon determina¬ 
tion by the Secretary of Labor under 
the Davis-Bacon Act; and pursuant to 
the provisions of Part 1 of Subtitle A 
of Title 29 of Code of Federal Regula¬ 
tions. Procedure for Predetermination 
of Wage Rates (37 FR 21138) and of 
Secretary of Labor’s Orders 13-71 and 
15-71 (36 FR 8755, 8756). The prevail¬ 
ing rates and fringe benefits deter¬ 
mined in foregoing General Wage De¬ 
termination Decisions, as hereby modi¬ 
fied, and/or superseded shall, in ac¬ 
cordance with the provisions of the 
foregoing statutes, constitute the 
minimum wages payable on Federal 
and federally assisted construction 
projects to laborers and mechanics of 
the specified classes engaged in con¬ 
tract work of the character and in the 
localities described therein. 

Modifications and Supersedeas Deci¬ 
sions are effective from their date of 
publication in the Federal Register 
without limitation as to time and are 
to be used in accordance with the pro¬ 
visions of 29 CFR Parts 1 and 5. 

Any person, organization, or govern¬ 
mental agency having an interest in 
the w f ages determined as prevailing is 
encouraged to submit wage rate infor¬ 
mation for consideration by the De¬ 
partment. Further information and 
self-explanatory forms for the purpose 
of submitting this data may be ob¬ 
tained by writing to the U.S. Depart¬ 
ment of Labor. Employment Stand¬ 
ards Administration, Office of Govern¬ 
ment Contract Wage Standards. Divi¬ 
sion of Wage Determinations. Wash¬ 
ington, D.C. 20210. The cause for not 
utilizing the rulemaking procedures 


prescribed in 5 U.S.C. 553 has been set 
forth in the original General Wage 
Determination Decision. 

New General Wage Determination 
Decisions 

Oklahoma.—OK79-4058. 

Pennsylvania.—PA79-3006. 

Modifications to General Wage 
Determination Decisions 

The numbers of the decisions being 
modified and their dates of publica¬ 
tion in the Federal Register are listed 
with each State. 

Illinois; 

IL78-2128. Oct. 27, 1978. 

Massachusetts: 

MA78-2086: MA78-2087; MA78- 

2089; MA78-2090. Sept. 22. 1978. 

MA79-2008. Mar. 16. 1979. 

Ohio: 

OH78-2153; OH78-2154_ Nov. 13. 1978. 

OH78-2152; OH78-2156... 

OH78 2157....... Nov. 24. 1978. 

Oklahoma: 

OK79 4019....... Jan. 5. 1979. 

Texas: 

TX79-4053_ Mar. 16. 1979. 

West Virginia: 

WV77-3083_ Sept. 30. 1977. 


Supersedeas Decisions to General 
Wage Determination Decisions 

The numbers of the decisions being 
superseded and their dated of publica¬ 
tion in the Federal Register are listed 
with each State. Supersedeas Decision 
numbers are in parentheses follow'ing 
the numbers of the decisions being su¬ 
perseded. 


Arkansas: 

AR78-4064 <AR79-4052); AR78- 
4067 (AR79 4056); AR78-4069 

(AR79-4055)----- June 23. 1978. 

AR78-4116 < AR79-4054) .... Dec. 8. 1978. 

Georgia: 

AQ 4108 (GA79-1054). Apr. 26. 1974 

GA79-1050 (GA79 1058); GA79- 
1050 and GA79-1051 (GA79-1059). Mar. 23. 1979. 
Missouri: 

MO78-4053 (MO79-4059).. May 19. 1978 

North Carolina: 

NC76-1062 (NC79-1056).... May 21. 1976. 

NC77-1018 (NC79-1057)... Feb. 11. 1977 


Cancellation of General Wage 
Determination Decisions 

General Wage Determination Deci¬ 
sion No. NC76-1087, Transylvania 
County. North Carolina is cancelled. 
Agencies with construction projects 
pending in this County should utilize 
Decision No. NC79-1056 to be pub¬ 
lished in the Federal Register on 
March 30. 1979. Contracts for which 
bids have been opened shall not be af¬ 
fected by this notice, and consistent 
with 29 CFR 1.7(b)(2), the incorpora¬ 
tion of Decision NC76-1087 in contract 
specifications the opening of bids for 
which is within ten (10) days of this 
notice need not be affected. 

Signed at Washington. D.C. this 
23rd day of March 1979. 

Dorothy P. Come, 
Assistant Administrator 
Wage and Hour Division. 
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ZONE 1 - Bates, Caldwell, Carroll, Clinton, Cass, Clay, Daviess, Grundy, 

Henry, Harrison, Jackson, Johnson, Lafayette, Livingston, Mercer, 
Platte, and Ray Counties 

ZONE 2 - Bollinger, Cape Girardeau, Dunklin, Mississipps, New Madrid, Pemiscot 
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STATE: North Carolina COUNTIES: Sec below* 

DECISION NUMBER: NC79-1057 DATE: Date of Publication 

Supersedes Decision No. NC77-1018 dated February 11, 1977 in 39 FR 18397. 
DESCRIPTION OF WORK: Residential construction consisting of single family 
homes and garden type apartments up to and including 4 stories. 
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[4110-02-M] 

Title 45—Public Welfare 

CHAPTER I—OFFICE OF EDUCATION, 
DEPARTMENT OF HEALTH, EDUCA¬ 
TION, AND WELFARE 

PART 169—STRENGTHENING DEVEL¬ 
OPING INSTITUTIONS PROGRAM 

Final Rules 

AGENCY: Office of Education, HEW. 
ACTION: Final Regulations. 

SUMMARY: The Commissioner of 
Education issues regulations for the 
Strengthening Developing Institutions 
Program, Title III of the Higher Edu¬ 
cation Act. These reglations reflect 
new policy that will improve the ad¬ 
ministration of the program. The reg¬ 
ulations establish the rules under 
which the Commissioner of Educa¬ 
tion— 

(1) Determines whether an institu¬ 
tion of higher education qualifies as a 
developing institution; 

(2) Selects those developing institu¬ 
tions that will be awarded Title III as¬ 
sistance. 

EFFECTIVE DATE: These regula¬ 
tions are expected to take effect 45 
days after they are transmitted to 
Congress. Regulations are usually 
transmitted to Congress several days 
before they are published in the Fed¬ 
eral Register. The effective date is 
changed by statute if Congress disap¬ 
proves the regulations or takes certain 
adjournments. If you want to know 
the effective date of these regulations, 
call or write the Office of Education 
contact person. 

FOR FURTHER INFORMATION 
CONTACT: 

Dr. Edward J. Brantley, Division of 
Institutional Development (Room 
3052, Regional Office Building 3), 
400 Maryland Avenue, S.W., Wash¬ 
ington. D.C. 20202. Telephone: 202- 
245-2418. 

SUPPLEMENTARY INFORMATION: 
Background 

Under Title III of the Higher Educa¬ 
tion Act of 1965, the Commissioner of 
Education assists developing institu¬ 
tions of higher education to strength¬ 
en their academic quality and adminis¬ 
trative capacity. The Strengthening 
Developing Institutions Program has 
been funded since FY 1966. 

Highlights 

These regulations explain the pur¬ 
poses of the program and describe the 
characteristics the Commissioner 
looks for in determining whether an 


RULES AND REGULATIONS 

institution of higher education should 
be classified as developing. 

Some of the eligibility characteris¬ 
tics that the Commissioner considers 
are as follows: 

1. Whether an applicant institution 
has the desire and potential to make a 
special contribution to the higher edu¬ 
cation resources of the Nation, and 
whether it is making a reasonable 
effort to meet that objective. 

2. Whether an applicant has taken 
steps to ensure its survival. If there is 
evidence of certain conditions that 
might be regarded as impediments to 
an institution’s survival, the institu¬ 
tion explains what it has done to im¬ 
prove those conditions. 

3. Whether an applicant institution 
was receiving Title III funds in 1978. 

The regulations describe in detail 
the types of awards that the Commis¬ 
sioner makes: Cooperative arrange¬ 
ment grants, National Teaching Fel¬ 
lowships, and Professor Emeritus 
Grants. 

There are two types of cooperative 
arrangements—bilateral and consor¬ 
tium. The regulations describe condi¬ 
tions that participants in a consortium 
must meet. They explain how the du¬ 
ration of cooperative arrangement 
grants may vary from one to five 
years, depending on the type of activi¬ 
ty for which an applicant requests 
Federal assistance. 

The regulations specify— 

(a) Activities for which an institu¬ 
tion may request Federal funds; 

(b) Priorities of the program; and 

(c) Costs to which the institution 
may apply title III assistance. 

Selection 

The regulations also describe the 
methods the Commissioner applies in 
determining whether a developing in¬ 
stitution should receive Federal finan¬ 
cial assistance. The fact that an insti¬ 
tution is classified as developing does 
not automatically entitle it to assist¬ 
ance. 

The regulations describe how suc¬ 
cessful applicants are selected for 
awards by— 

Explaining the Commissioner’s use 
of reviewers to examine applications 
and recommend ratings to the Com¬ 
missioner; 

Listing application review^ criteria 
and indicating the maximum number 
of points that may be awarded for 
each criterion, according to the rela¬ 
tive importance of that criterion as de¬ 
termined by the Commissioner; 

Describing how certain applicants 
are selected for further consideration 
after initial screening procedures; 

Listing additional criteria, with re¬ 
spective maximum points, in rating 
those applicants’ relationship to pro¬ 
gram priorities and institutional char¬ 
acteristics; and 


Describing methods for overall rank¬ 
ing and final selection. 

Changes 

These regulations introduce certain 
changes from previous regulations 
governing this program. 

In specifying the characteristics the 
Commissioner looks for to determine 
whether an institution of higher edu¬ 
cation should be classified as develop¬ 
ing, the regulations include two quan¬ 
titative criteria on which an applicant 
institution is ranked: 

(a) Average educational and general 
(E&G) expenditures per full-time- 
equivalent (FTE) student; and 

(b) Average Basic Educational Op¬ 
portunity Grant (BEOG) award per 
FTE undergraduate student. 

In another change, the regulations 
require an institution seeking designa¬ 
tion as developing to demonstrate that 
it is making a constructive effort to 
strengthen itself. 

These regulations establish a single 
program—rather than the previous 
two separate programs—under title 
III. The single program concept recog¬ 
nizes the infinite variety of strengths 
and weaknesses of institutions. Thus, 
each applicant may request funds 
based on its respective needs. The 
focus of the activities for which an ap¬ 
plicant seeks Federal financial assist¬ 
ance determines the size and duration 
of the grant for which the Commis¬ 
sioner may consider that applicant. 

The use of weighted selection crltera 
and specification of how applications 
will be ranked is new in these regula¬ 
tions. This will permit more objective 
grantee selection. The regulations 
identify the factors used in evaluating 
the quality of each application and es¬ 
tablish the maximum number of 
points that the Commissioner may 
award each factor. By providing great¬ 
er weights for higher priority pur¬ 
poses, the regulations also encourage 
an applicant institution to focus on 
the achievement of program goals. 

Other than an assisting agency or in¬ 
stitution, each institution participat¬ 
ing as an applicant in a consortium 
under this program must be a develop¬ 
ing institution as defined in these reg¬ 
ulations. 

In the section on funding limita¬ 
tions, the regulations address the rela¬ 
tionship between title III funding and 
policies related to the decree in the 
Adams vs Califano case, not previously 
addressed by regulations. The Adams 
vs Califano decree requires the dis¬ 
mantling of segregated public systems 
of higher education in accordance 
with approved State plans. 

A Notice of Proposed Rulemaking 
w r as published in the Federal Register 
on November 2, 1978 (43 FR 51260- 
51265). Interested persons were given 
60 days in which to submit written 
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comments, suggestions, or objections. 
In addition, public meetings were held 
in Washington. D.C.; Bronx, N.Y.; New 
Orleans, Louisiana; El Paso, Texas; 
Los Angeles. California; and St. Louis. 
Missouri. 

Summary of Comments and Responses 

The following is a summary of the 
written and oral comments received on 
the Notice of Proposed Rulemaking 
and the response of the Office of Edu¬ 
cation to these comments. Comments 
are arranged in the order of the regu¬ 
latory sections to which they pertain, 

SECTION 169.1 PROGRAM AND REGULATION 
PURPOSES 

Comment One commenter stated 
that the phrase “serving a significant 
number of economically deprived stu¬ 
dents” (§ 169.1(a)(4)) is much too gen¬ 
eral and that the word “serving” 
should be deleted and in its place in¬ 
serted “enrolling and graduating.” 

Response. The recommended change 
has been made. 

Comment A commenter took the po¬ 
sition that there is no provision in the 
title III legislation requiring a college 
to serve a significant number of eco¬ 
nomically deprived students and that 
until legislation makes this a priority, 
it should be dropped. 

Response. No change is made. The 
Office of Education considers educa¬ 
tion of economically and academically 
deprived students to be characteristic 
of institutions that are struggling for 
survival and isolated from the main 
currents of academic life. Use of index¬ 
es to determine the extent to which 
colleges are serving those students is 
an appropriate way to identify the col¬ 
leges and universities that will be con¬ 
sidered eligible for title III funding. 

Comment An advisory committee 
stated that the historically black col¬ 
leges “were the intended beneficiaries 
of this title of the Higher Education 
Act of 1965.” and that title III should 
be targeted, therefore, for the histori¬ 
cally black colleges. 

Another commenter stated that the 
ordering of program purposes is inad¬ 
equately supportive of the needs for 
institutions serving Hispanics and 
other minorities. 

Response. While colleges serving 
Native American, Spanish-speaking, 
and black students have been funded 
regularly under title III, no specific 
targeting is possible under the current 
legislation in view of silence on this 
point in the legislation. 

SECTION 169.3 ALLOCATION OF FUNDS 

BETWEEN TWO-YEAR AND FOUR-YEAR IN¬ 
STITUTIONS 

Comment Commenters suggested 
that the allocation for four-year and 
two-year colleges be changed to 50-50, 
60-40, or 65-35. 


RULES AND REGULATIONS 

A commenter stated that the alloca¬ 
tion inadequately reflects the growth 
of the significance of two-year institu¬ 
tions for Hispanic and other minor¬ 
ities. 

Another commenter stated that 
there is a significant difference be¬ 
tween the 1975 regulations and the 
proposed regulations in the phrasing 
about the allocation of funds for two- 
year colleges. 

Response. No change has been made 
in the percentage of the appropriation 
allocated for junior and community 
colleges. The percentage is statutory. 
The statement that “the Commission¬ 
er allocates 24 percent to junior and 
community colleges” is based on the 
statute, which provides 24 percent as 
both a minimum and maximum 
amount available for two-year col¬ 
leges. 

SECTION 169.4 FUNDING LIMITATIONS 

Comment Sections 169.4(b) and 
169.4(c)(2) require that institutional 
proposals be consistent with State 
plans in cases in which those plans 
exist. One respondent was concerned 
that these sections might have a nega¬ 
tive impact on historically black col¬ 
leges because State plans traditionally 
have not taken into consideration the 
special needs of historically black in¬ 
stitutions. 

Response. No change has been made. 
The Commissioner has considered the 
special needs of traditionally black in¬ 
stitutions in the past and will continue 
to do so when making future awards. 
The Secretary, in connection with 
legal proceedings, has accepted some 
State plans designed to dismantle dual 
systems of higher education. Those 
plans promise to strengthen and en¬ 
hance traditionally black institutions 
as a part of the desegregation process. 
The Commissioner will not provide 
support for programs that are incon¬ 
sistent with a State’s commitment to 
enhance traditionally black institu¬ 
tions and eliminate segregated attend¬ 
ance patterns. 

SECTION 169.11 GENERAL RULES [FOR 

DESIGNATION AS A DEVELOPING INSTITU¬ 
TION] 

Comment One commenter stated 
that the Office of Education should 
notify a college of its eligibility as a 
developing institution eight to twelve 
weeks before receipt of applications. 

Response. A change has been made 
to remove the requirement that all re¬ 
quests for designation as developing be 
submitted eight weeks before the an¬ 
nounced deadline for receipt of appli¬ 
cations. Removing this requirement 
will permit colleges maximum flexibil¬ 
ity in submitting a request at the earli¬ 
est feasible time. The Commissioner 
encourages potential applicant institu¬ 
tions to request determination of de¬ 
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veloping status early enough to receive 
that determination in advance of their 
initiating development of the grant re¬ 
quest. 

SECTION 169.12 DESIGNATION AS A 
DEVELOPING INSTITUTION 

Comment One commenter stated 
that the effect of classification on pro¬ 
viding waivers of matching require¬ 
ments under other programs was erro¬ 
neously omitted from the regulations. 

Response. No change is required. 
The waivers referred to are statutory 
and are regulated through the perti¬ 
nent programs. 

Comment A commenter recommend¬ 
ed requiring in § 169.12(c) that institu¬ 
tions demonstrate service to “a par¬ 
ticularly large percentage of economi¬ 
cally deprived and educationally disad¬ 
vantaged students.” 

Response. No change has been made. 
Studies tend to show a high proven 
correlation between the two groups. 
The Office of Education chose to use 
the term “economic disadvantage,” 
which we can easily measure. 

Comment. A commenter recommend¬ 
ed that § 169.12(a)(4) and § 169.16 be 
modified to permit a waiver if it would 
increase higher educational opportuni¬ 
ties for Blacks, as well as for Indians 
or Spanish-speaking people. 

Response. No change has been made. 
The waiver benefits are statutory. 

Comment The commenter stated 
that requiring a college in § 169.12(b)— 
and. also, by reference in § 169.12(d)— 
to show that constructive steps have 
been taken over the past three years 
to improve its fiscal status is unneces¬ 
sary and duplicative of the responsibil¬ 
ities of accrediting agencies. A similar 
comment was made by the same com¬ 
menter about § 169.15(a) (1) and (2), 
which, he felt, duplicated tasks per¬ 
formed by accrediting bodies. 

Response. A change was made in 
§ 169.12(b) to focus more directly on 
corrective steps that have been taken. 
The statute defines a developing insti¬ 
tution, in part, as one that is strug¬ 
gling for financial and other reasons 
and that, also, is making a reasonable 
effort on its own to meet its mission 
and accomplish its goals. The college 
should have this opportunity to state 
its case, particularly since accredita¬ 
tion self-study and determination are 
not made annually. The Office of Edu¬ 
cation does make use of assessments 
by nationally recognized accrediting 
agencies to determine accreditation 
status. 

Comment A commenter stated that 
the language in § 169.12(d) and 
§ 169.18(c) is identical, requiring dupli¬ 
cative information. 

Response. The duplicative language 
has been deleted from § 169.12(d). 
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SECTION 169.13 ELIGIBLE INSTITUTIONS 
OP HIGHER EDUCATION 

Comment We received three com¬ 
ments about the minimum require¬ 
ments for designation of a branch 
campus as a developing institution. 
One commenter objected to the re¬ 
strictive language, feeling that a "sub¬ 
stantially autonomous branch 
campus” or “relatively autonomous in¬ 
stitution of higher education with sub¬ 
stantial independence” should be con¬ 
sidered eligible as a developing institu¬ 
tion. 

A second commenter. representing a 
four-campus State system, remarked 
that only one of its four campuses 
would be qualified for funding, al¬ 
though all four have “the same prob¬ 
lems. deficiencies, and concerns.” 

A third commenter feared that this 
section may adversely affect the 
merger of branch campuses of other 
institutions under the HEW criteria 
for desegregating State systems. 

Response . No change has been made. 
The regulations set out the character¬ 
istics necessary to ascertain that a 
branch campus is, in fact, a distinct in¬ 
stitution of higher education and eligi¬ 
ble to participate, independent of its 
parent campus, in title III programs. 
The regulations neither encourage nor 
discourage the independence of 
branch campuses from the parent in¬ 
stitution. The criteria for judging the 
status of a branch campus are verifi¬ 
able and should not be altered. 

SECTION 169.16 FIVE-YEAR 
REQUIREMENT 

Comment A commenter strongly 
recommended that criteria, informa¬ 
tion, and guidelines be published to 
assist an institution in preparing docu¬ 
mentation for application as a devel¬ 
oping institution, as well as for the 
waiver of the five-year accreditation 
period. 

Response. No change has been made 
in the regulations. However, the infor¬ 
mation referred to has been published 
in the application package. A separate 
form was included in the application 
package for requesting designation as 
developing and for the waiver of the 
five-year period. This form, with 
guidelines, will be separately distribut¬ 
ed for future applications for funding. 

SECTION 169.17 STRUGGLING FOR SUR¬ 
VIVAL AND ISOLATED FROM THE MAIN 

CURRENTS OF ACADEMIC LIFE 

Comments. Most of the questions 
raised about the regulations centered 
on the two quantitative criteria to be 
used to determine, in part, eligibility 
as a developing institution. These gen¬ 
eral comments may be grouped as fol¬ 
lows: 

1. Those that asked OE to state the 
rationale for using these two criteria 
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as a basis for eligibility and for weight¬ 
ing BEOG per FTE student. 

2. Those that urged OE to use last 
year’s eligibility criteria, which includ¬ 
ed more institutional-type measures. 

Response to General Comments 

1. A number of other indexes have 
been researched to determine those 
that best identify the types of institu¬ 
tions that, the Commissioner feels, 
meet the original Congressional intent 
of “struggling for survival for financial 
or other reasons” and “isolated from 
the main currents of academic life.” 

Relatively low operating expendi¬ 
tures per full-time equivalent student 
is the best indicator we have of an in¬ 
stitution that is out of the academic 
mainstream. Further, the size of Basic v 
Grant disbursements per FTE student 
is the best single indicator we have to 
determine the economic status of stu¬ 
dents at an institution. Those colleges 
with small operating expenditures per 
student and concurrent large Basic 
Grant disbursements per student have 
proven to be struggling for survival. 

Given the current economic climate, 
many institutions that are clearly in 
the academic mainstream and have 
few low-income students also have fi¬ 
nancial problems. On the other hand, 
those with high percentages of low- 
income students will more than likely 
be concerned, also, with remedying 
severe academic deprivation and will 
be neither in the academic main¬ 
stream nor financially secure. 

2. No change has been made. The de¬ 
cision to publish new regulations for 
the title III program grew out of nu¬ 
merous concerns throughout the 
Office of Education and elsewhere 
that the title needed new regulations 
that more clearly focused the program 
through a defensible definition of a 
developing institution. The regulations 
of 1975 contained quantitative factors 
governing eligibility that were based 
on characteristics of grantees that par¬ 
ticipated in title III in academic year 
1972-1973. Research had already 
shown such factors as faculty salary, 
volumes in the library, and even size 
as being not definitive in distinguish¬ 
ing among institutions. Therefore, to 
update the figures would not be satis¬ 
factory since the characteristics them¬ 
selves are no longer thought to be per¬ 
tinent. 

Comments on other Possible Crite¬ 
ria. Several commenters stated that 
use of the two quantitative factors 
does not take into consideration var¬ 
iances attributable to regional or State 
conditions. They said that such condi¬ 
tions as geographic isolation, institu¬ 
tional size, or population served may 
not be reflected in the factors but may 
cause students to be under privileged. 
One commenter suggested using the 
Student Eligibility Index as a crite¬ 


rion; another, any State or regional 
economic index. A commenter suggest¬ 
ed using the ratio of the average 
BEOG aw'ard per FTE student to the 
average student budget in order to 
“net out” large tuition differentials. 

A commenter suggested adding a 
third criterion, that is, a ranking on 
the basis of percent of part-time stu¬ 
dents, giving Institutions with the 
highest percentages the highest rank¬ 
ings. One commenter suggested using 
the academic preparation of the facul¬ 
ty as a criterion. Other suggestions in¬ 
cluded the following: 

(a) Judging each institution on the 
basis of its past performance in using 
Federal funds, its need, and its plans. 

(b) Using total campus-based student 
financial aid and BEOG per FTE. 

(c) Using percent of full-time stu¬ 
dents receiving financial aid as a third 
criterion. 

(d) Considering the institutions 
background and student characteris¬ 
tics. 

(e) Analyzing institutional size and 
distribution of the minority popula¬ 
tion. 

(f) Using criteria reflecting effective¬ 
ness of the institution’s management 
procedures. 

Response. No change was made, al¬ 
though the Office of Education con¬ 
ducted a number of studies in an at¬ 
tempt to identify other criteria. Some 
of the criteria reviewed are discussed 
below: 

OE studied use of the Consumer 
Price Index (CPI) to adjust for region¬ 
al factors but found that the CPI has 
no relevance as an across-region meas¬ 
ure of cost of living. 

The Bureau of Labor Statistic's 
Urban Family Budgets for Selected 
Urban Areas relates only to selected 
urban areas, not all urban areas and 
not non-urban areas. Furthermore, 
the household budget data do not ac¬ 
curately portray the cost of operating 
an educational institution. 

Regional indexes and budgets do not 
take into account differences between 
areas within regions, for example be¬ 
tween New York City and upstate New 
York. It also is not clear that faculty 
salaries, the largest part of E<&G ex¬ 
penditures, would be higher in all 
high-cost areas or lower in low-cost 
areas. 

OE also studied regional cost differ¬ 
ences in Basic Grants and found that 
a student from a low-income region at¬ 
tending a higher-cost institution 
w'ould have higher living costs and. 
thus, be entitled to a larger size BEOG 
award. 

The inverse of the Student Eligibil¬ 
ity Index (SEI) proves to be almost 
perfectly correlated with the BEOG 
award. This is reasonable because: The 
higher the SEI, the lower the BEOG 
award. 


FEDERAL REGISTER, VOL 44, NO. 63—FRIDAY, MARCH 30, 1979 







Using Income levels or regionally ad¬ 
justed Income levels proved not to be 
feasible, since income levels do not 
take into account family size, amount 
of assets, and other indicators of need 
already calculated in BEOGs. 

Different student financial aid data 
did not prove useful: SEOGs are too 
limited in terms of the number of eli¬ 
gible students. NDSL and CWS grants 
are less need-based than BEOGs. 
Many middle-income students qualify 
for those programs. In 1980 there will 
be no income limitation on Guaran¬ 
teed Student Loans. 

OE also considered, as one alterna¬ 
tive measure, the average uncon¬ 
strained BEOG per PTE undergrad¬ 
uate to determine whether the BEOG 
“half cost rule" affected institutions' 
scores in the title III BEOG points 
scheme. The analyses showed the un¬ 
constrained BOEG and the actual 
BEOG to be almost perfectly correlat¬ 
ed overall and when scores are com¬ 
pared within type and control consid¬ 
erations. 

An institution can easily determine 
its BEOG disbursements. SEI or un¬ 
constrained BEOG awards could be 
used, but they would virtually yield 
the same results while being more dif¬ 
ficult for the institution to report. 

Some of the suggested criteria are 
not quantifiable and, therefore, impos¬ 
sible to index. These include academic 
preparation of the faculty, past per¬ 
formance or future plans of the insti¬ 
tution, the institution’s background, 
or effectiveness of management proce¬ 
dures. 

OE compared two-year public insti¬ 
tutions only with other two-year 
public institutions. Therefore, two- 
year institutions are not adversely af¬ 
fected because of a large part-time en¬ 
rollment. 

Comment A commenter asked 
whether the nonn used in establishing 
the quantitative criteria rests on appli¬ 
cant institutions and stated that, if so, 
there would be a large measure of 
chance in securing eligibility as a de¬ 
veloping institution. Another com¬ 
menter asked for clarification of the 
meaning of "similar institution." 

Response. The norm does not rest on 
data from applicant institutions. The 
norm for the E&G criterion is based 
on all of the institutions in the coun¬ 
try that have reported Higher Educa¬ 
tion General Information Survey 
(HEGIS) data. The norm for the 
BEOG criterion is based on all of the 
colleges in the country with BEOG 
student financial aid. 

The regulations assign points based 
on the institution’s percentile ranking 
on to quantitative criteria among all 
institutions of similar type and con¬ 
trol: two-year public, two-year private, 
four-year public, and four-year private 
institutions. 


RULES AND REGULATIONS 

Comment. A commenter asked that 
the scale converting percentile levels 
to rank points be published in the reg¬ 
ulations or otherwise be made availa¬ 
ble. 

Response. The conversion tables 
were given to persons attending the 
application workshops in 1978. In the 
future OE will publish the updated 
tables in the Federal Register as part 
of the notice of closing date for receipt 
of applications. 

Comments on Formula for Computa¬ 
tions. Several persons commented on 
the formulas for computing E&G ex¬ 
penditures and FTE students. The 
comments stated that: 

1. The formulas should be made 
standard. 

2. In using HEGIS definitions, OE 
should be specific about lines from 
that form to be included or excluded 
in the percentile determinations. 

3. The formula should not discrimi¬ 
nate against institutions with graduate 
programs. 

4. The use of HEGIS definitions dis¬ 
criminates in that costs for noncredit 
programs are included in the E&G 
computation while the student count 
excludes the noncredit or noncurricu¬ 
lum enrollments. 

5. Mandatory transfers should be ex¬ 
cluded from E&G computations be¬ 
cause they are not commonly accepted 
as E&G expenditures. 

6. Municipal and county contribu¬ 
tions to E&G should be counted in, or 
a number Hispanic institutions will be 
penalized for providing low-tuition 
education. 

Response on Formula for Computa¬ 
tions. No change has been made. 

1. The title III application instruc¬ 
tions standardize the computation for 
E&G expenditures and for FTE stu¬ 
dents by using the formula of HEGIS, 
since the HEGIS definitions and com¬ 
putations are already familiar to insti¬ 
tutions of higher education. 

2. The application form and guide¬ 
lines are specific in the references to 
the lines on the HEGIS form to be in¬ 
cluded or excluded in computing E&G 
expenditures. 

3. OE knows of no way that the for¬ 
mula discriminates against graduate 
programs. Title III, by definition, 
funds programs only to bachelor’s 
degree or associate degree levels. 

4. Guidelines for completing the 
1979 application form, based on 
HEGIS definitions, included the count 
of students enrolled in non-degree pro¬ 
grams. 

5. E&G mandatory transfers are in¬ 
cluded in E&G computations to main¬ 
tain the HEGIS standard throughout 
the financial and enrollment statistics. 

6. State and local funds are counted 
as part of the E&G funds using 
HEGIS definitions. 
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Comment A commenter requested 
that we change "second fiscal year 
preceding grant application" to "year 
preceding the grant application." 

Response. No change has been made. 
Since the application date for title III 
funds may come early in the fiscal 
year, the "second fiscal year preceding 
grant application" as a data base , is a 
practical solution. Particularly since 
OE must publish tables converting 
various levels of average E&G expend¬ 
iture and BEOG award to points sever¬ 
al months before the closing date for 
receipt of applications, the year stated 
as a data base is the earliest for which 
data will be available in the agency on 
which to base scoring tables. 

Comment A commenter asked why 
174 points—rather than 150 or 200 
points—were selected as the floor for 
quantitative eligibility as a developing 
institution. 

Response. Since 150 points repre¬ 
sents the average institution in the 
country, use of 150 points would not 
show any focus on a particular group 
of institutions. On the other hand, a 
cut-off of 200 points would be unduly 
delimiting. 

Comments on Requirements for Nar¬ 
rative. Several commenters expressed 
displeasure with part or all of the re¬ 
quirement in § 169.17(e) that each in¬ 
stitution supply to the Commissioner 
a narrative if one or more of certain 
conditions apply. One commenter said 
that the requirement is a fundamental 
intrusion of Federal officials deep into 
the internal affairs of colleges. An¬ 
other expressed concern that the in¬ 
formation would not be used in a posi¬ 
tive and constructive manner. A third 
commenter stated that the require¬ 
ment duplicates and intrudes on re¬ 
sponsibilities of an accrediting agency 
or association. 

Still another commenter stated that 
little weight should be given to an ab¬ 
solute decrease in enrollment in deter¬ 
mining institutional eligibility. The 
commenter added that such a decrease 
may be due to a decrease in the 
normal college-age population, while a 
decrease in revenues may be the result 
of actions taken by public bodies over 
which the college has no control. Fur¬ 
ther, the reporting of a five percent 
decrease may work against black, pri¬ 
vate. or church-related institutions 
that title III was designed to serve. 

Response to Comments on Require¬ 
ment for Narrative. No change has 
been made. The requirement for the 
narrative is based on the statute. The 
Commissioner has a responsibility to 
exercise an informed judgment in 
awarding grants. Plans of the agency 
include technical assistance, if neces¬ 
sary, to help a college in financial 
straits or to suggest activities to 
strengthen the administration and 
management of a college in difficulty. 
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Especially in a program designed to 
strengthen colleges, any information 
secured will be used with compassion. 

The information requested may be 
similar to that provided to accrediting 
agencies. However, with each applica¬ 
tion for title III funds, the Commis¬ 
sioner is called upon to decide on 
whether to fund an institution and for 
what activities. Making the analysis 
and forecast required here will help 
both the applicant institution and OE 
in making certain plans and decisions. 

Comment One commenter stated 
that nowhere in the regulations are 
there written guidelines delinating 
how a college may justify designation 
as a developing institution if it does 
not meet the quantitative require¬ 
ments. 

Response. The regulations state that 
an institution receiving fewer than 174 
points may submit a written statement 
explaining why these two indicators 
do not sufficiently reflect its status as 
an institution struggling for survival 
for financial or other reasons and one 
isolated from the main currents of 
academic life. This provision is not an 
“appeal" in the legal sense; rather, it 
is an opportunity for colleges to 
submit their own data for “struggling" 
and “isolated" if the two published cri¬ 
teria do not fit. 

Comments on Effect of Eligibility 
Criteria on Participating Institutions . 
The Office of Education received 
many comments suggesting that insti¬ 
tutions previously funded under title 
III should continue to have the oppor¬ 
tunity to compete for grants, at least 
for a limited period, even if they do 
not satisfy the new tests for meeting 
the “struggling and isolated" and “rea¬ 
sonable effort" requirements (§§ 169.17 
and 169.18). 

Response. The regulations have been 
changed to provide for continued eligi¬ 
bility. If an institution received a 
grant under title III in fiscal year 

1978— or in a previous fiscal year for 
an Advanced Institutional Develop¬ 
ment Program grant for an award 
period ending on or after June 30, 

1979— that institution continues to be 
eligible to compete for title III assist¬ 
ance as long as it meets the applicable 
statutory requirements, even if it does 
not meet the new tests. 

This provision applies only to deter¬ 
minations of eligibility. Each institu¬ 
tion must compete for funding with all 
other eligible institutions which apply. 
That competition is conducted under 
the criteria in the new regulations. 

These changes will permit the Office 
of Education to consider projects pro¬ 
posed by currently funded applicants 
regardless of how these applicants 
fare under the new eligibility criteria. 
These changes will avoid an abrupt in¬ 
terruption of federally supported ac; 
tivities of Importance to institutional 
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development and enable the Commis¬ 
sioner to consider these activities on 
their merits* 

The institutions in question initiated 
their projects expecting that they 
would be able to compete for further 
assistance under the eligibility stand¬ 
ards then in effect. While the Commis¬ 
sioner feels that the new eligibility cri¬ 
teria should be made final, the Com¬ 
missioner believes that it would be 
counter to the purposes of the pro¬ 
gram and contrary to the public inter¬ 
est to bar currently funded institu¬ 
tions from competing for further as¬ 
sistance. 

The Commissioner is mindful that 
the title III program will shortly be 
considered by the Congress in connec¬ 
tion with reauthorization legislation 
and that new eligibility standards may 
be legislated. 

These changes in the proposed regu¬ 
lations partially defer the effective 
date of the new eligibility criteria and 
put currently funded Institutions in 
the same position they would have 
been in if new eligibility criteria had 
not been established. The institutions 
will be eligible to compete for. but will 
not be guaranteed, new funds. 

Other Comments on Quantitative 
Factors . A number of commenters felt 
that the use of E&G expenditures or 
the use of BEOG awards to identify 
institutions as developing is discrimi¬ 
natory. 

1. Several commenters felt that the 
scale that uses the BEOG award per 
PTE student as a measure of institu¬ 
tional eligibility biases the rankings in 
favor of private colleges and against 
public colleges. 

2. Several commenters felt that con¬ 
sidering E&G expenditures works 
against small institutions with fixed 
costs, including the small private col¬ 
leges, technical Institutes, and compre¬ 
hensive community colleges entailing 
large capital outlay and lower student- 
teacher ratios. 

3. A commenter thought that the 
new rules favor weak colleges. 

4. A commenter stated that average 
E&G expenditures per PTE student 
discriminates against religious colleges 
whose faculty salaries are actually 
contributed services, including three 
in New Hampshire. Another com¬ 
menter from New Hampshire feels 
that the criteria discriminate against 
colleges serving large numbers of 
middle-income students. 

5. Several commenters felt that the 
criteria discriminate against colleges 
in remote rural areas including those 
in the Western states or border areas 
that necessarily have high average 
E&G expenditures. 

6. Another commenter said that the 
criteria are biased against urban and 
Northern colleges. 


7. Commenters thought that the reg¬ 
ulations are biased against colleges of¬ 
fering high-quality programs; another 
saw bias against intermediate-size 
schools. 

8. A commenter said that the criteria 
favor large institutions in rural and 
depressed areas offering introductory 
courses in large classes taught by part- 
time and less-than-fully-qualified-and- 
compensated faculty. 

9. Several commenters stated that 
the regulations would disqualify a 
large number of two-year postsecon¬ 
dary institutions because of their geo¬ 
graphic location and because their 
classes experience a lower student- 
teacher ratio than large institutions. 

10. Several commenters stated that 
there is bias in the eligibility criteria 
against Indian institutions and against 
Hispanic institutions. A commenter 
also stated that “if E&G expenditures 
per student is accepted as one of the 
criteria • • • the title III program will 
cease to be a source of strengthening 
the historically black colleges." 

11. Two commenters felt that the 
criteria are biased against women, 
since many are part-time students or 
are in rural areas. 

Response to Other Comments on 
Quantitative Factors 

1. No change has been made. Use of 
the two factors clearly assists in defin¬ 
ing a group of institutions “struggling 
for survival for financial and other 
reasons" and “isolated from the main 
currents of academic life." The overall 
number of institutions eligible under 
the regulations remains about the 
same; that is, about 1,000 colleges or 
roughly one-third of the institutions 
of higher education in the country. 

2. As a whole, eligible institutions 
are much more evenly distributed 
across the Nation, although the larg¬ 
est number of qualifying institutions 
remains in the South. 

3. The data base for the scoring 
system included all of the colleges re¬ 
porting through the HEGIS system 
and all receiving BEOGs. Further, a 
two-year private institution is meas¬ 
ured only against all two-year private 
Institutions; a four-year private insti¬ 
tution is measured against all four- 
year private institutions; and two-year 
public and four-year public colleges 
are measured, respectively, against 
similar types of institutions. The data, 
then, for particular institutions are al¬ 
ready included in the data bases on 
whieh the scoring system was devel¬ 
oped. 

4. Should there be unique factors 
that must be taken into account—for, 
say, a two-year technical college or a 
particular State, like Alaska—the col¬ 
leges involved should point out their 
unique situation in a narrative at the 
time of application for designation as 
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developing (§ 169.17(d)). They should 
explain what other indicators show 
that they are struggling institutions 
and are isolated from the main cur¬ 
rents of academic life. 

SECTION 169.18 DESIRE. POTENTIAL, AND 
REASONABLE EFFORT 

Comment A commenter pointed out 
that both in § 169.17(e) and in 169.18 a 
written narrative is required, describ¬ 
ing activities over the past three years. 
The commenter asks whether one or 
two separate narratives are required. 

Response. Two separate statements 
are required. However, we have de¬ 
leted two sentences from § 169.17(e) 
which seemed duplicative of the re¬ 
quirements under Reasonable effort 

Comment Several commenters sug¬ 
gested that a value of not less than 50 
percent of the quantitative points be 
assigned to the narrative to assist in 
maintaining the integrity of the proce¬ 
dure to determine eligibility. Another 
commenter stated that this section 
should include the process by which 
the narrative portion of the request 
will be evaluated; that is, by OE staff, 
consultants, or review panels. Further, 
he asked that the regulations specify 
criteria by which the narrative will be 
judged and state a relative weight for 
the narrative. 

Response. Section 302(a)(1)(D) of 
the statute mandates that an institu¬ 
tion meet the requirements of the reg¬ 
ulations, including a determination 
that an institution “i$ making a rea¬ 
sonable effort • • ••• This being the 
case, the Commissioner decides wheth¬ 
er an institution is making a reason¬ 
able effort and whether, therefore, it 
meets this part of the requirement. 

At present we expect that the narra¬ 
tive will be evaluated by OE staff with 
appropriate advice from outside con¬ 
sultants if necessary. 

Comment A commenter asked how 
colleges that have little to spend on 
the education of students can also be 
expected to demonstrate fiscal stabil¬ 
ity and academic quality. He states 
that “the Commissioner of Education 
will never be given a more formidable 
task than having to attempt to discern 
whether or not an institution is seri¬ 
ously attempting to ‘improve its ad¬ 
ministrative capacity and academic 
quality.'" 

Response. The requirement is statu¬ 
tory. At least in part the analysis by 
an institution of its unfavorable condi¬ 
tions (§ 169.17(e)) and of its steps to 
improve itself will be a useful process 
for the institution and helpful in guid¬ 
ing the Commissioner’s decision. 

SECTION 169.21 INTRODUCTION (TYPES 
OF AWARDS) 

Comment A commenter thought 
that the proposed rules reverted to 
the concept of the Basic Institutional 
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Development Program of single-year 
awards. He asked that the flexibility 
of multiple-year funding be retained. 

Response. Section 169.33, Duration 
of cooperative arrangement grants , 
specifies that an applicant may receive 
a grant of one, two. three, four, or five 
years, duration. Each award is fully 
funded from a single fiscal year’s ap¬ 
propriation. 

SECTION 169.22 COOPERATIVE 
ARRANGEMENTS 

Comment. A commenter recommend¬ 
ed that a legally incorporated, non¬ 
profit consortium of colleges be con¬ 
sidered an eligible recipient of an 
award and that definitions of consor¬ 
tium eligibility be provided according¬ 
ly. 

Response. No change has been made. 
By statute, grants under title IH are 
awarded to “developing institutions.” 
which, for purposes of the title, means 
“an institution of higher education in 
any State Therefore, no organi¬ 

zation that is not an institution of 
higher education may be a legal grant¬ 
ee. 

Comment A representative of an ad¬ 
visory committee requested the addi¬ 
tion of a sentence as § 169.22(b)(2)(vi): 
“No institution is compelled to Join 
any consortium.” 

Response. A change has been made 
in § 169.22(b)(2)(i) to add the concept 
of voluntary participation in consortia. 

Comment A commenter stated that 
it is impossible to require a participat¬ 
ing college to accept all services of¬ 
fered in a consortium. The person rec¬ 
ommended droping the statement that 
each participating institution “shall 
receive services in proportion to its 
share of the grant.” 

Response. No change has been made. 
Each college does not necessarily re¬ 
ceive the same services or, therefore, 
have exactly the same budgeted 
amount. However, funds must result in 
services at each institution in propor¬ 
tion to its share in the grant award. 

Comment The question was raised 
as to what remedies are available to a 
consortium to choose a new coordinat¬ 
ing college, expecially if the coordinat¬ 
ing institution is not eligible. 

Response. Participants are free in 
developing the consortium to select 
any institution they wish as the appli¬ 
cant and coordinator. Participants 
should make every effort to be certain 
that the institution chosen as the ap¬ 
plicant is, in fact, a developing institu¬ 
tion. 

SECTION 169.23 NATIONAL TEACHING 
FELLOWSHIP GRANT 

Comment Two commenters men¬ 
tioned that the regulations are limited 
to graduate students not at the devel¬ 
oping institutions. Two commenters 
also requested that the stipend for Na¬ 
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tional Teaching Fellowship grants be 
raised, if possible, to $15,000 from 
$7,500. 

Response. No change has been made. 
The statute sets the amount of the al- 
low r ance for the fellows and for de¬ 
pendents. Furthe r, th e statute clearly 
implies that the NTFs are to be award¬ 
ed to persons at an institution who 
will then go to teach at a developing 
institution. 

Comment A representative of a 
women's organization asked that an 
item be added as § 169.23(b)(3) that 
would say. “For women graduate stu¬ 
dents or junior faculty members who 
have not had the benefit of similar 
professional development opportuni¬ 
ties.” 

Response. No change has been made. 
The statute does not support inclusion 
of this statement in the title III regu¬ 
lations. Two comments may be perti¬ 
nent here: 

1. All title III grantees are required 
to comply with applicable civil rights 
statutes, including title VI and title 
IX. 

2. The purpose of § 169.23 is not the 
professional development of an NTF, 
but the assistance the NTF can pro¬ 
vide to an institution. 

SECTION 169.23 PROFESSOR EMERITUS 
GRANT 

Comment A commenter asked that 
the Professor Emeritus Grant be avail¬ 
able for the services of one of the re¬ 
tired professors of the grantee devel¬ 
oping institution. 

Response. No change has been made. 
The statute clearly implies that the 
Professor Emeritus Grant is to be 
awarded to persons retired from an¬ 
other institution who will then go to 
teach or conduct research at a devel¬ 
oping institution. 

SECTION 169.31 ALLOWABLE ACTIVITIES 

Comment Five persons commented 
that “institutions in the title III pro¬ 
gram should be required to implement 
a planning, management, and evalua¬ 
tion system that will permit them to 
make effective use of the funds grant¬ 
ed to them and to measure progress.” 

Response. No change has been made. 
Development of a planning, manage¬ 
ment, and evaluation capability is al¬ 
ready an allowable activity under 
§ 169.31(d)(5), Improve administrative 
services and fiscal management. 

Comment A commenter stated that 
developing and training personnel spe¬ 
cializing in institutional advancement 
should be specified as an allowable ac¬ 
tivity. The commenter felt that since 
the training of fund development offi¬ 
cers has been allowed in the past 
under title III, a failure to mention 
that activity specifically could be con¬ 
strued to mean that it no longer is al¬ 
lowable. Another commenter asked 
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that direct fund raising be an allowed 
activity. 

RespoJise. No change has been made. 
The training of fund development offi¬ 
cers is an authorized activity 
(§ 169.31(d)(5)). Direct fund raising 
conflicts with administrative and fiscal 
limitations in the regulations of the 
administrative General Provisions for 
Office of Education Programs. 

SECTION 169.33 DURATION OF 
COOPERATIVE ARRANGEMENT GRANTS 

Comment. The chairman of a na¬ 
tional advisory committee requested 
that language be added to permit 
reapplications at the end of any grant 
period or during an existing grant 
period to continue to strengthen an in¬ 
stitution. This statement would make 
clear, the commenter said, that 
schools in need can reapply. 

Response. A change has been made 
through the addition of § 169.33(e). 
This paragraph allows further assist¬ 
ance under title III at the end of a 
grant period and, through consortia, 
during an existing grant. 

SECTION 169.41 SUBMISSION OF 
APPLICATIONS 

Comments. Several persons com¬ 
mented on the short time between the 
end of the comment period and the 
due date for applications. One com¬ 
menter thought that the deadline date 
should be announced one year in ad¬ 
vance. Another thought that the clos¬ 
ing date for receipt of applications 
should be set after final regulations 
are published. Other commenters 
thought that title III should not be 
overhauled on the eve of reauthoriza¬ 
tion and prior to release of the GAO 
report on the Strengthening Develop¬ 
ing Institutions Program. 

Response . None of the recommenda¬ 
tions could be accepted this year if the 
grants were to be awarded during 
fiscal year 1979 and in time for the 
next academic year. OE operated 
within the law and with precedent to 
accept and rate applications based on 
proposed regulations. Final regula¬ 
tions must be signed by the Secretary 
and transmitted to the Congress for 
review 45 calendar days before grants 
may be awarded under the new regula¬ 
tions. By that time the Congress will 
have reviewed the GAO report, which 
OE already considered in draft form in 
developing the regOlations. 

Since 1975 regulations, based on 
1972-73 data, are not usable for deter¬ 
mining developing status of an institu¬ 
tion. it was not defensible to wait an¬ 
other two years until reauthorization 
of the title an subsequent develop¬ 
ment of new regulations. 
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SECTION 169.51 INTRODUCTION 
(GRANTEE SELECTION) 

Comment The commenter asked 
how the U.S. Office of Education will 
obtain existing public records concern¬ 
ing an applicant institution. 

Response. Data and records concern¬ 
ing an institution, including some ex¬ 
ternal evaluation and site visit reports, 
are available in various program files 
in OE. in Grants and Procurement 
Management files, in the HEGIS 
system, in Student Financial Assist¬ 
ance records, and in the Finance 
Office. This section of the regulations 
clarifies that information available to 
the Commissioner may be used to 
assist in making a funding determina¬ 
tion. 

SECTION 169.52 APPLICATION REVIEW 
CRITERIA AND USE OF REVIEWERS 

Comment A commenter stated that 
mission and goals statements are 
sometimes very general and may not 
reflect the specific needs of a particu¬ 
lar college’s constituency. The exam¬ 
ple given was North Carolina, where 
the same mission statement is incorpo¬ 
rated in the legislation establishing all 
of the public junior and community 
colleges in the State. 

Response. Unless the legislation for¬ 
bids refining the mission statement to 
reflect the specfic needs of the con¬ 
stituents, the Commissioner still 
thinks it is appropriate and necessary 
for a college community to rethink its 
mission, within the institution’s 
charter, and how best to accomplish 
that mission. 

Comment A commenter recommend¬ 
ed adding 20 points for an institution 
serving low-income minority students 
and adjusting the points downward for 
the other criteria. 

Response. No change has been made. 
The 100 points in § 169.52 are awarded 
solely on the quality of an application. 
In the designation of an institution as 
developing, in the rating for priorities, 
and in the bonus points, the Commis¬ 
sion already considers the commit¬ 
ment of the institution to serving edu¬ 
cationally disadvantaged students. 

Comment Several commenters ex¬ 
pressed concern or suggested language 
for ensuring that reviewers include ap¬ 
propriate representation of both sexes 
and of racial and ethnic minorities ap¬ 
propriate to the target institutions. 

Response. Other regulations govern¬ 
ing the award of grants and contracts 
already required proper mix and rep¬ 
resentation among reviewers. 

Comment A commenter suggested 
use of a method to ensure “inner 
panel reliability’’ in the review of ap¬ 
plications. 

Response. OE is planning a method 
to assist in increasing the inner reli¬ 
ability of the ratings by the several 
readers. 


Comment A commenter suggested 
that there should be separate applica¬ 
tion rating priorities for consortia. 

Response. OE feels that the review 
criteria are appropriate to cooperative 
arrangement grants and consortia. 
Should experience prove otherwise, 
the Commissioner will consider sepa¬ 
rate criteria in a subsequent revision 
to the regulations. 

Comment A commenter asked 
whether any plan for continuation of 
proposed activities after a grant ends 
is based on anything other than good 
faith (§ 169.52(b)(7)). 

Response. Institutions would do well 
to consider how an activity can be con¬ 
tinued after a grant ends. Some col¬ 
leges have found that raising this 
question seriously early in the plan¬ 
ning for the grant is helpful in so 
shaping recruitment, hiring, and fund 
development that funds for continu¬ 
ation are assured. 

Comment A commenter asked if OE 
can be more specific about what crite¬ 
ria determine whether the proposed 
cost of a project is reasonable and re¬ 
alistic (§ 169.52(b)(8)). 

Response. Naturally, informed judg¬ 
ment must be used for the Commis¬ 
sioner to make a determination of the 
amount of money to award for a par¬ 
ticular activity. Readers will depend 
on professional judgment and experi¬ 
ence. OE staff will consider, also, esti¬ 
mated absorptive capacity of an insti¬ 
tution and past experience with the 
institution. There is no very objective 
or definitive guidance available that 
would be pertinent for every situation. 

SECTION 169.53 RATING FOR PROGRAM 
PRIORITIES 

Comments. Several persons com¬ 
mented or raised questions about the 
section now numbered § 169.53(b), spe¬ 
cifically: 

1. Section 169.53(b)(3) should be de¬ 
leted; tying together title III and title 
IV (student financial aid) programs is 
inappropriate. 

2. In connection with this section, is 
preference being given to colleges that 
have had previous title III or other 
Federal grants? 

3. By what method will points be as¬ 
signed? 

4. Should the Commissioner not also 
have the opportunity to give demerits 
to institutions that have previously 
failed to use public monies well? 

5. The points are insufficiently sup¬ 
portive of institutions serving large 
numbers of Hispanic and other minor¬ 
ities. 

6. Black institutions may be penal¬ 
ized through failure to qualify for 
bonus points. 

Response. No change has been made. 
The several ratings take into account 
quality of the application (§ 169.52); 
program priorities addressed 


FEDERAL REGISTER, VOL 44, NO. 63—FRIDAY, MARCH 30, 1979 







RULES AND REGULATIONS 


19135 


(§ 169.53(a)): and institutional charac¬ 
teristics (§ 169.53(b)). The rating 
system is interrelated and balanced. It 
does not discriminate against nor 
unduly support any group of institu¬ 
tions. It does not give preference to or 
discriminate against colleges with pre¬ 
vious Federal grants. 

The Comissioner prefers to withhold 
points rather than assign demerits. 

Points will be assigned after review 
and consideration of the recommenda¬ 
tions from several independent and 
unbiased readers. 

SECTION 169.54 OVERALL RANKING AND 
SELECTION 

Comment A commenter suggested 
that the Commissioner set some per¬ 
centage division for grants between 
public arid private institutions so that 
grants will be equitably distributed. 

Response. The set-aside for two-year 
colleges is statutory. There is no statu¬ 
tory provision for an allocation be¬ 
tween public and private colleges. 
However, there are many more four- 
year private institutions than four- 
year public institutions eligible for 
title III. On the other hand, there are 
more two-year public than two-year 
private institutions. Any final slate 
would more than likely reflect this dis¬ 
tribution within the universe of insti¬ 
tutions of higher education. 

Miscellaneous Comments 

Comment One person asked what 
percentage of the funds will be set 
aside to cover previously awarded Ad¬ 
vanced Institutional Development Pro¬ 
gram (AIDP) grants. 

Response. (AIDP) grants w r ere total¬ 
ly funded out of current year appro¬ 
priations; therefore, no funds need be 
set aside to cover previous (AIDP) 
grants. 

Comment Several persons ques¬ 
tioned the fact that the regulations in¬ 
clude no reference to the Advisory 
Council on Developing Institutions or 
to certain other provisions of the law. 

Response. The regulations augment 
the statute if necessary but do not re¬ 
place it. One interested in the 
Strengthening Developing Institutions 
Program, therefore, should have 
access to and refer to the Higher Edu¬ 
cation Act. especially title III, and to 
the Office of Education’s Administra¬ 
tive and fiscal regulations, as a mini¬ 
mum. Provisions of the law that do 
not require clarification or definition 
have not been repeated in the regula¬ 
tions. 

Technical Changes 

A number of technical and editorial 
changes have been made in the final 
regulations. The more Important of 
these are as follows: 


SECTION 169.5 GENERAL PROVISIONS 
REGULATIONS 

A sentence has been added to clarify 
the relationship between funding cri¬ 
teria in these regulations and in the 
regulations of the General Provisions 
for Office of Education Programs (45 
CFR Part 100A). 

SECTION 169.17 STRUGGLING FOR SUR¬ 
VIVAL AND ISOLATED FROM THE MAIN 

CURRENTS OF ACADEMIC LIFE 

Changes have been made in 
§ 169.17(c)(4) to update the reference 
in the example. 

(d) The points required to meet 
quantitative requirements have been 
changed from 175 to 174 for rounding 
purposes. 

Section 169.17. The subparagraph 
designation “(d)” has been added but 
no substantative narrative w f as added. 

Section 169.17(e). Some words have 
been deleted from the original first 
sentence because the words duplicated 
the requirement in the reasonable 
effort narrative (§ 169.18). 

SECTION 169.23 NATIONAL TEACHING 
FELLOWSHIP GRANT 

The words “highly qualified.” as ap¬ 
plied to graduate students, w r ere 
added. The modifier appears in the 
statute. 

SECTION 169.52 APPLICATION REVIEW 
CRITERIA AND USE OF REVIEWERS 

The word “reviewer” has been sub¬ 
stituted for “review panel” in this sec¬ 
tion and throughout. 

SECTION 169.53 RACING FOR PROGRAM 
PRIORITIES 

The previous opening sentences 
have become § 169.52(c). The opening 
sentence has been slightly modified in 
subparagraph § 169.52(a), and the 
other paragraphs have been renum¬ 
bered. Section 169.53(a)(3) was incor¬ 
rectly printed in the Notice of Pro¬ 
posed Rulemaking. The correct text 
allows points for increasing “upward 
mobility or employment opportunities 
for students and expand(lng) opportu¬ 
nity for graduate and professional 
study.” 

Section 169.53. Designation of sub- 
paragraph (b) was added at the point 
of discussion of 25 institutional points 
that may be awarded in the rating 
process. 

Dated: March 12. 1979. 

Ernest L. Boyer. 

U.S. Commissioner 
of Education. 

Approved: March 22, 1979. 

Joseph A. Califano, Jr., 

Secretary of Health, 

Education, and Welfare. 


(Catalog of Federal Domestic Assistance 
Number 13.454. Strengthening Developing 
Institutions) 

Part 169 of Title 45 of the Code of 
Federal Regulations is amended to 
read as follows: 

PART 169—STRENGTHENING DEVEL¬ 
OPING INSTITUTIONS PROGRAM 

Subpart A—General Information 

Sec. 

169.1 Program and regulation purposes. 

169.2 Definitions. 

169.3 Allocation of funds between two-year 
and four-year institutions. 

169.4 Funding limitations. 

169.5 General provisions regulations. 

Subpart B—Criteria for Designation as a 
Developing Institution 

169.11 General rules. 

169.12 Designation as a developing institu¬ 
tion. 

169.13 Eligible institutions of higher edu¬ 
cation. 

169.14 Legal authorization for educational 
program. 

169.15 Accreditation status. 

169.16 Five-year requirement. 

169.17 Struggling for survival and isolated 
from the main currents of academic life. 

169.18 Desire, potential, and reasonable 
effort. 

Subpart C—Types of Awards 

169.21 Introduction. 

169.22 Cooperative arrangements. 

169.23 National Teaching Fellowship 
grant. 

169.24 Professor Emeritus Grant. 

Subpart D—Scope and Duration of Grants for 
Cooperative Arrangements 

169.31 Allowable activities. 

169.32 Allowable costs. 

169.33 Duration of cooperative arrange¬ 
ment grants. 

Subpart E—Application Procedures 

169.41 Submission of applications. 

Subpart F—Grantee Selection 

169.51 Introduction. 

169.52 Application review criteria and use 
of reviewers. 

169.53 Rating for program priorities. 

169.54 Overall ranking and selection. 

Authority: Sec. 301-306 of Title III of the 
Higher Education Act of 1965, as amended 
(20 U.S.C. 1051-1056). unless otherwise 
noted. 

Subpart A—General Information 

§ 169.1 Program and regulation purposes. 

(a) Under the authority of Title III 
of the Higher Education Act of 1965, 
the Commissioner assists selected 
higher education institutions to 
strengthen their academic quality, ad¬ 
ministrative capacity, and student 
services. These institutions are called 
developing institutions because— 
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(1) They are struggling for survival; 

(2) They are isolated from the main 
currents of academic life; 

(3) They possess the desire and po¬ 
tential to make a substantial and dis¬ 
tinctive contribution to the higher 
education resources of the Nation; 

(4) They are distinguished from 
other institutions of higher education 
by enrolling and graduating a signifi¬ 
cant number of economically deprived 
students; and 

(5) They are making a reasonable 
effort to improve the quality of their 
programs. 

(b) The purpose of the title III as¬ 
sistance is to further strengthen the 
capacity of these institutions to make 
a substantial contribution to American 
higher education by improving their— 

(1) Academic program; 

(2) Administrative and management 
capability; 

(3) Student services; and 

(4) Fiscal stability. 

(c) The purpose of these regulations 
is to establish the rules under which 
the Commissioner determines whether 
an institution of higher education 
qualifies as an eligible developing in¬ 
stitution and selects those developing 
institutions that will be awarded title 
III assistance in a particular fiscal 
year. 

(20 U.S.C. 1051. et seq.) 

§ 169.2 Definitions. 

As used in these regulations— 

“Academic year” means the period 
of the annual instructional session of 
an institution of higher education, 
such as two semesters, three quarters, 
or two trimesters; 

“Act” means the Higher Education 
Act of 1965. as amended; 

“Applicant” means an institution of 
higher education that applies for as¬ 
sistance under title III; 

“Commissioner” means the U.S. 
Commissioner of Education or his or 
her designee; 

"Institution of higher education” 
means an educational institution as 
defined in Section 1201(a) of the Act; 

“Public.” as used to describe an insti¬ 
tution of higher education, means 
under the control of a State or local 
governmental body; 

“State” means any one of the States 
in the Union, the Commonwealth of 
Puerto Rico, the District of Columbia, 
Guam, American Samoa, the Virgin Is¬ 
lands. the Trust Territory of the Pa¬ 
cific Islands, or the Northern Mariana 
Islands; and 

(20 U.S.C. 1141(b)) 

“Title III” means the Strengthening 
Developing Institutions Program as 
authorized under title III of the Act. 

(20 U.S.C. 1051-1056) 
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§ 169.3 Allocation of funds between 2-year 
and 1-year institutions. 

The Commissioner allocates 76 per¬ 
cent of each fiscal year’s appropriation 
for title III to institutions awarding 
bachelor’s degrees and 24 percent to 
junior and community colleges. 

(20 U.S.C. 1051(b)) 

§ 169.4 Funding limitations. 

(a) (1) No funds may be used under 
this part for activities that are incon¬ 
sistent with the purpose of moving a 
grantee institution into the main cur¬ 
rents of academic life. 

(2) The Commissioner considers any 
activity that impedes the elimination 
of, or establishes, segregated attend¬ 
ance patterns at that institution as in¬ 
consistent with the purpose stated in 
subparagraph (1) of this paragraph. 

(b) No funds may be used for activi¬ 
ties, such as curriculum development 
or faculty improvement, that are in¬ 
consistent with a State plan for higher 
education applicable to that institu¬ 
tion. 

(c) Each developing institution re¬ 
ceiving a title III grant shall assure 
that any activity funded under title 
III will not— 

(1) Establish, increase, or impede the 
elimination of segregated attendance 
patterns at that institution; or 

(2) Be inconsistent with a State plan 
for higher education applicable to that 
institution. 

(20 U.S.C. 1051-1056) 

§ 169.5 General provisions regulations. 

Assistance provided under this part 
is subject to applicable provisions con¬ 
tained in Subchapter A of this chapter 
(relating to fiscal, administrative, and 
other matters, except for the funding 
criteria). The funding criteria in 
§ 169.52 of these regulations are used 
in place of the Subchapter A funding 
criteria. 

(20 U.S.C. 1051-1056) 

Subpart B—Criteria for Designation 
as a Developing Institution 

§ 169.11 General rules. 

(a) To be considered for funding 
under title III an institution of higher 
education must be designated by the 
Commissioner as a “developing institu¬ 
tion.” 

(b) An institution that is not desig¬ 
nated as a developing institution may 
reapply for designation as a develop¬ 
ing institution in a subsequent year. 

(c) An institution shall submit a re¬ 
quest for designation as a developing 
institution prior to or at the time of 
submission of an application for fund¬ 
ing under title III. 

(d) Designation of an institution as 
developing does not guarantee that 
the Commissioner funds the institu¬ 


tion’s application. The Commissioner 
decides whether to fund a developing 
institution’s application for title III as¬ 
sistance on the basis of procedures set 
out in Subpart F, “Grantee Selection.” 

(e) The Commissioner reviews the 
status of an institution as a developing 
institution before awarding any title 
III funds to the institution and noti¬ 
fies the institution of the determina¬ 
tion. 

(f) If the Commissioner determines 
that the institution is not a developing 
institution based on the criteria in the 
subpart, the Commissioner notifies 
the institution of the basis for the de¬ 
termination. 

(20 U.S.C. 1051, 1052) 

§ 169.12 Designation as a developing insti¬ 
tution. 

The Commissioner designates an in¬ 
stitution as a developing institution if 
it meets each of the following criteria, 
with the exceptions stated in 
§§ 169.17(f) and 169.18(e): 

(a) First, an institution must— 

(1) Be an eligible institution of 
higher education <§ 169.13); 

(2) Provide an educational program 
authorized by the State in which it is 
located (§169.14); 

(3) Have achieved appropriate ac¬ 
creditation status (§ 169.15); and 

(4) Have met the requirements of 
subparagraphs (2) and (3) of this para¬ 
graph for five consecutive years, in¬ 
cluding the year in which the institu¬ 
tion seeks designation as a developing 
institution. However, the Commission¬ 
er may waive this requirement in 
order to increase higher educational 
opportunities for Indians or Spanish¬ 
speaking people (§ 169.16). 

(b) Second, an institution must docu¬ 
ment that—for financial or other rea¬ 
sons—it is struggling for survival, and 
it must show that it has taken correc¬ 
tive steps over the past three years to 
strengthen its fiscal status (§ 169.17). 

(c) Third, an institution must dem¬ 
onstrate that it is out of the main cur¬ 
rents of academic life by reason of 
serving a student body with a particu¬ 
larly high percentage of students who 
are economically deprived (§ 169.17). 

(d) Fourth, an institution must have 
the desire and potential to make a sub¬ 
stantial and distinctive contribution to 
the higher education resources of the 
Nation. The institution’s mission and 
goals must clearly reflect that desire. 
The institution must also be making a 
reasonable effort to meet its mission 
and accomplish its goals through ac¬ 
tivities carried out over the past three 
years (§ 169.18). 

(20 U.S.C. 1051, 1052) 
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§ 169.13 Eligible institutions of higher 
education. 

(a) To be designated as a developing 
institution, an institution must be an 
institution of higher education that— 

(X) Awards a bachelor’s degree; or 

(2) Is a junior or community college, 
as defined in section 302 of the Act. 

(b) To be designated as a developing 
institution, a branch campus of a uni¬ 
versity or college must be a separate 
institution of higher education and be 
independent from the main campus. 
The branch campus must have ac¬ 
creditation status, budget control, and 
hiring authority all separate from the 
main campus. 

(20 U.S.C. 1052(a)(1)) 

§ 169.14 Legal authorization for educa¬ 
tional program. 

To be designated as a developing in¬ 
stitution, an institution must provide 
an educational program that is legally 
authorized by the State in which it is 
located. 

(20 U.S.C. 1052(a)(1)) 

§ 169.15 Accreditation status 

(a) To be designated as a developing 
institution, an institution must be 
either— 

(1) Accredited as a bachelor’s degree¬ 
granting institution or as a junior or 
community college by a nationally-rec¬ 
ognized accrediting agency or associ¬ 
ation; or 

(2) Determined by the appropriate 
accrediting agency or association to be 
making reasonable progress toward ac¬ 
creditation. 

(b) If an institution that is a junior 
or community college has changed to 
or merged with a bachelor’s degree- 
granting institution, the institution 
must be accredited or be making rea¬ 
sonable progress towards accreditation 
in its new status. 

(20 U.S.C. 1052(a)(1)) 

§ 169.16 Five-year requirement 

(a) To be designated as a developing 
institution, an institution must have 
met the requirements of §§ 169.14 and 
169.15, except as provided in para¬ 
graph (b), for five consecutive aca¬ 
demic years, including the academic 
year in which the institution seeks 
designation as a developing institu¬ 
tion. 

(20 U.S.C. 1052(a)(1)(C)) 

(b) The Commissioner may waive all 
or part of the five-year requirement of 
paragraph (a) of this section in the 
following circumstances; 

(1) If the Commissioner determines 
that the granting of a waiver for an in¬ 
stitution will increase higher educa¬ 
tional opportunities for Indians, the 
Commissioner may waive the five-year 
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requirement for an institution that is 
located on or near an Indian reserva¬ 
tion or near a substantial population 
of Indians. 

(2) If the Commissioner determines 
that the granting of a waiver for an in¬ 
stitution will substantially increase 
higher educational opportunities for 
Spanish-speaking people, the Commis¬ 
sioner may waive three years of the 
five-year requirement. 

(c) To apply for a waiver under 
either paragraph (b)(1) or (b)(2), an 
institution shall request and justify 
the granting of the waiver. 

(20 U.S.C. 1052(a)(2)) 

§ 169.17 Struggling for survival and isolat¬ 
ed from the main currents of academic 
life. 

(a) The Commissioner groups insti¬ 
tutions applying for designation as de¬ 
veloping institutions as follows; (1) 
Public bachelor’s degree-granting, (2) 
public junior or community colleges, 

(3) private bachelor’s degree-granting, 
and (4) private junior or community 
colleges. 

(b) To be designated as a developing 
institution, the institution must be 
struggling for survival for financial or 
other reasons and be isolated from the 
main currents of academic life. In ad¬ 
dition, the institution must be making 
a constructive effort to ensure that it 
will continue to survive. 

(c) To assist in determining whether 
an institution is, in fact, struggling 
and isolated, except as provided in 
paragraph (f) of this section, the Com¬ 
missioner awards points to the institu¬ 
tion for its average educational and 
general (E&G) expenditures per full¬ 
time equivalent (PTE) student and for 
its average Basic Educational Oppor¬ 
tunity Grant (BEOG) award per FTE 
undergraduate student. 

(1) The Commissioner assigns points 
to the institution—on a scale of 0- 
100—on the basis of its average E&G 
expenditure per FTE student. The 
points awarded reflect the institution’s 
position on the percentile scale when 
compared to the student expendi¬ 
tures of all other similar institutions. 
For example, an institution that is es¬ 
timated to be in the 98th percentile (a 
high per student expenditure) when 
compared to other colleges receives 
two points, while an institution esti¬ 
mated to be in the second percentile (a 
low per student expenditure) receives 
98 points. (See the illustrative chart in 
subparagraph (3) of this paragraph.) 

(2) The Commissioner also assigns 
points to the institution on a scale of 
0-200—on the basis of the average 
BEOG award per FTE undergraduate 
student. The points awarded are based 
on the institution’s percentile ranking 
when compared to all other similar in¬ 
stitutions. 
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For example, an institution that is 
estimated to be in the 97th percentile 
(a large BEOG award per student) 
when compared to other colleges- re¬ 
ceives 194 points, while an institution 
estimated to be in the third percentile 
(a small BEOG award per student) re¬ 
ceives six points. (See the chart in sub- 
paragraph (3) of this paragraph.) 

(3) The following chart illustrates 
how the Commissioner assigns points 
for these factors; 

Point System for Institutional 
Characteristics 

points 



Average E&G 

Average BEOG 

Percentile rank 

expenditures 

award for PTE 


per PTE student 

undergraduate 



student 

99.5 

0 

200 

99 

1 

198 

98 

2 

196 

2 

98 

4 

I 

99 

2 

0.5 

100 

0 


(4) To determine the percentile 
rankings in these two categories, the 
Commissioner uses data from the 
second year preceding the one in 
which the institution seeks designa¬ 
tion as a developing institution. (For 
example, an institution seeking desig¬ 
nation as a developing institution in 
fiscal year 1980 would submit data 
based on the 1977-1978 academic 
year.) 

(d) (1) A total of 174 points—the com¬ 
bined total of the points earned in the 
per student expenditure and basic 
grant calculation—meets the quantita¬ 
tive requirements of this section. 

(2) An institution that receives fewer 
than 174 points may submit a written 
statement explaining why these indi¬ 
cators do not sufficiently reflect its 
status as a struggling institution and 
one isolated from the main currents of 
academic life. 

(3) After reviewing the institution’s 
submission, the Commissioner may de¬ 
termine that the institution, in fact, is 
struggling for survival and is isolated 
from the main currents of academic 
life. 

(20 U.S.C. 1052) 

(e) In addition, if any of the follow¬ 
ing conditions apply, the institution 
shall explain to the Commissioner in a 
written narrative why such a condition 
exists and what has been done to im¬ 
prove the situation; 

(1)A decrease in full-time equivalent 
student enrollment of five percent or 
more for the three-year period preced¬ 
ing the year in which the institution 
seeks designation as a developing insti¬ 
tution. 


FEDERAL REGISTER, VOL 44, NO. 63—FRIDAY, MARCH 30, 1979 






19138 

(2) A decrease in total current funds 
revenues during any of the three years 
preceding the year in which the insti¬ 
tution seeks designation as a develop¬ 
ing institution. 

(3) An excess of expenditures plus 
mandatory transfers over revenues in 
the unrestricted current funds during 
any two of the three years preceding 
the year in which the Institution seeks 
designation as a developing institu¬ 
tion. In this section the term “current 
funds” means the funds available for 
use in meeting current operations. 

(f) The Commissioner considers an 
institution to be struggling and isolat¬ 
ed for purposes of paragraph (b) of 
this section if the institution— 

(1) Received a grant under this part 
in the fiscal year ending September 30. 
1978; or 

(2) Received a grant under the Ad¬ 
vanced Institutional Development Pro¬ 
gram in a prior fiscal year for an 
award period with an original expira¬ 
tion date on or after June 30, 1979. 

(20 U.S.C. 1052(a)(l)(DKii» 

§ 169.18 Desire, potential, and reasonable 
effort. 

(a) To be designated as a developing 
institution, an institution must possess 
the desire and potential to make a sub¬ 
stantial and distinctive contribution to 
the higher education resources of the 
Nation. Such a contribution might, for 
example, be to provide access to a par¬ 
ticular group of students who would 
not otherwise have access to an insti¬ 
tution of higher education; or the in¬ 
stitution may offer a particular set of 
academic programs that are not other- 
wise available to the types of students 
who comprise its student body. 

(b) In addition, the institution must 
have taken concrete steps to improve 
its overall academic and administra¬ 
tive capacity over the past three years 
and, specifically, have made a reason¬ 
able effort to improve the quality of 
its administrative and instructional 
staffs and its student services. 

(c) Except as provided in paragraph 
(e) of this section, the institution shall 
submit to the Commissioner, as part of 
its request for designation as a devel¬ 
oping institution, a narrative describ¬ 
ing— 

(1) The mission and goals of the in¬ 
stitution; and 

(2) The tangible progress that the 
institution has made over the past 
three years to reach its specific goals, 
with special emphasis on activities car¬ 
ried out in the Improvement of— 

(i) Instructional staff; 

(ii) Administrative staff; and 

(iii) Student sendees. 

(d) On the basis of the narrative, the 
Commissioner determines whether the 
institution meets the criteria of having 
the desire and potential of making a 
significant contribution to the higher 
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educational resources of the Nation 
and has been making a reasonable 
effort to improve its instructional pro¬ 
gram. its administrative capacity, and 
its student services. 

(e) The Commissioner considers any 
institution to have satisfied the re¬ 
quirements of this section if the insti¬ 
tution— 

(1) Received a grant under this part 
in the fiscal year ending September 30, 
1978; or 

(2) Received a grant under the Ad¬ 
vanced Institutional Development Pro¬ 
gram in a prior fiscal year for an 
award period with an original expira¬ 
tion date on or after June 30, 1979. 

(20 U.S.C. 1054) 

Subpart C—Types of Awards 

§ 169.21 Introduction. 

The Commissioner makes three 
types of awards of Title III assistance; 

(a) Cooperative arrangement grants. 

(b) National Teaching Fellowships. 

(c) Professor Emeritus Grants. 

Each award is made from a single 
fiscal year's appropriation for Title 

in. 

(20 U.S.C. 1054(b)) 

§ 169.22 Cooperative arrangement*. 

(a) A cooperative arrangement is one 
or more working relationships between 
a developing institution and other in¬ 
stitutions of higher education, agen¬ 
cies, organizations, or business entities 
to assist the developing institution in 
implementing activities under a title 
III grant. 

(b) There are two kinds of coopera¬ 
tive arrangements; 

(1) Bilateral arrangements. Under a 
bilateral arrangement the developing 
institution draws upon the assistance 
and services of another higher educa¬ 
tional institution, agency, organiza¬ 
tion, or business entity to strengthen 
its academic quality, or administrative, 
management, and financial capacity. 

(2) Consortium arrangements, (i) 
Under a consortium arrangement two 
or more developing institutions agree 
to work with each other to strengthen 
themselves in the areas indicated or 
enter into an arrangement with an in¬ 
stitution of higher education, agency, 
organization, or business entity to 
help a cluster of developing institu¬ 
tions carry out allowable activities. 

(ii) One of the developing institu¬ 
tions participating in the consortium 
arrangement shall serve as the appli¬ 
cant and coordinator. 

(iii) The institution coordinating the 
consortium arrangement is responsible 
for complying with the terms and con¬ 
ditions of the grant. 

(iv) Every participating institution 
receiving services from a consortium 
arrangement shall be a developing in¬ 


stitution and shall receive services in 
proportion to its share of the grant. 

(v) The size of a consortium arrange¬ 
ment is limited to the number of insti¬ 
tutions that can be effectively and ef¬ 
ficiently served. 

(20 U.S.C. 1054) 

$169.23 National Teaching Fellowship 
grant. 

(a) A National Teaching Fellowship 
grant is the second type of award 
made by the Commissioner under title 
III. A developing institution may re¬ 
quest a National Teaching Fellowship 
either— 

(1) As part of a cooperative arrange¬ 
ment; or 

(2) Independent of any other type of 
award. 

(b) The Commissioner awards a Na¬ 
tional Teaching Fellowship of one or 
two years’ duration through a develop¬ 
ing institution to— 

(1) Junior faculty members from in¬ 
stitutions other than the applicant in¬ 
stitution; and 

(2) Highly qualified graduate stu¬ 
dents—from institutions other than 
the applicant institution—who have at 
least a master’s degree or related pro¬ 
fessional experience. 

(c) A developing institution may 
have a National Teaching Fellow— 

(1) Teach in an understaffed or new 
academic program; or 

(2) Substitute for a faculty member 
released for further training or ad¬ 
vanced study. 

(d) A National Teaching Fellow shall 
serve as a full-time faculty member at 
the developing institution through 
which the award is made. 

(e) Each National Teaching Fellow 
receives a stipend of $7,500 plus $400 
per dependent for each academic year 
of teaching. A developing institution 
at which a National Teaching Fellow 
teaches may supplement the stipend 
with funds from sources other than 
title III. 

(20 U.S.C. 1064) 

§ 169.24 Professor Emeritus Grant 

(a) A Professor Emeritus Grant is 
the third type of award made by the 
Commissioner under title III. A devel¬ 
oping institution may request a Pro¬ 
fessor Emeritus Grant either— 

(1) As part of a cooperative arrange¬ 
ment; or 

(2) Independent of any other type of 
award. 

(b) The Commissioner awards a Pro¬ 
fessor Emeritus Grant through a de¬ 
veloping institution to a professor who 
has retired from active service at an 
institution of higher education other 
than the grantee institution. 

(c) A developing institution may 
have a Professor Emeritus— 
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(1) Teach in an understaffed or new 
academic program; 

(2) Substitute for a faculty member 
released for further training or ad¬ 
vanced study; or 

(3) Conduct research to aid the de¬ 
velopment of the institution. 

(d) A Professor Emeritus Grant in¬ 
cludes a stipend for each academic 
year of teaching or research at the de¬ 
veloping institution through which 
the award is made. The stipend may 
not exceed the salary of a comparable 
staff member of the developing insti¬ 
tution. A developing institution at 
which a Professor Emeritus Grant re¬ 
cipient serves may supplement the sti¬ 
pend with funds from sources other 
than title m. 

(e) The period of a Professor Emeri¬ 
tus Grant may not exceed two aca¬ 
demic years. However, if approved by 
the Commissioner upon the advice of 
the Title III Advisory Council—one ad¬ 
ditional two-year period may be 
funded to complete the program objec¬ 
tives of the original award. 

(20 U.S.C. 1054) 


Subpaii D—Scope and Duration of 

Grants for Cooperative Arrange¬ 
ments 

§ 169.31 Allowable activities. 

(a) In submitting an application a 
developing institution shall examine 
the status of its administrative struc¬ 
ture. curriculum, student services, ad¬ 
ministrative personnel, instructional 
personnel, and financial position and 
identify the areas of greatest need. 

(b) Further, the institution shall 
identify the steps it will take to 
strengthen its capacity to fulfill its 
unique mission and make a substantial 
contribution to the higher education 
resources of the Nation. 

(c) Finally, the institution shall 
show* that it can carry out the planned 
activities within the context of the 
proposed title III cooperative arrange¬ 
ment. 

(d) Authorized activities are those 
that— 

(1) Clarify institutional goals; 

(2) Improve the curriculum; 

(3) Strengthen student services; 

(4) Promote faculty development;* 

(5) Improve administrative services 
and fiscal management; and 

(6) Develop innovative academic pro¬ 
grams. 

(20 U.S.C. 1054) 

§ 169.32 Allowable costs. 

(a) The Commissioner pays part of 
the costs related to the planning, de¬ 
velopment, and implementation of al¬ 
lowable activities. 

(b) In addition to the cost limita¬ 
tions imposed by the Office of Educa¬ 


RULES AND REGULATIONS 

tion general provisions for direct proj¬ 
ect grant and contract programs (45 
CFR Part 100a), the following cost 
limitations apply: 

(1) Indirect costs may not be 
charged to the grant. 

(2) The purchase of equipment is 
limited to equipment that is necessary 
to achieve program objectives. 

(3) Grant funds may not be used for 
construction. 

(20 U.S.C. 1054) 

§ 169.33 Duration of cooperative arrange¬ 
ment grants. 

(a) An applicant may receive a grant 
of one. tw r o, three, four, or five years’ 
duration. The requirements of the co¬ 
operative arrangement determine the 
length of the award. 

(b) The Commissioner awards grants 
of one year’s duration to refine institu¬ 
tional mission and goals and to devel¬ 
op long-range plans for achieving an 
institution’s academic goals or 
strengthening its management or 
both. The Commissioner may award 
an institution, during its participation 
in the program, a maximum of three 
grants for these purposes. 

(c) The Commissioner awards grants 
of up to three years’ duration to sup¬ 
port the development and short-term 
implementation of other activities in 
any allowable areas. 

(d) The Commissioner awards grants 
of up to five years’ duration to support 
implementation of long-term programs 
to improve an institution financially 
and to strengthen its management. 

(e) An institution receiving assist¬ 
ance under this part during any fiscal 
year may not apply for further assist¬ 
ance during that year unless— 

(1) The assistance applied for is to 
be provided through a consortium ar¬ 
rangement; or 

(2) The award period for the assist¬ 
ance currently being received will ter¬ 
minate by the following December 31. 

(20 U.S.C. 1051, 1054) 

Subpart E—Application Procedures 

§ 169.11 Submission of applications. 

(a) An applicant for a title III grant 
shall file an application by the closing 
date established annually by the Com¬ 
missioner in a notice published in the 
Federal Register. 

(b) The applicant shall include in its 
application such information as the 
Commissioner considers necessary to 
make determinations under title III. 
including a long range plan in as much 
detail as is necessary for the Commis¬ 
sioner to judge proposed activities, ap¬ 
propriate length of funding, resources 
needed, and evaluation strategies in 
light of the review criteria in § 169.52 
and the program priorities in § 169.53. 
An application submitted for funds ap¬ 
propriated for any fiscal year after 
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Fiscal Year 1979 must specifically in¬ 
clude in the long-range plan: 

(1) Long and short range goals; 

(2) Planned activities; 

(3) Criteria for measuring progress; 

(4) Time schedules; 

(5) Resources needed; and 

(6) Procedures to be used to monitor 
progress of the proposed title III activ¬ 
ities against the plan. 

However, an applicant need not 
submit a long-range plan if the appli¬ 
cant is seeking funding only for plan¬ 
ning activities. 

(20 U.S.C. 1051. 1054) 

Subpart F—Grantee Selection 

§ 169.51 Introduction. 

The Commissioner makes final deci¬ 
sions regarding the funding of all title 
III applications based on the rules and 
procedures established in this subpart. 
In evaluating the applications, the 
Commissioner may seek and use infor¬ 
mation from existing public records 
and from site visits to developing insti¬ 
tutions in addition to rating the infor¬ 
mation submitted in the formal appli¬ 
cation. 

(20 U.S.C. 1051, 1054) 

§ 169.52 Application review criteria and 
use of reviewers. 

(a) The Commissioner appoints re¬ 
viewers to provide the Commissioner 
with comments on and recommended 
ratings for the applications. The Com¬ 
missioner appoints separate groups of 
reviewers to read applications from 
bachelor’s degree-granting institutions 
and from junior and community col¬ 
leges. The reviewers numerically rate 
each application assigned to them and 
provide the Commissioner with com¬ 
ments on each. 

(b) The reviewers judge each appli¬ 
cation on the following criteria with 
maximum possible points assigned to 
each criterion: 

(1) The extent to which the appli¬ 
cant’s mission and goals statement re¬ 
flects the needs of its constituents. (15 
points) 

(2) The extent to which the appli¬ 
cant clearly states the objectives of 
the proposed activities. (5 points) 

(3) The extent to which the size, 
scope, and duration of the proposed 
activities will contribute to the stated 
goals. (25 points) 

(4) The extent to which any pro¬ 
posed cooperative arrangements will 
help achieve project objectives. (10 
points) 

(5) The extent to which the adminis¬ 
tration of the proposed program is 
adequate. (15 points) 

(6) The extent to which evaluation 
procedures are adequate. (10 points) 

(7) The extent to which a plan has 
been developed to ensure continuation 
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of the proposed activities after the 
grant ends. (5 points) 

(8) The extent to which the pro¬ 
posed cost of the project is reasonable 
and realistic. (15 points) 

(c) After considering the comments 
of the reviewers and the ratings rec¬ 
ommended by them, the Commission¬ 
er assigns to each application an ap¬ 
propriate number of points for each 
criterion listed in paragraph (b) of this 
section. The Commissioner considers 
further for selection only those appli¬ 
cations that receive a rating of 50 or 
more points. 

(20 U.S.C. 1051. 1054) 

§ 169.53 Rating for program priorities. 

(a) The Commissioner further rates 
applications receiving 50 or more 
points under § 169.52 on the extent to 
which the proposed activities will— 

(1) Strengthen the academic pro¬ 
gram and provide a successful educa¬ 
tional experience for low-income or 
minority students; (25 points) 

(2) Contribute to the long-term sta¬ 
bility of the institution and overcome 
the circumstances that threaten sur¬ 
vival; (25 points) 

(3) Increase upward mobility or em¬ 
ployment opportunities for students 
or expand opportunity for graduate 
and professional study; (10 points) 

(4) Improve the institution’s overall 
administrative cap'acity; (10 points) 
and 

(5) Improve the applicant’s manage¬ 
ment of Federal assistance programs, 
including student financial aid pro¬ 
grams. (5 points) 

(b) In addition, the Commissioner 
may award up to 25 points for an ap¬ 
plication from an institution that has 
one or more of the following charac¬ 
teristics: 

(1) The institution serves a particu¬ 
larly large percentage of low-income 
students. 

(2) The institution provides a unique 
or particularly productive educational 
program for its students. 

(3) The institution has, at present, 
particularly strong and effective man¬ 
agement and administration of Feder¬ 
al programs and funds, including title 
III, and student assistance programs 
such as the Guaranteed Student Loan, 
National Direct Student Loan, Basic 
Educational Opportunity Grant, Sup¬ 
plemental Educational Opportunity 
Grant. College Work-Study, and State 
Student Incentive Grant programs. 

(4) The institution, because of its ge¬ 
ographic location, provides access to 
students who otherwise might be 
unable to attend college. 

(20 U S.C. 1051, 1054) 
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§ 169.54 Overall ranking and selection. 

(a) The Commissioner totals the 
points each application received for 
general quality (§ 169.52) and for ad¬ 
dressing program priorities or having 
certain institutional characteristics 
(§ 169.53). 

(b) The Commissioner then ranks 
the application on the basis of the 
total number of points it received. The 
Commissioner ranks applications from 
bachelor’s degree-granting institutions 
separately from those from junior or 
community colleges. 

(c) The Commissioner awards grants 
on the basis of the descending order in 
which applications are ranked. 

(20 U.S.C. 1051, 1054) 

Appendix 

Note.— The text of this appendix will not 
appear in the Code of Federal Regulations. 

HIGHER EDUCATION ACT OP 1965 

Title III— Strengthening Developing 
Institutions 

authorization 

Sec. 301. (a) The Commissioner shall 
carry out a program of special assist¬ 
ance to strengthen the academic qual¬ 
ity of developing institutions which 
have the desire and potential to make 
a substantial contribution to the 
higher education resources of the 
Nation but which are struggling for 
survival and are isolated from the 
main currents of academic life. 

(b)(1) For the purpose of carrying 
out this title, there are authorized to 
be appropriated $120,000,000 for the 
fiscal year ending June 30, 1973, and 
for each of the succeeding fiscal years 
ending prior to October 1, 1979. 

(2) Of the sums appropriated pursu¬ 
ant to this subsection for any fiscal 
year, 76 per centum shall be available 
only for carrying out the provisions of 
this title with respect to developing in¬ 
stitutions which plan to award one or 
more bachelor’s degrees during such 
year. 

(3) The remainder of the sums so ap¬ 
propriated shall be available only for 
carrying out the provisions of this title 
with respect to developing institutions 
which do not plan to award such a 
degree during such year. 

(20 U.S.C. 1051) Enacted June 23, 1972, 
P.L. 92-318, Title I, sec. 121(a), 86 Stat. 241; 
amended October 12, 1976, P.L. 94-482, Title 
I. Part C. sec. Ill, 90 Stat. 2091. 

eligibility for special assistance 

Sec. 302. (a)(1) For the purposes of 
this title, the term “developing institu¬ 
tion” means an Institution of higher 
education in any State which— 

(A) is legally authorized to provide, 
arid provides within the State, an edu¬ 
cational program for which it awards a 


bachelor’s degree, or is a junior or 
community college; 

(B) is accredited by a nationally rec¬ 
ognized accrediting agency or associ¬ 
ation determined by the Commissioner 
to be reliable authority as to the qual¬ 
ity of training offered or is, according 
to such an agency or association, 
making reasonable progress tow ard ac¬ 
creditation; 

(C) except as is provided in para¬ 
graph (2), has met the requirement of 
clauses (A) and (B) during the five 
academic years preceding the aca¬ 
demic year for which it seeks assist¬ 
ance under this title: and 

(D) meets such other requirements 
as the Commissioner shall prescribe 
by regulation, which requirements 
shall include at least a determination 
that the institution— 

(1) is making a reasonable effort to 
improve the quality of its teaching 
and administrative staffs and of its 
student services; and 

(ii) is, for financial or other reasons, 
struggling for survival and isolated 
from the main currents of academic 
life. 

(2) The Commissioner is authorized 
to waive the requirements set forth in 
clause (C) of paragraph (1) in the case 
of applications for grants under this 
title by institutions located on or near 
an Indian reservation or a substantial 
population of Indians if the Commis¬ 
sioner determines such action will in¬ 
crease higher education for Indians. 
The Commissioner is authorized to 
waive three years of the requirements 
set forth in clause (C) of paragraph (1) 
in the case of applications for grants 
under this title by institutions if the 
Commissioner determines such action 
will substantially increase higher edu¬ 
cation for Spanish-speaking people. 

(b) Any institution desiring special 
assistance under the provisions of this 
title shall submit an application for 
eligibility to the Commissioner at such 
time, in such form, and containing 
such information, as may be necessary 
to enable the Commissioner to evalu¬ 
ate the need of the applicant for such 
assistance and to determine its eligibil¬ 
ity to be a developing institution for 
the purposes of this title. The Com¬ 
missioner shall approve any applica¬ 
tion for eligibility under this subsec¬ 
tion which indicates that the appli¬ 
cant is a developing institution meet¬ 
ing the requirements set forth in sub¬ 
section (a). 

(c) For the purposes of clause (A) of 
paragraph (1) of subsection (a) of this 
section, the term “junior or communi¬ 
ty college” means an institution of 
higher education— 

(1) which does not provide an educa¬ 
tional program for which it awards a 
bachelor’s degree (or an equivalent 
degree); 
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(2) which admits as regular students 
only persons having a certificate of 
graduation from a school providing 
secondary education (or the recog¬ 
nized equivalent of such a certificate); 
and 

(3) which does— 

(A) provide an educational program 
of not less than two years which is ac¬ 
ceptable for full credit toward such a 
degree, or 

(B) offer a two-year program in engi¬ 
neering, mathematics, or the physical 
or biological sciences, which program 
is designed to prepare a student to 
work as a technician and at the semi- 
professional level in engineering, sci¬ 
entific. or other technological fields, 
which fields require the understanding 
and application of basic engineering, 
scientific, or mathematical principles 
of knowledge. 

(20 U.S.C. 1052) Enacted June 23. 1972. 
P.L. 92-318, Title I, sec. 121(a), 86 Stat. 241, 
242; amended August 21, 1974. P.L. 93-380, 
sec. 832, 88 Stat. 603; amended October 12. 
1976, P.L. 94-482, Title I. Part C. sec. 112, 90 
Stat. 2091. 

ADVISORY COUNCIL ON DEVELOPING 
INSTITUTIONS 

Sec. 303. (a) There is hereby estab¬ 
lished an Advisory Council on Devel¬ 
oping Institutions (in this title re¬ 
ferred to as the “Council’*) consisting 
of nine members appointed by the 
Commissioner with the approval of 
the Secretary. 

(b) The Council shall, with respect 
to the program authorized by this 
title, carry out the duties and func¬ 
tions specified by part C of the Gener¬ 
al Education Provisions Act and, in 
particular, it shall assist the Commis¬ 
sioner— 

(1) in identifying developing institu¬ 
tions through which the purposes of 
this title may be achieved; and 

(2) in establishing the priorities and 
criteria to be used in making grants 
under section 304(a). 

(20 U.S.C. 1053) Enacted June 23. 1972, 
P.L. 92-318. Title I. sec. 121(a), 86 Stat. 242, 
243. 

USES OF funds: cooperative arrange¬ 
ments, NATIONAL TEACHING FELLOW¬ 
SHIP. AND PROFESSORS EMERITUS 

Sec. 304. (a) The Commissioner is 
authorized to make grants and awards, 
in accordance with the provisions of 
this title, for the purpose of strength¬ 
ening developing institutions. Such 
grants and awards shall be used solely 
for the purposes set forth in subsec¬ 
tion (b). 

(b) Funds appropriated pursuant to 
section 301(b) shall be available for— 

(1) grants to institutions of higher 
education to pay part of the cost of 
planning, developing, and carrying out 
cooperative arrangements between de¬ 
veloping institutions and other institu¬ 
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tions of higher education, and between 
the developing institutions and other 
organizations, agencies, and business 
entities, which show promise as effec¬ 
tive measures for strengthening the 
academic program and the administra¬ 
tive capacity of developing institu¬ 
tions, including such projects and ac¬ 
tivities as— 

(A) exchange of faculty or students, 
including arrangements for bringing 
visiting scholars to developing institu¬ 
tions. 

(B) faculty and administration im¬ 
provement programs, utilizing train¬ 
ing. education (including fellowships 
leading to advanced degrees), intern¬ 
ships. research participation, and 
other means. 

(C) introduction of new curricula 
and curricular materials. 

(D) development and operation of 
cooperative education programs in¬ 
volving alternate periods of academic 
study and business or public employ¬ 
ment. and 

(E) Joint use of facilities such as li¬ 
braries or laboratories, including nec¬ 
essary books, materials, and equip¬ 
ment; 

(2) National Teaching Fellowships to 
be awarded by the Commissioner to 
highly qualified graduate students and 
junior faculty members of institutions 
of higher education for teaching at de¬ 
veloping institutions; and 

(3) Professors Emeritus Grants to be 
awarded by the Commissioner to pro¬ 
fessors retired from active service at 
institutions of higher education to en¬ 
courage them to teach or to conduct 
research at developing institutions. 

(c)(1) An application for assistance 
for the purposes described in subsec¬ 
tion (b)(1) shall be approved only if 
it— 

(A) sets forth a program for carrying 
out one or more of the activities de¬ 
scribed in subsection (b)(1), and sets 
forth such policies and procedures for 
the administration of the program as 
will insure the proper and efficient op¬ 
eration of the program and the accom¬ 
plishment of the purposes of this title; 

(B) sets forth such policies and pro¬ 
cedures as will insure that Federal 
funds made available under this sec¬ 
tion for any fiscal year will be so used 
as to supplement and, to the extent 
practical, increase the level of funds 
that would, in the absence of such 
Federal funds be made available for 
the purposes of the activities described 
in subsection (b)(1), and in no case 
supplant such funds; 

(C) sets forth policies and proce¬ 
dures for the evaluation of the effec¬ 
tiveness of the project or activity in 
accomplishing its purpose; 

(D) provides for such fiscal control 
and fund accounting procedures as 
may be necessary to insure proper dis¬ 
bursement of and accounting for funds 
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made available under this title to the 
applicant; and 

(E) provides for making such re¬ 
ports, in such form and containing 
such information, as the Commission¬ 
er may require to carry out his func¬ 
tions under this title, and for keeping 
such records and affording such access 
thereto, as he may find necessary to 
assure the correctness and verification 
of such reports. 

The Commissioner shall, after consul¬ 
tation with the council, establish by 
regulation criteria as to eligible ex¬ 
penditures for which funds from 
grants for cooperative arrangements 
under clause (1) of subsection (b) may 
be used, which criteria shall be so de¬ 
signed as to prevent the use of such 
funds for purposes not necessary to 
the achievement of the purposes for 
which the grant is made. 

(2)(A) Applications for awards de¬ 
scribed in clauses (2) and (3) of subsec¬ 
tion (b) may lie approved only upon a 
finding by the Commissioner that the 
program of teaching or research set 
forth therein is reasonable in the light 
of the qualifications of the applicant 
and of the educational needs of the in¬ 
stitution at which the applicant in¬ 
tends to teach. 

(B) No application for a National 
Teaching Fellowship or a Professors 
Emeritus Grant shall be approved for 
an award of such a fellowship or grant 
for a period exceeding two academic 
years, except that the award of a Pro¬ 
fessors Emeritus Grant may be for 
such period, in addition to such two- 
year period of award, as the Commis¬ 
sioner, upon the advice of the Council, 
may determine in accordance with 
policies of the Commissioner set forth 
in regulations. 

(C) Each person awarded a National 
Teaching Fellowship or a Professors 
Emeritus Grant shall receive a stipend 
for each academic year of teaching 
(or, in the case of a recipient of a Pro¬ 
fessors Emeritus Grant, research) as 
determined by the Commissioner upon 
the advice of the Council, plus an ad¬ 
ditional allowance for each such year 
for each dependent of such person. In 
the case of National Teaching Fellow¬ 
ships, such allowance may not exceed 
$7,500, plus $400 for each dependent. 

(20 U.S.C. 1054) Enacted June 23. 1972, 
P.L. 92-318. title I. sec. 121(a), 86 Stat. 243. 
244. 

ASSISTANCE TO DEVELOPING 

INSTITUTIONS UNDER OTHER PROGRAMS 

Sec. 305. (a) Each institution which 
the Commissioner determines meets 
the criteria set forth in section 302(a) 
shall be eligible for waivers in accord¬ 
ance with subsection (b). 

(b)(1) Subject to, and in accordance 
with, regulations promulgated for the 
purpose of this section, in the case of 
any application by a developing Insti- 
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RULES AND REGULATIONS 


tution for assistance under any pro¬ 
grams specified in paragraph (2), the 
Commissioner is authorized, if such 
application is otherwise approvable. to 
waive any requirement for a non-Fed- 
eral share of the cost of the program 
or project, or. to the extent not incon¬ 
sistent with other law. to give, or re¬ 
quire to be given, priority considera¬ 
tion of the application in relation to 
applications from institutions which 
are not developing institutions. 

(2) The provisions of this section 
shall apply to any program authorized 
by title II, IV. VI, or VII of this Act. 

(c) The Commissioner shall not 
waive, under subsection <b), the non- 
Federal share requirement for any 
program for applications which, if ap¬ 
proved. would require the expenditure 
of more than 10 per centum of the ap¬ 
propriations for the program for any 
fiscal year. 

(20 U.S.C. 1055) Enacted June 23. 1972. 
P.L. 92-318. Title I. sec. 121(a). 86 Stat. 244. 

LIMITATION 

Sec. 306. None of the funds appro¬ 
priated pursuant to section 301 (b)(1) 
shall be used for a school or depart¬ 
ment of divinity or for any religious 
worship or sectarian activity. 

(20 U.S.C. 1056) Enacted June 23, 1972. 
P.L. 92-318. Title I. sec. 121(a). 86 Stat. 245. 

[FR Doc. 79-9328 Filed 3-29-79: 8:45 am] 
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[4110-02-M] 

DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Office of Education 

STRENGTHENING DEVELOPING INSTITUTIONS 
PROGRAM 

Now Closing Dot# for Transmittal of 
Applications for Fiscal Yoar 1979 

New applications are invited under 
the Strengthening Developing Institu¬ 
tions Program from colleges or univer¬ 
sities that meet all of the following 
criteria: 

1. The college or university has not 
submitted an application for a grant 
under this program for fiscal year 
1979: and 

2. The college or university— 

(a) received a direct grant, or was in 
a consortium that received a grant, 
under the Basic Institutional Develop¬ 
ment Program in the fiscal year 
ending September 30, 1978: or 

(b) received a direct grant, or was in 
a consortium that received a grant, 
under the Advanced Institutional De¬ 
velopment Program in the fiscal year 
ending on September 30. 1978 or in a 
prior fiscal year for an award period 
with an original expiration date on or 
after June 30, 1979; and 

3. (a) The college or university is ap¬ 
plying for assistance through a consor¬ 
tium arrangement; or 

(b) the award period for the assist¬ 
ance currently being received by the 
college or university under either a 
direct grant or a consortium arrange¬ 
ment will terminate by December 31, 
1979. 

An institution meeting the criteria 
stated above is eligible to continue to 
compete for a grant, even if it does not 
satisfy the new tests for meeting the 
“struggling and isolated" and “reason¬ 
able effort" requirements (§ 169.17 and 
§ 169.18) in the proposed Strengthen¬ 
ing Developing Institutions regula¬ 
tions published in the Federal Regis¬ 
ter on November 2, 1978 (43 FR 
51260). However, the institution must 
continue to meet the other eligibility 
requirements in the proposed regula¬ 
tions (§ 169.13-§ 169.16). 

An institution that submitted an ap¬ 
plication for a consortium by February 


2. 1979, may amend or update its ap¬ 
plication, if necessary, before the new 
closing date announced in this notice, 
but only to include additional institu¬ 
tions whose eligibility will be contin¬ 
ued under the criteria stated above. 

All eligible applications mailed by 
the closing date announced in this 
notice will be rated and ranked with 
the applications submitted for this 
program by February 2, 1979. 

Authority. Authority for this pro¬ 
gram is contained in Sections 301-306 
of Title III of the Higher Education 
Act of 1965, as amended. (20 U.S.C. 
1051 to 1056). 

This program assists selected higher 
education institutions, called develop¬ 
ing institutions, to strengthen their 
academic quality, administrative ca¬ 
pacity, and student services. 

Closing date for transmittal of appli¬ 
cations: Applications for grants must 
be mailed or hand delivered by April 
30, 1979. 

Applications delivered by mail An 
application sent by mail must be ad¬ 
dressed to the U.S. Office of Educa¬ 
tion, Application Control Center, At¬ 
tention: 13.454, Washington, D.C. 
20202. 

Proof of mailing must consist of a 
legible U.S. Postal Service dated post¬ 
mark or a legible mail receipt with the 
date of mailing stamped by the U.S. 
Postal Service. Private metered post¬ 
marks or mail receipts will not be ac¬ 
cepted without a legible date stamped 
by the U.S. Postal Service. 

Note.— The US. Postal Service does not 
uniformly provide a dated postmark. Appli¬ 
cants should check with their local post 
office before relying on this method. 

Applicants are encouraged to use 
registered or at least first class mail. 

Each late applicant will be notified 
that its late application will not be 
considered in the current competition. 

Applications delivered by hand: An 
application that is hand delivered 
must be taken to the U.S. Office of 
Education. Application Control 
Center. Room 5673, Regional Office 
Building 3, 7th and D Streets, SW„ 
Washington. D.C. 

The Application Control Center will 
accept hand delivered applications be¬ 
tween 8:00 a.m. and 4:00 p.m. (Wash¬ 
ington. D.C., time) daily, except Satur¬ 
days. Sundays, and Federal holidays. 


Applications that are hand delivered 
will not be accepted after 4:00 p.m. on 
the closing date. 

Program information: The regula¬ 
tions for the program establish a 
single program under Title III, in 
place of the previous separate pro¬ 
grams—Basic Institutional Develop¬ 
ment Program and Advanced Institu¬ 
tional Development Program. The 
single program concept recognizes the 
infinite variety of strengths and weak¬ 
nesses of institutions. Thus each appli¬ 
cant may request funds based on its 
respective needs. The focus of the ac¬ 
tivities for which an applicant seeks 
Federal assistance determines the size 
and duration of the grant for which 
the Commissioner may consider that 
applicant. 

Available funds: In fiscal year 1979 
an appropriation of $120 million is 
available for grants. 

Application forms: Application 
forms and guideline packages are 
available now. They may be obtained 
by writing to the Division of Institu¬ 
tional Development, U.S. Office of 
Education (Room 3052, Regional 
Office Building 3), 400 Maryland 
Avenue. SW., Washington, D.C. 20202. 

Applications must be prepared and 
submitted in accordance with the reg¬ 
ulations, instructions, and forms for 
this program. 

Applicable regulations. The regula¬ 
tions applicable to this program are: 

(a) Office of Education General Pro¬ 
visions Regulations (45 CFR Part 
100a). and 

(b) The regulations governing the 
Strengthening Developing Institutions 
Program published in this issue of the 
Federal Register. 

Further information: For further in¬ 
formation contact Dr. Edward J. 
Brantley, Director, Division of Institu¬ 
tional Development (Room 3052. Re¬ 
gional Office Building 3), 400 Mary¬ 
land Avenue, SW.. Washington, D.C. 
20202, Telephone: (202) 245-2418. 

(20 U.S.C. 1051-1056) 

(Catalog of Federal Domestic Assistance 
Number 13.454, Strengthening Developing 
Institutions) 

Dated: March 21, 1979. 

Ernest L. Boyer. 

U.S. Commissioner of Education. 

(FR Doc. 79-9235 Filed 3-29-79; 8:45 ami 
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[4510-29-M] 

DEPARTMENT OF LABOR 

Labor-Manag«ment Services Administration 
[29 CFR Part 220] 

AIRLINE EMPLOYEE PROTECTION PROGRAM 
Implementation 

AGENCY: Labor-Management Serv¬ 
ices Administration. Department of 
Labor. 

ACTION: Proposed rule. 

SUMMARY: The Department of 
Labor, through the Employment and 
Training Administration (ETA) and 
the Labor-Management Services Ad¬ 
ministration (LMSA). is proposing reg¬ 
ulations to implement the Airline Em¬ 
ployee Protection Program established 
by Section 43 of the Airline Deregula¬ 
tion Act of 1978 (Public Law 95-504). 
Under the proposed regulations, ETA 
has responsibility for provisions con¬ 
cerning benefit amounts, determinig 
eligibility for benefits, extent of reem¬ 
ployment assistance and maintaining a 
comprehensive job listing. LMSA has 
responsibility for provisions concern¬ 
ing protected employees* priority hire 
rights, air carriers’ duty to hire, com¬ 
prehensive job listing, and negotia¬ 
tions between air carriers and repre¬ 
sentatives of protected employees. It is 
proposed to issue these regulations 
jointly and the detailed regulations 
will appear in today’s Federal Regis¬ 
ter as a proposed 20 CFR Part 638, 
with this proposed Part 220 containing 
a cross reference to that Part 638. 

DATE: Submit written comments by 
close of business, April 30, 1979. 

ADDRESS: Submit comments to 
Robert B. Edwards. Acting Adminis¬ 
trator, Unemployment Insurance Serv¬ 
ice, Employment and Training Admin¬ 
istration, U.S. Department of Labor, 
Room 7000. Patrick Henry Building, 
601 D Street, N.W., Washington. D.C. 
20213. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Robert S. Kenyon, Deputy Di¬ 
rector, Office of Program Manage¬ 
ment, Unemployment Insurance 
Service, Employment and Training 
Administration. U.S. Department of 
Labor, Room 7004, Patrick Henry 
Building, 601 D Street, N.W., Wash¬ 
ington. D.C. 20213 (Phone (202) 376- 
7545): or 

Mr. Lary F. Yud, Chief. Division of 
Employee Protections, Office of 
Labor-Management Relations Serv¬ 
ices, Labor-Management Services 
Administration, U.S. Department of 
Labor. Room N5639, 200 Constitu¬ 
tion Avenue, N.W., Washington, D.C. 
20210 (Phone (202) 523-6495). 


PROPOSED RULES 

SUPPLEMENTARY INFORMATION: 
See the Supplementary Information 
publishe d on this date in conjunction 
with 20 CFR Part 638. Accordingly, a 
new Part 220, in Chapter II of Title 29 
CFR is proposed to read as follows: 

PART 220—AIRLINE EMPLOYEE PROTECTION 
PROGRAM 

Sec. 

220.1 Airline Employee Protection Pro¬ 
gram. 

Authority: Sec. 43 of the Airline Deregula¬ 
tion Act of 1978. Pub. L. 95-504, 92 Stat. 
1750, (49 U.S.C. 1371, 1552). 

§ 220.1 Airline Employee Protection Pro¬ 
gram. 

The Department of Labor, through 
the Employment and Training Admin¬ 
istration (ETA) and the Labor-Man¬ 
agement Services Administration 
(LMSA). administers the Airline Em¬ 
ployee Protection Program established 
by Section 43 of the Airline Deregula¬ 
tion Act of 1978 (Public Law 95-504). 
ETA has responsibility for provisions 
concerning benefit amounts, determin¬ 
ing eligibility’ for benefits, extent of 
reemployment assistance, and mainta- 
ing a comprehensive job listing. LMSA 
has responsibility for provisions con¬ 
cerning protected employees’ priority 
hire rights, air carriers’ duty to hire, 
comprehensive job listing, and negoti¬ 
ations between air carriers and repre¬ 
sentatives of protected employees. For 
the sake of convenience, the LMSA 
regulations are consolidated with ETA 
regulations and both are printed as 20 
CFR Part 638. Of particular relevance 
to LMSA is Subpart B of Part 638. 

Signed at Washington, D.C. this 
26th day of March 1979. 

J. Vernon Ballard, 
Acting Assistant Secretary 
for Labor-Management Relations. 
[FR Doc. 79-9602 Filed 3-29-79: 8:45 am] 


[4510-30-M] 

Employment and Training Administration 
[20 CFR Part 6381 

AIRLINE EMPLOYEE PROTECTION PROGRAM 
Implementation 

AGENCY: Employment and Training 
Administration. Department of Labor. 

ACTION: Proposed rule. 

SUMMARY: The Department of 
Labor, through the Employment and 
Training Administration (ETA) and 
the Labor-Management Services Ad¬ 
ministration (LMSA). is proposing reg¬ 
ulations to implement the Airline Em¬ 
ployee Protection Program established 
by Section 43 of the Airline Deregula¬ 
tion Act of 1978 (Public Law 95-504). 
Under the proposed regulations, ETA 
has responsibility for provisions con¬ 


cerning benefit amounts, determining 
eligibility for benefits, extent of reem¬ 
ployment assistance and maintaining a 
comprehensive job listing. LMSA has 
responsibility for provisions concern¬ 
ing protected employees’ priority hire 
rights, air cariers’ duty to hire, com¬ 
prehensive job listing, and negotia¬ 
tions between air carriers and repre¬ 
sentatives of protected employees. 

DATE: Written comments should be 
received by close of business, April 30, 
1979, in order to assure consideration 
in the final rulemaking. 

ADDRESS: Submit comments to 
Robert B. Edwards, Acting Adminis¬ 
trator, Unemployment Insurance Serv¬ 
ice, Employment and Training Admin¬ 
istration. U.S. Department of Labor, 
Room 7000, Patrick Henry Building. 
601 D Street N.W., Washington, D.C. 
20213. 

FOR FURTHER INFORMATION 
CONTACT: 

Mr. Robert S. Kenyon, Deputy Di¬ 
rector, Office of Program Manage¬ 
ment, Unemployment Insurance 
Service, Employment and Training 
Administration, U.S. Department of 
Labor. Room 7004, Patrick Henry 
Building. 601 D Street. N.W., Wash¬ 
ington, D.C. 20213 (Phone (202) 376- 
7545): or 

Mr. Lary F. Yud, Chief, Division of 
Employee Protections, Office of 
Labor-Management Relations Serv¬ 
ices, Labor-Management Services 
Administration. U.S. Department of 
Labor, Room N5639, 200 Constitu¬ 
tion Avenue, N.W., Washington. D.C. 
20210 (Phone (202) 523-6495). 

SUPPLEMENTARY INFORMATION: 
On October 24. 1978, the President 
signed into law the Airline Deregula 
tion Act of 1978 (Public Law 95-504), 
(the Act), to bring to a close 40 years 
of comprehensive economic regulation 
of the airline industry. Although air¬ 
line dergulation is expected to result 
in expanded overall employment op¬ 
portunities over the long term, Con¬ 
gress recognized the possibility of a 
major reduction in the total labor 
force of one or more air carriers as 
these air carriers make the adjustment 
from government regulation to market 
forces. To prepare for this possibility, 
Section 43 of the Act provides in gen 
eral terms for an Airline Employee 
Protection Program to be adminis¬ 
tered by the Secretary of Labor. 

Only employees (other than mem¬ 
bers of the board of directors or offi¬ 
cers of a corporation) with at least 
four years of employment with a certi¬ 
ficated air carrier are protected under 
the program. All protected employees 
who were employed as of October 24, 
1978 and who were furloughed or ter¬ 
minated (other than for cause) subse¬ 
quent to that date are assured of: (1) 
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The first right of hire in their occupa¬ 
tional specialty by any certificated air 
carrier, except that the air carrier may 
recall its own furloughed employees 
before hiring a protected employee; (2) 
access to a comprehensive list of jobs 
available with certificated air carriers; 
and (3) assistance in securing reem¬ 
ployment. 

Protected employees who experience 
either a loss of employment or a re¬ 
duction in wages due to a “qualifying 
dislocation*' of a certificated air carri¬ 
er, as determined by the Civil Aero¬ 
nautics Board, are considered to be eli¬ 
gible protected employees and as such 
eligible for additional benefits, includ¬ 
ing: (1) Monthly assistance payments; 
and (2) relocation assistance. The pro¬ 
vision of any monetary assistance to 
eligible protected employees, however, 
is subject to the appropriation of 
funds for this purpose. 

In Section 43(d)(3) of the Act, the 
Secretary is directed to encourage ne¬ 
gotiations between the air carriers and 
representatives of eligible protected 
employees with regard to seniority 
and rehiring practices. To assist the 
Department in meeting this responsi¬ 
bility, the Secretary has proposed to 
establish a joint labor-management 
advisory committee under the auspices 
of LMSA. This committee will be com¬ 
prised of small but equal numbers or 
representatives from air carriers and 
airline employee groups. The objective 
of the committee will be to advise the 
Assistant Secretary for Labor-Manage¬ 
ment Relations of ways in which the 
possible relocation of employees 
within the air transportation industry 
can be facilitated 

In an effort to assure that the prob¬ 
lems and concerns of the certificated 
air carriers and employee groups were 
taken into account, LMSA and ETA 
sought input from both groups prior 
to entering into the rulemaking proc¬ 
ess. The proposed regulations reflect 
the Department's effort to address 
those concerns in designing a program 
implementing the Act. 

The proposed regulations are divided 
into five subparts: 

Subpart A contains the purpose, 
scope, responsibilities, and definitions 
applicable to this Part 638, a number 
of which embody significant adminis¬ 
trative interpertations of the Act. 

Subpart B prescribes benefits availa¬ 
ble to protected employees. 

Proposed §638.11 provides that pro¬ 
tected employees shall have the first 
right of hire in their occupational spe¬ 
cialty by air carriers engaged in hiring 
additional employees. 

Proposed § 638.13 provides for a com¬ 
prehensive nationwide listing of job 
openings with certificated air carriers 
to be maintained, published and dis¬ 
seminated to local employment service 
offices by the United States Employ¬ 


ment Service. This section also re¬ 
quires certificated air carriers to list 
job openings with the United States 
Employment Service, in accordance 
with section 43(d)(2) of the Act. 

Proposed §638.14 sets forth com¬ 
plaint, investigation, and conciliation 
procedures for cases in which an indi¬ 
vidual claims that the first right of 
hire prescribed in §638.11 has been 
denied by a certificated air carrier. 
Complaints will be investigated by 
LMSA and. unless dismissed as 
groundless or untimely, will be the 
subject of conciliation attempts by 
LMSA. This investigation and concilia¬ 
tion procedure is optional with the 
complainant and is not meant to affect 
any available legal remedy. The De¬ 
partment of Labor is not granted en¬ 
forcement powers under this Act. 

Subpart C prescribes benefit levels 
and conditions for payment of month¬ 
ly assistance payments to eligible pro¬ 
tected employees. 

Proposed §638.23 sets forth guide¬ 
lines for computing the amount of 
monthly assistance payments for eligi¬ 
ble protected employees, subject to 
funds being appropriated for this pur¬ 
pose. In accordance with Section 43(b) 
of the Act, these guidelines were devel¬ 
oped by the Secretary of Labor after 
consultation with the Secretary of 
Transportation. The legislative history 
indicates that Congress considered set¬ 
ting statutory payment formulas and 
maximum dollar amounts, but con¬ 
cluded that the Secretary of Labor, 
after consultation with the Secretary 
of Transportation, would be in a 
better position to determine the ap¬ 
propriate benefit levels and ceilings. 
Proposed § 638.23 also reflects the 
intent expressed in the legislative his¬ 
tory that payments should be less 
than the employees' after-tax income 
in order to preserve maximum incen¬ 
tives for employees to secure compara¬ 
ble work. (S. Rep. No. 631, 95th Cong., 
2d Sess. 116-117,(1978)). 

Under the proposal, monthly assist¬ 
ance payments for an eligible protect¬ 
ed employee would be computed on 
the basis of the employee's average 
monthly wage after taxes—i.e., aver¬ 
age earnings in the employ of an air 
carrier over the 12-month period im¬ 
mediately preceding the loss of em¬ 
ployment or reduction in earnings, less 
adjustments for Federal, State and 
local income taxes, and social security 
contributions. 

In the case of an eligible protected 
employee who has been deprived of 
employment, the monthly assistance 
payment would be set at 70% of the 
employee’s average monthiy wage 
after taxes. However, the amount of 
an employee's monthly assistance pay¬ 
ment could not exceed $1,200. 

For an eligible protected employee 
who has experienced a reduction in 


wages, the monthly assistance pay¬ 
ment would be set at 70% of the dif¬ 
ference between the employee's aver¬ 
age monthly wage after taxes and the 
total wages after taxes received for 
any calendar month after being ad¬ 
versely affected. However, the amount 
of an employee's monthly assistance 
payment plus the amount of the em¬ 
ployee’s total wages after taxes for 
any calendar month could not exceed 
$ 1 , 200 . 

In accordance with Section 43(b)(1) 
of the Act, the proposed regulations 
provide that the amount of an employ¬ 
ee’s monthly assistance payment for 
any calendar month shall be reduced 
by the full amount of any unemploy¬ 
ment compensation payable to the em¬ 
ployee in such month. In addition, it is 
proposed that the monthly assistance 
payment for any calendar month be 
reduced by: (1) 50 percent of the earn¬ 
ings received by the employee in such 
month from any employment (includ¬ 
ing self-employment), other than rea¬ 
sonably comparable employment, com¬ 
mencing after the month in which the 
individual became an eligible protect¬ 
ed employee; and (2) the full amount 
of Social Security retirement or dis¬ 
ability benefits, or any outside pension 
benefits received in that month, unless 
the employee was receiving such bene¬ 
fits prior to becoming an eligible pro¬ 
tected employee. 

Proposed § 638.24 provides, consist¬ 
ent with Section 43(e) of the Act, that 
monthly assistance payments shall be 
made for a maximum of 72 months. 
However, payments would be termi¬ 
nated if the recipient obtained “rea¬ 
sonably comparable employment"— 
i.e., full-time, permanent employment 
in any industry which requires the 
same or similar occupational skills as 
the individual’s former employment 
with an air carrier and which pays the 
prevailing wage for the occupation in 
the area where the employment is lo¬ 
cated. Similarly, in accordance with 
Section 43(b)(2) of the Act, payments 
would be terminated or reduced in 
number if an eligible protected em¬ 
ployee failed to accept an offer of rea¬ 
sonably comparable employment. 

Subpart D prescribes amounts and 
conditions for payment of relocation 
assistance for eligible protected em¬ 
ployees. 

Pursuant to Section 43(c) of the Act. 
the proposed regulations authorize the 
payment of reasonable moving ex¬ 
penses for an eligible protected em¬ 
ployee and members df the employee's 
immediate family, and reimbursement 
payments for certain losses relating to 
the change of a principal place of resi¬ 
dence. In addition, a payment of rea¬ 
sonable expenses for a preemployment 
interview to obtain reasonably compa¬ 
rable employment is proposed where 
the interview necessitates travel to an- 
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other locality. Such expenses are con¬ 
sistent with the directive in Section 
43(d)(2) that the Secretary of Labor 
“shall make every effort to assist an 
eligible protected employee in finding 
other employment.” 

Subpart E prescribes the administra¬ 
tive arrangements for implementing 
the program. 

Proposed §638.40 provides that the 
program will be administered by State 
agencies pursuant to agreements with 
the U.S. Department of Labor, as this 
mechanism for delivery of services has 
been employed successfully for other 
Federal programs. Proposed §638.51 
further provides that if a State agency 
does not agree to administer the pro¬ 
gram. the Assistant Secretary for Em¬ 
ployment and Training will make ap¬ 
propriate arrangements to administer 
the Airline Employee Protection Pro¬ 
gram in that State. 

The Department of Labor has 
sought to give the public an early and 
meaningful opportunity to participate 
in the development of these regula¬ 
tions by publishing an advance notice 
of rulemaking as part of the Depart¬ 
ment's semiannual agenda of signifi¬ 
cant regulations, and by seeking input 
from certificated air carriers and em¬ 
ployee groups prior to entering into 
the rulemaking process. Since the Act 
explicitly requires the expeditious im¬ 
plementation of the Airline Employee 
Protection Program, however, the De¬ 
partment has determined that it is not 
possible to allow for more than a 30- 
day comment period on the proposed 
regulations. 

Accordingly, a new Part 638, in 
Chapter V of Title 20 CFR is proposed 
to read as follows: 

PART 638—AIRLINE EMPLOYEE PROTECTION 
PROGRAM 

Subpart A—Purpose and Scope of the Airline 
Employee Protection Program 

Sec. 

638.1 Purpose. 

638.2 Scope. 

638.3 Responsibilities of the Secretary of 
Labor. 

638.4 Responsibilities of the Civil Aeronau¬ 
tics Board. 

638.5 Definitions. 

Subpart B—Protected Employee Benefits 

638.10 Eligibility requirements for protect¬ 
ed employee benefits. 

638.11 First right of hire/duty to hire. 

638.12 Procedures upon furlough or termi¬ 
nation. 

638.13 Employment service functions. 

638.14 Disputes concerning first right of 
hire. 

Subport C—Eligible Protected Employee Benefit*: 
Monthly A**i*tonce Poyment* 

638.20 Applicability. 

638.21 Eligibility requirements for month¬ 
ly assistance payments. 

638.22 Availability for work. 


Sec. 

638.23 Amount of monthly assistance pay¬ 
ment. 

638.24 Period of monthly assistance pay¬ 
ments. 

638.25 Refusal of reasonably comparable 
employment. 

638.26 Applications for monthly assistance 
payments. 

638.27 Determinations; notices to appli¬ 
cants. 

Subpart D—Eligible Protected Employee Benefit*: 
Relocation A**r»t?ince 

638.30 Applicability. 

638.31 Eligibility requirements for reloca¬ 
tion assistance. 

638.32 Preemployment interview. 

638.33 Relocation. 

638.34 Amounts allowable for preemploy¬ 
ment Interview. 

638.35 Amounts allowable for moving ex¬ 
penses. 

638.36 Reimbursement payments. 

638.37 Applications for relocation assist¬ 
ance. 

638.38 Determinations; notices to appli¬ 
cants. 

638.39 Overpayment of relocation assist¬ 
ance. 

Subport E—Administration 

638.40 Agreements with State agencies. 

638.41 Effective period of the program. 

638.42 The paying State for an applicant. 

638.43 Appeal and review. 

638.44 Overpayments; disqualification for 
fraud. 

638.45 Inviolate rights to assistance. 

638.46 Recordkeeping; disclosure of infor¬ 
mation. 

638.47 Announcement of a qualifying dislo¬ 
cation. 

638.48 Public access to agreements. 

638.49 Information, reports and studies. 

638.50 Grants to States. 

638.51—Administration absent State agree¬ 
ment. 

Authority: Sec. 43 of the Airline Deregu¬ 
lation Act of 1978. Pub. L 95-504. 92 Stat. 
1750 (49 U.S.C. 1371. 1552). 

Subparf A—Purpose and Scop« of the Airline 
Employee Protection Program 

§ 638.1 Purpose. 

The Airline Employee Protection 
Program (hereinafter referred to as 
the Airline Program) created by Sec¬ 
tion 43 of the Airline Deregulation Act 
of 1978. P.L. 95-504 (hereinafter re¬ 
ferred to as the Act) provides assist¬ 
ance to employees of certificated air 
carriers affected within the first 10 
years of deregulation under the Act. 
The regulations in this Part are issued 
to implement Section 43 of the Act. 

§ 638.2 Scope. 

(a) Assistance under the Airline Pro¬ 
gram is provided only to employees 
(other than members of the board of 
directors or officers of a corporation) 
with at least four years of employ¬ 
ment with a certificated air carrier. No 
employee who is terminated for cause 
is eligible for any assistance under the 
Airline Program. 


(b) All protected employees who are 
furloughed or terminated (other than 
for cause) are provided the right of 
first hire in their occupational special¬ 
ty by any certificated air carrier hiring 
additional employees, except that the 
air carrier may recall its own fur¬ 
loughed employees before hiring a 
protected employee. All protected em¬ 
ployees are also given access to a com¬ 
prehensive list of jobs available with 
certificated air carriers, as well as 
other assistance in securing reemploy¬ 
ment. 

(c) Only protected employees who 
experience either a loss of employ¬ 
ment or a reduction in wages due to a 
qualifying dislocation of an air carri¬ 
er, as determined by the Civil Aero¬ 
nautics Board, are eligible for mone¬ 
tary assistance, subject to the appro¬ 
priation of funds for this purpose. 
Monetary assistance includes monthly 
assistance payments and relocation as¬ 
sistance. 

§ 638.3 Responsibilities of the Secretary of 
Labor. 

The Secretary of Labor is responsi¬ 
ble for administering the Airline Pro¬ 
gram. The Secretary has assigned re¬ 
sponsibilities under the Act to the As¬ 
sistant Secretary for Employment and 
Training, Employment and Training 
Administration (ETA), and the Assist¬ 
ant Secretary for Labor-Management 
Relations, Labor-Management Serv¬ 
ices Administration (LMSA), as fol¬ 
lows: 

(а) Assistant Secretary for ETA . The 
Assistant Secretary for ETA is as¬ 
signed responsibility for: 

(1) The development, promulgation, 
and administration of policies, regula¬ 
tions and procedures concerning pay¬ 
ments of assistance required under 
Section 43 of the Act; 

(2) The determination of individual 
eligibility and the administration of 
monthly assistance payments from a 
separate account maintained in the 
Treasury of the United States to be 
known as the Airline Employees Pro¬ 
tective Account, for eligible protected 
employees as provided by Section 
43(a), (b). (c). (d), and (e) of the Act: 

(3) The implementation, mainte¬ 
nance and publication of a comprehen¬ 
sive list of job openings available with 
certificated air carriers; 

(4) Providing a full range of employ¬ 
ment services Including preemploy¬ 
ment interview and relocation for eli¬ 
gible protected employees seeking em¬ 
ployment in other areas; 

(5) Developing and carrying out, in 
cooperation with LMSA. a program to 
inform and advise workers about the 
Airline Program; 

(б) Developing agreements for the 
administration of the program by 
State Employment Security Agencies, 
as agents for the United States, and in 
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the absence of an agreement with any 
State agency, a system for performing 
the functions required to provide 
benefits to protected and eligible pro¬ 
tected employees; and 

(7) Developing and maintaining a 
system for monitoring Federal or 
State agency performance in carrying 
out the provisions of the Act. 

(b) Assistant Secretary for LMSA. 
The Assistant Secretary for LMSA is 
assigned responsibility for: 

(1) The development, promulgation 
and administration of policies, regula¬ 
tions and procedures, covering the 
first right of hire—duty to hire and 
rehire provision of Section 43(d)(1) of 
the Act; 

(2) The development and promulga¬ 
tion of policies, regulations, and proce¬ 
dures covering the comprehensive job 
list required under Section 43(d)(2) of 
the Act; 

(3) Encouraging negotiations be¬ 
tween certificated air carriers and rep¬ 
resentatives of employees with respect 
to rehiring practices and seniority; and 

(4) Requesting certificated air carri¬ 
ers to file reports, data and other per¬ 
tinent information necessary for ful¬ 
filling responsibilities under Section 
43(d)(2) of the Act. 

§ 638.4 Responsibilities of the Civil Aero¬ 
nautics Board. 

Under the Act, the Civil Aeronautics 
Board (hereinafter referred to as the 
Board) is responsible for determina¬ 
tions of a qualifying dislocation (i.e., a 
bankruptcy or a major contraction) of 
a certificated air carrier, the major 
cause of which is the change in regula¬ 
tory structure provided by the Act. 

§ 638.5 Definitions. 

As used in this Part, unless the con¬ 
tent otherwise indicates: 

(a) “Act" means the Airline Deregu¬ 
lation Act of 1978, Pub. L. 95-504, 92 
Stat. 1705. 

(b) “Adversely affected with respect 
to compensation" means that the 
wages of a protected employee from 
employment with the employing carri¬ 
er were reduced due to a qualifying 
dislocation. 

(c) “Average monthly wage" means 
the total amount of gross wages (ex¬ 
cluding overtime pay. serverance pay, 
payment for accumulated leave made 
on or after a separation, or bonuses) 
earned by a protected employee in the 
employ of a carrier during the 12 
months immediately preceding the 
month in which the employee, due to 
a qualifying dislocation, was first de¬ 
prived of employment or was first ad¬ 
versely affected with respect to com¬ 
pensation, divided by 12. 

(d) “Average monthly wage after 
taxes" means the average monthly 
wage less adjustments for Federal, 


State and local income taxes, and 
Social Security contributions. 

(e) “Board" means the Civil Aero¬ 
nautics Board. 

(f) “Carrier" means an air carrier 
which was certificated as of October 
23, 1978, by the Civil Aeronautics 
Board under Section 401 of the Feder¬ 
al Aviation Act of 1958 (49 U.S.C. 
1371), as amended. (A listing of such 
carriers appears as an appendix to 
these regulations.) 

(g) “Commuting area" means the 
distance that an employee would nor¬ 
mally be expected to travel to and 
from work on a daily basis. 

(h) “Deprived of employment" 
means that a protected employee was 
furloughed or terminated (other than 
for cause) from employment with a 
carrier due to a qualifying dislocation. 

(i) “Eligible protected employee" 
means a protected employee who, due 
to a qualifying dislocation, has been 
either deprived of employment or ad¬ 
versely affected with respect to com¬ 
pensation. 

<j) “Full-time employment" means 
the customary and standard time peri¬ 
ods worked in a particular occupation¬ 
al specialty. 

(k) “Immediate family" means the 
following persons living with an eligi¬ 
ble protected employee in a single 
household: 

(l) The spouse of the employee; 

(2) An unmarried child of the em¬ 
ployee, including a stepchild or adopt¬ 
ed child, under age 21, or of any age if 
incapable of self-support because of 
mental or physical incapacity; and 

(3) Any other person for whom the 
employee or spouse would be entitled 
to a dependency deduction for income 
tax purposes under the Internal Reve¬ 
nue Code of 1954. 

(l) “Major contraction" means a re¬ 
duction by at least 7-V4 percent of the 
total number of full-time employees of 
a carrier within a 12-month period, as 
determined by the Board. Any particu¬ 
lar reduction of less than 7-Vfe percent 
may be found by the Board to be part 
of a major contraction of a carrier if 
the Board determines that other re¬ 
ductions are likely to occur such that 
within a 12-month period in which 
such particular reduction occurs the 
total reduction will exceed 7-Vfe per¬ 
cent. 

(m) “Occupational specialty" means 
the Occupational Title, Code Number, 
and Definition as set forth in the most 
current edition of the Dictionary of 
Occupational Titles published by the 
U.S. Department of Labor and in¬ 
cludes any applicable Federal Aviation 
Administration licensing require¬ 
ments. 

(n) “Qualifying dislocation" means a 
bankruptcy or major contraction of a 
carrier occurring during the period 
from January 1, 1979 through Decem¬ 


ber 31, 1988, the major cause of which 
is the change in regulatory structure 
provided by the Act, as determined by 
the Board. 

(o) “Reasonably comparable employ¬ 
ment" means full-time, permanent em¬ 
ployment in any industry which re¬ 
quires the same or similar occupation¬ 
al skills as the eligible protected em¬ 
ployee’s former employment with a 
carrier and which pays the prevailing 
wage for the occupational specialty in 
the area where the employment is lo¬ 
cated. 

(p) “Secretary" means the Secretary 
of Labor of the United States. 

(q) “State" means any of the States 
of the United States, the District of 
Columbia, the Commonwealth of 
Puerto Rico, and the Virgin Islands. 

(r) “State agency" means the State 
Employment Security Agency, or any 
agency which administers the Airline 
Program within the State. 

(s) “Termination for cause" means 
separation of an individual from em¬ 
ployment initiated by a carrier for a 
justifiable reason, such as incompe¬ 
tence. and shall include, but not be 
limited to, reasons for disqualification 
for misconduct under the applicable 
provisions of State unemployment 
compensation law. 

(t) “Unemployment compensation" 
means cash benefits payable to indi¬ 
viduals with respect to their unem¬ 
ployment under a State or Federal un¬ 
employment compensation law. 

(u) “Vacancy" means a permanent 
or temporary, full-time or part-time 
position of employment to be filled 
from outside a carrier’s existing or fur¬ 
loughed work force. 

Subpart 8—Protected Employe* Benefit* 

§638.10 Eligibility requirement* for pro¬ 
tected employee benefits. 

To qualify for benefits under this 
Subpart, an applicant must be a pro¬ 
tected employee. A protected employ¬ 
ee is an individual who: 

(a) Is an employee of a carrier which 
was certificated as of October 23, 1978, 
by the Board under Section 401 of the 
Federal Aviation Act of 1958 (49 
U.S.C. 1377), as amended; and 

(b) As of October 24, 1978, has been 
employed full-time for at least four 
continuous years performing airline 
activities for a single carrier or has ac¬ 
crued seniority with a single carrier 
for such time in accordance with the 
provisions of an applicable collective 
bargaining agreement or established 
company policy; and 

(c) Is not a member of the board of 
directors or an officer of a corpora¬ 
tion. 

However, an employee who is termi¬ 
nated for cause shall not be eligible 
for any benefits under the Airline Pro¬ 
gram. 
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§ 638.11 First right of hire/duty to hire. 

(a) Applicability. A protected em¬ 
ployee who is furloughed or terminat¬ 
ed (other than for cause) by a carrier 
during the period October 24, 1978, to 
October 22, 1988, inclusive, shall have 
the first right of hire with any other 
such carrier in the employee’s occupa¬ 
tional speciality. Equally, the other 
carrier shall have the duty to hire 
such employee, provided, that such 
other carrier: 

(1) Was certificated by the Board 
under Section 401 of the Federal Avi¬ 
ation Act of 1958 on or before October 
23, 1978; and 

(2) Is hiring additional employees to 
fill vacancies. 

Provided further, that such carrier 
may. in accordance with its collective 
bargaining agreements and established 
company policy, fill a position of em¬ 
ployment from among its existing em¬ 
ployees or recall any of its furloughed 
employees before hiring a protected 
employee. 

(b) Conditions. Any protected em¬ 
ployee seeking to exercise the first 
right of hire to a vacancy in the em¬ 
ployee’s occupational speciality must 
satisfy any bona fide occupational 
qualification established by the hiring 
carrier. 

(c) Duration. Any protected employ¬ 
ee who is furloughed or terminated on 
or before October 22. 1988 shall retain 
the first right of hire in the same oc¬ 
cupational speciality until October 21. 
1994, or until the last day the Secre¬ 
tary is required to make a payment 
under Subpart C or D. whichever 
occurs first. 

(d) Recall A protected employee 
shall retain seniority and recall rights 
with the first carrier that furloughed 
or terminated (other than for cause) 
such employee during the period Octo¬ 
ber 24, 1978 to October 22. 1988. These 
rights: 

(1) Shall prevail whether or not the 
employee is hired by another carrier; 
and 

(2) Shall not affect any right the 
employee may have as a matter of con¬ 
tract or established practice. 

§638.12 Procedures upon furlough or ter¬ 
mination. 

(a) Notification . Employees fur¬ 
loughed or terminated by a carrier 
shall be provided individual notifica¬ 
tion by the carrier of the rights and 
benefits provided under the Act. The 
Department of Labor will provide car¬ 
riers with language for such notice. 

(b) Access to National Listing. Upon 
notification of furlough or termina¬ 
tion, protected employees may avail 
themselves of the National Listing 
provided for in §638.13 at the local of¬ 
fices of a State agency in order to 
make application for vacancies listed. 


(c) Registration.* Upon furlough or 
termination a protected employee may 
register with the local office of the 
State agency for employment assist¬ 
ance, job referral, and other benefits 
for which the protected employee may 
be eligible. 

§638.13 Employment service functions. 

(a) State agency services. To assure 
prompt and effective delivery of serv¬ 
ices. an eligible protected or protected 
employee shall be referred to an ap¬ 
propriate local office of the State 
agency. The State agency shall deter¬ 
mine the employee’s eligibility for as¬ 
sistance under the Act and provide the 
following for all protected employees: 

(1) Registration for work; 

(2) Job referral and placement serv¬ 
ice; 

(3) Counseling and testing as appro¬ 
priate; 

(4) Information on and referral to 
supportive services; 

(5) Exposure to job openings filed by 
air carriers as contained on the Na¬ 
tional Listing; and 

(6) Priority referral to job openings 
on the National Listing for a period of 
two weeks as follows: 

(1) Eligible protected employees; 

(ii) Other protected employees. Vet¬ 
erans within each referral group shall 
be referred ahead of nonveterans, and 

(7) Information on monthly assist¬ 
ance payments, relocation assistance, 
and preemployment interview assist¬ 
ance provided to eligible protected em¬ 
ployees under Subparts C and D upon 
a qualifying dislocation. 

(b) Comprehensive job listing. (1)A 
National Listing of Air Carrier Job Va¬ 
cancies (National Listing) shall be es¬ 
tablished and maintained by the Sec¬ 
retary at a central location (Center). 
Such listing shall contain information 
as to job descriptions, skill require¬ 
ments and such additional information 
deemed appropriate by the Secretary. 

(2) The National Listing shall be 
compiled, published and distributed to 
each local office of the State agency 
on a bi-weekly basis or as determined 
necessary by the Secretary. 

(3) Any carrier which was certificat¬ 
ed under Section 401 of the Federal 
Aviation Act of 1958 by the Board as 
of October 23, 1978, and has no fur¬ 
loughed employees of its own whom it 
intends to recall to a job vacancy, shall 
file with the State agency such vacan¬ 
cy. permanent or temporary, full-time 
or part-time. Such filing (job order) 
shall include all information deemed 
relevant and necessary by the Secre¬ 
tary. 

(4) Any local office of the State 
agency receiving a job order under 
subparagraph (3) above shall serve as 
the contact point for referrals, obtain¬ 
ing the results of referrals and the 
status of the successful applicant. To 


this end the local office of the State 
agency shall: 

(i) Promptly file the job order with 
the Center; and 

(ii) Refer only eligible protected and 
protectedd employees until such order 
appears on the National Listing; there¬ 
after provide referral in accordance 
with the time provisions under subpar¬ 
agraph (a)(6) above. 

(5) Prior to filling a vacancy on the 
National Listing with a non-protected 
applicant, a carrier must verify with 
the local office of the State agency 
where the job vacancy was filed that 
there are no intrastate or interstate 
referrals being processed. 

(6) Should a protected or eligible 
protected employee who has been re¬ 
ferred to a carrier by the local office 
of the State agency not qualify for the 
vacancy, such carrier remains, none¬ 
theless. under the duty to accord the 
first right of hire to any qualified eli¬ 
gible protected or protected employee 
who has made application to fill such 
vacancy. 

(7) A carrier must notify the local 
office of the State agency where the 
job vacancy was filed when it fills a 
job vacancy on the National Listing 
and whether such vacancy was filled 
by an eligible protected, protected, or 
non-protected applicant. If a carrier 
reports that such vacancy was filled 
by an eligible protected or protected 
employee, the carrier shall provide the 
individual’s name and former employ¬ 
er. 

§ 638.14 Disputes concerning first right of 
hire. 

(a) Complaints. A complaint alleging 
that the first right of hire has been 
denied to a protected employee or eli¬ 
gible protected employee by a carrier 
may be filed by that protected, or eli¬ 
gible protected employee. 

(b) Contents of complaint A com¬ 
plaint must be written, dated, and 
signed and should set forth: 

(1) The full name and address of the 
carrier against whom the complaint is 
directed; 

(2) The full name and address of the 
carrier with whom the complainant 
was last employed and the date on 
which the complainant was fur¬ 
loughed or terminated by such carrier. 

(3) A summary of the pertinent 
events and circumstances surrounding 
the alleged failure or refusal to hire 
the complainant, including the partic¬ 
ular occupational specialty or job 
sought, the full name of the 
individual(s) who represented the car¬ 
rier, and the date on which the com¬ 
plainant was denied employment; and 

(4) The full name, address, and tele¬ 
phone number (printed) of the com¬ 
plainant. 

(c) Filing and service of the com - 
plaint (1) The complaint shall be filed 
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with the Area Administrator of the 
Labor-Management Services Adminis¬ 
tration (LMSA) in whose area the al¬ 
leged violation occurred. (LMSA Area 
offices and their respective jurisdic¬ 
tions are listed as an appendix to these 
regulations). 

(2) In the even that two or more 
complaints involving the same job va¬ 
cancy are filed in different Area Of¬ 
fices of the LMSA, the cases shall be 
consolidated and investigated by the 
Area Administrator in whose area the 
alleged violation occurred. 

(3) A complaint must be filed within 
90 calendar days of the alleged denial 
of the first right of hire. 

(4) The Area Administrator will 
serve the named carrier with a copy of 
the complaint. 

(d) Investigation of complaint (1) 
After a complaint has been filed with 
an Area Office, the Area Administra¬ 
tor will make a preliminary review of 
the complaint, and if warranted, will 
conduct an independent investigation. 

(2) The Area Administrator will pre¬ 
pare and submit to the LMSA Region¬ 
al Administrator a report of investiga¬ 
tion. with recommendations. 

(3) If the LMSA Regional Adminis¬ 
trator determines that a reasonable 
basis in support of the complaint has 
been established, the parties will be 
encouraged to enter into a voluntary 
settlement of the dispute and will be 
assisted in such effort by the LMSA. 

(4) If the parties agree upon and im¬ 
plement a voluntary settlement, the 
case will be closed. 

(5) If the parties fail to reach a vol¬ 
untary settlement within a reasonable 
time, and the LMSA Regional Admin¬ 
istrator determines that a voluntary 
settlement is unlikely, the LMSA Re¬ 
gional Administrator will prepare a 
report of his findings in the case and 
submit this report of findings to the 
Assistant Secretary for LMSA for ap¬ 
propriate action. 

(e) Dismissal or withdrawal of com¬ 
plaint (1) The LMSA Regional Ad¬ 
ministrator. upon review of the report 
of investigation, may authorize the 
Area Administrator to request the 
complainant to withdraw the com¬ 
plaint if it is determined that; 

(1) The complaint has not been 
timely filed; 

(ii) A reasonable basis for the com¬ 
plaint has not been established by the 
investigation; or 

(iii) Other appropriate reasons war¬ 
rant such action. 

(2) A complainant may file a written 
request to withdraw the complaint 
previously filed. Such withdrawal re¬ 
quest. whether initiated by the com¬ 
plainant or submitted in response to a 
request by the Area Administrator, 
shall be approved by the LMSA Re¬ 
gional Administrator. Upon approval, 
the case shall be closed and the com¬ 


plainant shall have no right to file an 
appeal to the Assistant Secretary for 
LMSA. 

(3) If the complainant does not with¬ 
draw the complaint, as requested, 
within a reasonable time, the LMSA 
Regional Administrator may dismiss 
the complaint. The letter of dismissal 
shall set forth a summary of the facts 
revealed by the investigation and the 
reasons for the dismissal. 

(f) Right of Appeal (1) If the com¬ 
plaint is dismissed by the LMSA Re¬ 
gional Administrator, the complainant 
may file a written appeal with the As¬ 
sistant Secretary for LMSA. The 
appeal must be filed within 15 days of 
the date of receipt of the LMSA Re¬ 
gional Administrator’s letter of dis¬ 
missal and shall set forth the grounds 
upon which the appeal is based. The 
Assistant Secretary for LMSA shall 
notify the LMSA Regional Adminis¬ 
trator and the carrier involved of the 
filing of the appeal. 

(2) Upon review by the Assistant 
Secretary for LMSA. the appeal may 
be sustained or denied, in whole or in 
part, or other action may be directed 
by the Assistant Secretary as deemed 
appropriate, the Assistant Secretary 
for LMSA will notify in writing the 
complainant, the carrier involved, and 
the LMSA Regional Administrator of 
the disposition of the appeal. 

Subpart C—Eligible Protected Employee 

Benefit*: Monthly Assistance Payments 

§ 638.20 Applicability. 

In addition to the benefits provided 
for any protected employee under 
Subpart B of this Part, an eligible pro¬ 
tected employee may qualify for 
monthly assistance payments under 
this Subpart. The payment of month¬ 
ly assistance, however, is subject to 
the appropriation of funds for this 
purpose. When an appropriation for a 
fiscal year becomes known, if the Sec¬ 
retary’s estimate indicates the appro¬ 
priation is insufficient to make full 
payments as specified in these regula¬ 
tions, the formulas for determining 
the amount of each monthly payment 
to be made during the year will be pro¬ 
portionately reduced based on availa¬ 
ble appropriations. Until an appropri¬ 
ation is made for this purpose, no ap¬ 
plications may be filed or payments 
made under this Subpart. 

§ 638.21 Eligibility requirements for 

monthly assistance payments. 

To qualify for benefits under this 
Subpart, an applicant must be an eligi¬ 
ble protected employee. An eligible 
protected employee is an individual 
who: 

(a) Meets the eligibility require¬ 
ments for protected employee bene¬ 
fits, set forth in § 638.10; and 


(b) Due to a qualifying dislocation of 
the employing carrier, as determined 
by the Board, has been either: 

(1) Deprived of employment with 
the air carrier; or 

(2) Adversely affected with respect 
to compensation from employment 
with the carrier; and 

(c) Has been deprived of employ¬ 
ment or adversely affected with re¬ 
spect to compensation on or after the 
beginning date of the period of the 
qualifying dislocation; and 

(d) Has not applied for or is not re¬ 
ceiving a pension under a plan contrib¬ 
uted to by a carrier. 

§ 638.22 Availability fur work. 

In addition to meeting the eligibility 
requirements under §638.21, an indi¬ 
vidual deprived of employment, to be 
eligible for a monthly assistance pay¬ 
ment for any month, must be able to 
work, available for and seeking reason¬ 
ably comparable employment. 

§638.23 Amount of monthly assistance 
payment. 

(a) Employee deprived of employ¬ 
ment The amount of a monthly assist¬ 
ance payment to an eligible protected 
employee who has been deprived of 
employment shall be 70 percent of the 
employee’s average monthly wage 
after taxes. Provided that, such 
amount shall not exceed $1,200. 

(b) Employee adversely affected with 
respect to compensation. The amount 
of a monthly assistance payment to an 
eligible protected employee who has 
been adversely affected with respect 
to compensation shall be 70 percent of 
the difference between the employee’s 
average monthly wage after taxes and 
the total wages after taxes received 
for any calendar month after being ad¬ 
versely affected. Provided that, such 
amount plus the amount of the em¬ 
ployee’s total wages after taxes for 
any calendar month shall not exceed 
$ 1 , 200 . 

(c) Reduction of monthly assistance 
payment The amount of an appli¬ 
cant’s monthly assistance payment 
shall be reduced by: 

(1) The full amount of any unem¬ 
ployment compensation the applicant 
received or would be eligible to receive 
with respect to any week of unemploy¬ 
ment in such month if a claim for un¬ 
employment compensation were filed; 

(2) Fifty percent of earnings after 
taxes (less adjustments for Federal, 
State and local income taxes, and 
Social Security contributions) received 
for services performed in employment 
(including self-employment), other 
than reasonably comparable employ¬ 
ment, in such month for any new or 
additional employment engaged in by 
the applicant following the date such 
applicant became an eligible protected 
employee. Provided that, the reduced 
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amount of the monthly assistance pay¬ 
ment plus the full amount of the earn¬ 
ings before taxes shall not exceed the 
applicant’s average monthly wage: and 

(3) The full amount of Social Secu¬ 
rity retirement or disability benefits, 
or any pension the applicant applied 
for after the date such applicant 
became an eligible protected employ¬ 
ee, received in such month. Such pen¬ 
sion would be other than a pension 
under a plan contributed to by a carri¬ 
er as provided under § 638.21(d). 

(d) Fractional months . Where an eli¬ 
gible protected employee is deter¬ 
mined to qualify for monthly assist¬ 
ance payments for only a portion of a 
calendar month, the monthly assist¬ 
ance payment due for such month 
shall be proportionately reduced. For 
purpose of computing fractions of 
months, each month shall be consid¬ 
ered to have 30 days. 

(e) Rounding. Payments under this 
Section shall be rounded to the next 
higher dollar. 

§ 638.21 Period of monthly assistance pay¬ 
ments. 

A monthly assistance payment, sub¬ 
ject to funds being appropriated for 
this purpose, shall be made to an ap¬ 
plicant beginning with the first month 
in which the applicant is deprived of 
employment or is adversely affected 
with respect to compensation due to a 
qualifying dislocation. 

(a) Employee deprived of employ¬ 
ment The period of monthly assist¬ 
ance payments for an applicant de¬ 
prived of employment shall continue 
until the end of 72 consecutive months 
or until the applicant obtains reason¬ 
ably comparable employment, which¬ 
ever first occurs. 

(b) Employee adversely affected with 
respect to compensation. The period of 
monthly assistance payments for an 
applicant adversely affected with re¬ 
spect to compensation shall continue 
for no longer than 72 months. Pro¬ 
vided, that, the total number of such 
payments made under paragraphs*(a) 
and (b) for any reason do not exceed 
72. 

$638.25 Refusal of reanonably comparable 
employment. 

(a) Within commuting area. If an 
applicant refuses an offer of reason¬ 
ably comparable employment within 
the commuting area, the applicant is 
no longer eligible to receive monthly 
assistance payments. 

(b) Outside commuting area. If an 
applicant refuses an offer of reason¬ 
ably comparable employment because 
of unwillingness to relocate outside 
the commuting area, the applicant 
shall be eligible for only three addi¬ 
tional monthly assistance payments or 
the number remaining pursuant to 
§ 638.24, whichever is lesser. 


§ 638.26 Applications for monthly assist¬ 
ance payments. 

(a) Initial application. An initial ap¬ 
plication for a monthly assistance pay¬ 
ment shall be filed by an applicant 
with the State agency of the paying 
State and on a form prescribed by the 
Secretary which shall be furnished to 
the applicant by the State agency. 
Such application may not be filed 
prior to the beginning date of a quali¬ 
fying dislocation as determined by the 
Board or for any month that begins 
after December 31, 1988. 

<b) Monthly applications. Applica¬ 
tions for a monthly assistance pay¬ 
ment for months of unemployment or 
reduced compensation shall be filed 
with respect to the applicant’s paying 
State at the times and in the manner 
prescribed by the paying State, and on 
forms prescribed by the Secretary 
which shall be furnished to the appli¬ 
cant by the State agency. 

(c) Filing in person. (1) Except as 
provided in subparagraph (2) of this 
paragraph, all applications for a 
monthly assistance payment, includ¬ 
ing initial applications, shall be filed 
in person. 

(2) Whenever an applicant has good 
cause for not filing any application for 
a monthly assistance payment in 
person, the application shall be filed 
at such time, in such place, and in 
such a manner as directed by the 
paying State and in accordance with 
this Subpart and procedures pre¬ 
scribed by the Secretary. 

(d) IBPP. The “Interstate Benefit 
Payment Plan*’ and interstate proce¬ 
dures prescribed by the Secretary 
shall apply, where appropriate, to an 
applicant filing applications for a 
monthly assistance payment. 

(e) Procedural requirements. (1) The 
procedures for reporting and filing ap¬ 
plications for a monthly assistance 
payment shall be consistent with this 
Subpart, and with the Secretary’s 
“Standard for Claim Filing, Claimant 
Reporting, Job Finding and Employ¬ 
ment Services” (Employment Security 
Manual, Part V, Sections 5000 et seq.) 
insofar as such standard is not incon¬ 
sistent w f ith this Subpart. 

(2) The provisions of the paying 
State law which apply hereunder to 
applications for and the payment of 
monthly assistance shall be applied 
consistently with the requirements of 
Title III of the Social Security Act and 
the Federal Unemployment Tax Act 
which are pertinent in the case of un¬ 
employment compenstation, including 
but not limited to those standards and 
requirements specifically referred to 
in the provisions of this Subpart. 

§ 638.27 Determinations; notices to appli¬ 
cants. 

(a) Determination of initial applica¬ 
tions. (1) The State agency shall 


promptly, upon the filing of an initial 
application for a monthly assistance 
payment, determine whether the ap¬ 
plicant is eligible, and if the applicant 
is found to be eligible, the amount of 
the monthly assistance payable to the 
applicant and the period during which 
it is payable. 

(2) An applicant’s eligibility for a 
monthly assistance payment shall be 
determined based on wage and separa¬ 
tion information furnished by the em¬ 
ploying carrier. When such informa¬ 
tion is not obtained from the employer 
within 10 calendar days from the date 
that a request is made, the amount of 
the monthly assistance payment shall 
be based on an affidavit submitted to 
the State agency by the applicant on a 
form prescribed by the Secretary 
which shall be furnished to the appli¬ 
cant by the State agency. The State 
agency shall verify the statements on 
the affidavit through supporting docu¬ 
mentation presented by the applicant. 

(b) Determinations of monthly appli¬ 
cations. The State agency shall 
promptly, upon the filing of an appli¬ 
cation for a monthly assistance pay¬ 
ment with respect to a month of un¬ 
employment or reduced compensation, 
determine whether the applicant is eli¬ 
gible for a payment of monthly assist¬ 
ance with respect to that month, and, 
if eligible, the amount of monthly as¬ 
sistance to which the applicant is eligi¬ 
ble. 

(c) Redetermination. The provisions 
of the paying State law concerning the 
right to request, or authority to under¬ 
take, reconsideration of a determina¬ 
tion pertaining to unemployment com¬ 
pensation under the State law shall 
apply to determinations pertaining to 
a monthly assistance payment. 

(d) Notices to applicant The State 
agency shall give notice in writing to 
the applicant, by the most expeditious 
method, of any determination or rede¬ 
termination of an initial application, 
and of any determination of an appli¬ 
cation for a monthly assistance pay¬ 
ment with respect to a month of un¬ 
employment or reduced compensation 
which denies or reduces the amount of 
the monthly assistance payment ini¬ 
tially determined to be payable, and of 
any redetermination of an application 
for a monthly assistance payment 
with respect to a month of unemploy¬ 
ment or reduced compensation. Each 
notice of determination or redetermi¬ 
nation shall include such information 
regarding the determination or rede- 
termination and notice of right to re¬ 
consideration or appeal, or both, as is 
furnished with wTitten notices of de¬ 
termination and WTitten notices of re- 
dertmination with respect to claims 
for unemployment compensation. 

(e) Promptness. Full payment of 
monthly assistance when due shall be 
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made with the greatest promptness 
that is administratively feasible. 

(f) Secretary's standard. The proce¬ 
dures for making determinations and 
redeterm inatins, and furnishing writ¬ 
ten notices of determinations, redeter¬ 
minations, and rights of appeal to ap¬ 
plicants applying for a monthly assist¬ 
ance payment, shall to the extent ap¬ 
plicable, be consistent with this Sub¬ 
part and with the Secretary’s “Stand¬ 
ard for Claim Determinations—Sepa¬ 
ration Information” (Employment Se¬ 
curity Manual, Part V, Section 6010 et 
seq.). 

Subpart D—Eligible Protected Employee 
« Benefits: Relocation Assistance 

§ 633.30 Applicability. 

(a) In addition to the benefits pro¬ 
vided in Subparts B and C of this Part, 
an eligible protected employee may 
qualify for relocation assistance under 
this Subpart. Relocation assistance, 
subject to funds being appropriated 
for this purpose, shall be granted to 
an eligible protected employee on the 
conditions stated in this Subpart to 
assist the employee to find reasonably 
comparable employment outside the 
commuting area and to assist the em¬ 
ployee and members of the employee's 
immediate family to relocate within 
the United States in order for the em¬ 
ployee to obtain such employment. 

(b) Relocation assistance includes 
payment of reasonable moving ex¬ 
penses for an eligible protected em¬ 
ployee and members of the employee’s 
immediate family, and reimbursement 
payments for certain losses relating to 
the change of a principal place of resi¬ 
dence. In addition, payment of reason¬ 
able expenses for a preemployment in¬ 
terview necessitating travel outside 
the commuting area shall be allowed 
to an eligible protected employee on 
the conditions stated in tills Subpart. 

(c) An advance payment, not to 
exceed 80 percent of the estimated 
cost of transportation, lodging and 
meals, may be provided to an eligible 
protected employee within 5 days 
prior to the commencement of a 
preemployment interview or reloca¬ 
tion. 

(d) Any amounts payable under this 
Subpart shall be reduced by any 
amounts customarily payable by any 
employer for the same purposes. 

§638.31 Eligibility requirements for relo¬ 
cation assistance. 

To qualify for benefits under this 
Subpart, an applicant must meet the 
eligibility requirements for eligible 
protected employee benefits, set forth 
in §638.21, and must meet the follow¬ 
ing requirements: 

(a) Be registered for work with the 
local office of the State agency in the 


area in which the applicant resides; 
and 

(b) Have no reasonable expectation 
of obtaining reasonably comparable 
employment within the commuting 
area. 

§ 638.32 Preemployment interview. 

Prior to a preemployment interview 
being conducted, and applicant must 
be referred by or receive approval 
from the local office of the State 
agency for an interview with an em¬ 
ployer located outside the commuting 
area which may potentially result in 
an offer of reasonably comparable em¬ 
ployment. An applicant must, within a 
reasonable period, contact each em¬ 
ployer to whom referred by the local 
office of the State agency. 

§638.33 Relocation. 

Prior to a relocation occurring an ap¬ 
plicant must have obtained reasonably 
comparable employment affording 
reasonable expectation of long-term 
duration, or a bona fide offer of such 
employment, in the area of intended 
relocation. An applicant must com¬ 
plete the relocation within six months 
from the date of application for pay¬ 
ment of moving expenses. 

§ 638.31 Amounts allowable for preem¬ 
ployment interview. 

A payment for a preemployment in¬ 
terview shall consist of expenses for 
transportation, lodging, and meals. 
The total amount of expenses payable 
to an applicant for this purpose during 
the period in which the applicant is 
eligible for relocation assistance shall 
not exceed $1,500. 

(a) Expenses for transportation. Ex¬ 
penses for transportation shall be 
computed as follows: 

(1) Commercial carrier. If travel is 
by commercial carrier, the amount al¬ 
lowable shall be the cost of such travel 
by the most economical public trans¬ 
portation the applicant reasonably can 
be expected to take from the appli¬ 
cant's principal place of residence to 
the area where the interview will take 
place and return. 

(2) Private automobile. If travel is 
by private automobile, the amount al¬ 
lowable shall be computed at the rate 
of 15 cents a mile for the map mileage 
of the most direct route usually trav¬ 
eled from the applicant's principal 
place of residence to the area where 
the interview will take place and 
return. 

(3) Local travel Additional amounts 
for the actual costs of the most eco¬ 
nomical local transportation to and 
from the applicant’s principal place of 
residence, terminals, lodging, and loca¬ 
tion of employer shall be allowed. 

(b) Expenses for lodging. Expenses 
for lodging shall be allowed at a rate 
not to exceed $19 per day for each cal¬ 


endar day spent away from the appli¬ 
cant's principal place of residence for 
the purpose of an interview. Lodging 
receipts are required to be submitted 
with a claim for reimbursement. 

(c) Expenses for meals. Expenses for 
meals shall be allowed at a rate of $16 
per day for each calendar day spent 
away from the applicant's principal 
place of residence for the purpose of 
an interview. 

§ 638.35 Amounts allowable for moving 
expenses. 

A payment for moving expenses 
shall not be granted an applicant more 
than once during the period in which 
the applicant is eligible for relocation 
assistance. 

(a) Expenses for transportation, 
lodging , and meals. (1) Applicant 
Amounts allowable for transportation, 
lodging, and meals for a preemploy¬ 
ment interview under §638.34 shall 
also be allowable for relocation of the 
applicant. In addition, the applicant 
may receive a payment for expenses in 
the same amounts for a period not to 
exceed 10 days to look for a residence 
at the new location. When the spouse 
accompanies the applicant to look for 
a residence, the spouse may receive a 
payment for expenses based on the 
amounts prescribed for family mem¬ 
bers in subparagraph (2). 

(2) Family members other than ap¬ 
plicant (i) Transportation. Amounts 
allowable for transportation expenses 
shall be the same as for relocation of 
the applicant in subparagraph (1). If a 
member of the applicant's family is 
absent from the applicant's principal 
place of residence and must travel sep¬ 
arately, the cost of transportation 
shall be paid based on the allowable 
amounts for each method of travel 
from the place where such member is 
staying, but shall not exceed the 
amount which would have been allow¬ 
able if such member had been staying 
with the applicant. 

(ii) Lodging. Expenses for lodging 
shall be allowed at a rate not to exceed 
$14 per day for the spouse and each 
dependent age 12 or over, and a rate 
not to exceed $9.50 per day for each 
dependent under age 12, for each cal¬ 
endar day in transit between the old 
and the new residence. Lodging re¬ 
ceipts are required to be submitted 
with a claim for reimbursement. 

(iii) Meals. Expenses for meals shall 
be allowed at a rate of $12 per day for 
the spouse and each dependent age 12 
or over, and a rate of $8 per day for 
each dependent under age 12, for each 
calendar day in transit between the 
old and the new residence. 

(b) Expenses for transporting house¬ 
hold goods. (1) Commercial carrier. <i) 
Household effects. Costs shall be reim¬ 
bursed for packing, insuring, shipping 
and unpacking of standard household 
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items and personal effects. Insurance 
shall be allowed for a valuation of 
$1.50 per pound. Additional insurance 
for exceptionally valuable items must 
be obtained by the applicant and is 
not reimbursable. Reasonable ex¬ 
penses for transporting pets, including 
feeding, shall be allowed when neces¬ 
sary. 

(ii) Automobiles. Costs for one auto¬ 
mobile per employee shall be reim¬ 
bursed when transported by commer¬ 
cial carrier. Any automobile eligible to 
be shipped must be owned by the ap¬ 
plicant, spouse, or dependent child of 
the applicant. Insurance, not to exceed 
the fair appraisal value of the auto¬ 
mobile shipped, shall be reimbursed. 

(2) Rental truck or trailer. When 
household goods are transported by 
rental truck or trailer, costs shall be 
reimbursed for the rental of the truck 
or trailer. Necessary expenses shall be 
allowed to cover expenditures for 
casual labor, tolls, and other reason¬ 
able costs. An additional amount of 10 
cents a mile shall be added to the basic 
amount allowable for private auto¬ 
mobile when used to tow a rental trail¬ 
er. 

(3) House trailer. Costs shall be re¬ 
imbursed to cover the normal expense 
of transporting a house trailer or 
mobile home when such unit was used 
as the applicant's place of residence in 
the old area and will be so used in the 
new area. As used in the preceding 
sentence, the phrase “normal ex¬ 
penses" includes: 

(i) A commercial carrier’s charges 
for transportation of the house trailer 
or mobile home: 

(ii) Charges for unblocking and reb¬ 
locking: 

(ill) Ferry charges, bridge, road, and 
tunnel tolls, taxes, fees fixed by a 
State or local authority for permits to 
transport the unit in or through its ju¬ 
risdiction, and retention of necessary 
flagmen: 

(iv) The cost of insuring the house 
trailer or a mobile home, and the per¬ 
sonal effects of the applicant and 
family, against loss or damage in tran¬ 
sit: and 

(v) The cost of installing utilities 
limited to normal hookup or gas. 
lights, water, and, if required by virtue 
of employment, a telephone. 

(4) Temporary storage. Costs shall be 
reimbursed to cover the actual ex¬ 
penses of temporary storage of house¬ 
hold goods, where necessary, for a 
period not to exceed 60 days. 

§ 638.36 Reimbursement payments. 

(a) Losses from a change of principal 
place of residence. An applicant who 
relocates to obtain reasonably compa¬ 
rable employment shall receive a reim¬ 
bursement payment for the full 
amount of an unavoidable loss result¬ 
ing from: 


(1) Selling his or her principal place 
of residence at a price below its fair 
market value, and for purpose of this 
subparagraph, a loss shall be deemed 
unavoidable if: 

(1) Failure to sell would unreason¬ 
ably delay or prevent the applicant 
from acquiring a new residence in the 
area of relocation: or 

(ii) Failure to sell would compel the 
applicant to make payments on a pre¬ 
vious place of residence and a new 
place of residence concurrently: 

(2) Cancellation of a lease agreement 
on the applicant’s principal place of 
residence or removal of such residence 
before the term of the lease has ex¬ 
pired. Provided, that, the applicant 
shall assign to the State agency any 
right which he or she may have under 
the State law to have rents received 
from a subsequent tenant or tenants 
of the premises applied to offset the 
applicant’s liability under such lease 
agreement: or 

(3) Cancellation of a contract to pur¬ 
chase a principal place of residence. 

(b) Submission of applications for 
reimbursement payments. Application 
for a reimbursement payment under 
this Section shall be submitted prior 
to the sale of the applicant’s residence, 
cancellation of the applicant’s lease, or 
cancellation of the applicant’s con¬ 
tract of purchase. In cases involving 
the sale of the applicant’s residence, 
the application shall contain an ap¬ 
praisal of the fair market value of 
such residence prepared by a disinter¬ 
ested and qualified appraiser approved 
by the State agency and such apprais¬ 
al shall be verified. 

(c) Ineligibility for reimbursement 
payments. Notwithstanding paragraph 

(a), no reimbursement payment shall 
be paid to an applicant who is deter¬ 
mined to have acted unreasonably or 
in bad faith in entering into any trans¬ 
action described in paragraph (a): and 
any reimbursement payment made 
under paragraph (a) shall be recover¬ 
able. with interest, by civil action, in 
the event It is subsequently deter¬ 
mined that the applicant acted unrea¬ 
sonably or In bad faith In connection 
with the transaction giving rise to 
such reimbursement payment. 

§ 638.37 Applications for relocation assist¬ 
ance. 

(a) Applications. An application for 
relocation assistance shall be filed by 
an applicant with the State agency of 
the paying State and on forms pre¬ 
scribed by the Secretary which shall 
be furnished to the applicant by the 
State agency. Such application may 
not be filed prior to the beginning 
date of a qualifying dislocation as de¬ 
termined by the Board. 

(b) Filing in person. (1) Except as 
provided in subparagraph (2) of this 


paragraph, all applications for reloca¬ 
tion assistance shall be filed in person. 

(2) Whenever an applicant has good 
cause for not filing any application for 
a relocation assistance payment in 
person, the application shall be filed 
at such time, in such place, and in 
such a manner as directed by the 
paying State and in accordance with 
this Subpart and procedures pre¬ 
scribed by the Secretary. 

§638.38 Determinations; notices to appli¬ 
cants. 

(a) Determination of applications. 
The State agency shall promptly, 
upon the filing of an application a 
relocation assistance payment, deter¬ 
mine w hether the applicant is eligible, 
and if the applicant is found to be eli¬ 
gible, the amount of the relocation as¬ 
sistance payable to the applicant. 

(b) Redetermination. The provision 
of the paying State law concerning the 
right to request, or authority to under¬ 
take, reconsideration of a determina¬ 
tion pertaining to unemployment com¬ 
pensation under the State law shall 
apply to determinations pertaining to 
a relocation assistance payment. 

(c) Notices to applicant The State 
agency shall give notice in writing to 
the applicant, by the most expeditious 
method, of any determination or rede¬ 
termination of an application for a re¬ 
location assistance payment. Each 
notice of determination or redetermi¬ 
nation shall include such Information 
regarding the determination or rede¬ 
termination and notice of right to re¬ 
consideration or appeal, or both, as is 
furnished with written notices of de¬ 
termination and written notices or re- 
determination with respect to claims 
for unemployment compensation. 

(d) Promptness. Payment of reloca¬ 
tion assistance shall be made with the 
greatest promptness that is adminis¬ 
tratively feasible. 

(e) Secretary's standard. The proce¬ 
dures for making determinations and 
redeterminations, and furnishing writ¬ 
ten notices of determinations, redeter¬ 
minations, and rights of appeal to ap¬ 
plicants applying for a relocation as¬ 
sistance payment, shall to the extent 
applicable, be consistent with this 
Subpart and with the Secretary’s 
“Standard for Claim Determinations— 
Separation Information” (Employ¬ 
ment Security Manual, Part V, Sec¬ 
tions 6010 et seq.). 

§ 638.39 Overpayment of relocation aKsist- 
ance. 

(a) Repayment required. If an appli¬ 
cant fails without good cause to com¬ 
plete a preemployment Interview or a 
relocation, any payment made for 
such purposes shall constitute an over¬ 
payment. 

(b) Relocation completed. A reloca¬ 
tion is completed when an applicant 
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and family, if any, and their house¬ 
hold goods and personal effects arrive 
at the applicant’s home in the area of 
relocation. If no household goods are 
transported, a relocation is completed 
when the applicant and family, if any, 
actually move to the area of relocation 
and establish a new residence. Failure 
of a member of an applicant’s family 
to move does not mean a relocation 
was not completed if there was good 
cause for the failure, unless the 
member is the only member of the ap¬ 
plicant’s family. 

(c) Collection. Any overpayment de¬ 
termined under this paragraph shall 
be collected as stated in § 638.44. 

Subpart E—Administration 

§ 638.40 Agreements with State agencies. 

(a) Authority. The Airline Program 
shall be administered by State agen¬ 
cies pursuant to ageements with the 
Department of Labor making such 
State agencies agents of the United 
States for such purpose. Before per¬ 
forming any function or exercising 
any authority under the Act. a State 
agency shall execute an agreement 
under this Section. 

(b) Execution. An agreement under 
paragraph (a) of this Section shall be 
signed by an authorized official of the 
State. The authority of the official to 
enter into the agreement shall be cer¬ 
tified by the Attorney General of the 
State or counsel for the State agency. 
An agreement will be executed on 
behalf of the Department of Labor by 
the Secretary of Labor. 

§638.41 Effective period of the program. 

(a) Beginning date. Assistance under 
the Act and Subparts C and D shall be 
payable with respect to a calendar 
month or other applicable period be¬ 
ginning on or after January 1. 1979. 

(b) Ending dates. (1) Assistance 
under the Act and Subparts C and D 
shall be payable for any calendar 
month or other applicable period until 
the applicant obtains reasonably com¬ 
parable employment, or until the end 
of the 72 months, wliichever first 
occurs. No initial application for assist¬ 
ance may be filed for any month that 
begins after December 31, 1988, and no 
payment of assistance may be made 
lor any month that begins after No¬ 
vember 30, 1994. 

(2) All provisions of Section 43 of 
the Act shall terminate on the last 
date that the Secretary is required to 
make a payment under such Section. 

§ 638.42 The paying State for an applicant 

(a) Paying State. The paying State 
for an applicant shall be that State in 
which an applicant (protected employ¬ 
ee) files an initial application for as¬ 
sistance after the applicant has been 
deprived of employment or has been 


adversely affected with respect to 
compensation due to a qualifying dis¬ 
location. 

(b) Limitation. Assistance under the 
Act and Subpart C and D shall be pay¬ 
able to an applicant residing in the 
United States only by the paying 
State as determined pursuant to para¬ 
graph (a) of this Section. 

§ 638.43 Appeal and review'. 

(a) Applicable State law. The provi¬ 
sions of the State law concerning the 
right of appeal and fair hearing from 
a determination or redetermination of 
entitlement to unemployment com¬ 
pensation shall apply to determina¬ 
tions and redeterminations of eligibil¬ 
ity for assistance under the Act and 
Subparts C and D. 

<b) Rights of appeal and fair hear¬ 
ing. The provisions on right of appeal 
and opportunity for a fair hearing 
with respect to applications for assist¬ 
ance shall be consistent with this Sub- 
part and with Sections 303(a)(1) and 
303(a)(3) of the Social Security Act (42 
U.S.C. 503(a)(1) and 503(a)(3)). 

(c) Promptness on appeals. Decisions 
on appeals under the Act and this 
Subpart shall accord with the Secre¬ 
tary’s “Standards for Appeals Prompt¬ 
ness-Unemployment Compensation” 
in Part 650 of this Chapter. 

(d) Furnishing copy of decision. To 
assure uniform interpretation and ap¬ 
plication of the Act and this Subpart 
throughout the United States, a State 
agency shall submit, not later than 10 
days after issuance, to the Department 
of Labor, a copy of each administra¬ 
tive decision ruling on an applicant’s 
eligibility for assistance under the Act 
and Subparts C and D. On request of 
the Department of Labor, a State 
agency shall forward to the Depart¬ 
ment a copy of any determination or 
redetermination ruling on an appli¬ 
cant’s eligibility for such assistance. 

(e) Review by Assistant Secretary. 
The Assistant Secretary for ETA. 
within 20 days after issuance thereof, 
may on his own motion, review any de¬ 
termination, redetermination or deci¬ 
sion by a State agency with respect to 
assistance under the Act. and may 
affirm, reverse or modify the same. 
The decision of the Assistant Secre¬ 
tary for ETA shall be final and conclu¬ 
sive. 

§ 638.44 Overpayments; disqualification 
for fraud. 

<a) Finding and repayment. If the 
State agency of the paying State finds 
that an applicant has received a pay¬ 
ment of assistance to which the appli¬ 
cant was not entitled under the Act 
and Subparts C and D, whether or not 
the payment was due to the appli¬ 
cant’s fault or misrepresentation, the 
applicant shall be liable to repay to 
the paying State the total sum of the 


payment to which the applicant was 
not entitled, and the State agency 
shall take all reasonable measures au¬ 
thorized under any State law or Feder¬ 
al law to recover for the account of 
the United States the total sum of the 
payment to which the applicant was 
not entitled. 

(b) Recovery by offset (1) The 
paying State agency shall recover, in¬ 
sofar as is possible, the amount of any 
overpayment which is not repaid by 
the applicant, by deductions from any 
assistance payable to the applicant 
under the Act and Subparts C and D. 
or from any compensation payable to 
the applicant under any Federal un¬ 
employment compensation law admin¬ 
istered by the State agency, or from 
any assistance or allowance payable to 
the applicant with respect to unem¬ 
ployment under any other Federal law 
administered by the State agency. 

(2) The paying State agency shall 
also recover, insofar as is possible, the 
amount of any overpayment of assist¬ 
ance made to the applicant by another 
State, by deductions from any assist¬ 
ance payable by the State agency to 
the applicant under the Act and Sub¬ 
parts C and D. or from any compensa¬ 
tion payable to the applicant under 
any Federal unemployment compensa¬ 
tion law administered by the State 
agency, or from any assistance or al¬ 
lowance payable to the applicant with 
respect to Unemployment under any 
other Federal law administered by the 
State agency. 

(c) Recovered overpayments. Over¬ 
payments of assistance under the Act 
and Subparts C and D recovered in 
any manner shall be credited or re¬ 
turned to the appropriate account of 
the United States. 

(d) Debts due the United States. As¬ 
sistance payable under the Act and 
Subparts C and D to an applicant 
shall be applied by the State agency 
for the recovery by offset of any debt 
due to the United States from the ap¬ 
plicant, but shall not be applied or 
used by the State agency in any 
manner for the payment of any debt 
of the applicant to any State or any 
other entity or person. 

(e) Application of State law. Any 
provision of State law authorizing 
waiver of recovery of overpayments of 
unemployment compensation shall not 
be applicable to overpayments of as¬ 
sistance made under the Act and Sub¬ 
parts C and D. 

(f) Final decision. Recovery of any 
overpayment of assistance under the 
Act and Subparts C and D shall not be 
enforced by the State agency until the 
determination establishing the over¬ 
payment has become final, or if appeal 
is taken from the determination, until 
the decision after opportunity for a 
fair hearing has become final. 
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(g) Procedural requirements. The 
provisions of paragraphs (c). (d), and 
(f) of §638.27 and paragraphs (b), (c). 
and (e) of § 638.38 shall apply to deter¬ 
minations and redeterminations made 
pursuant to this Section. 

(h) Fraud detection and prevention. 
Provisions in the procedures of each 
State with respect to detection and 
prevention of fraudulent overpay¬ 
ments of assistance under the Act and 
Subparts C and D shall be. as a mini¬ 
mum. commensurate with the proce¬ 
dures adopted by the State with re¬ 
spect to unemployment compensation 
and consistent with the Secretary’s 
“Standards for Fraud and Overpay¬ 
ment Detection” (Employment Secu¬ 
rity Manual. Part V, Sections 7510 et 
seq.). 

(i) Disqualification for fraud. Any 
applicant who makes or causes an¬ 
other to make a false statement or 
misrepresentation of a material fact, 
knowing it to be false, or knowingly 
fails or causes another to fail to dis¬ 
close a material fact, in order to obtain 
for the applicant, or any other person 
a payment of assistance under the Act 
and Subparts C and D to which the 
applicant or any other person is not 
entitled, shall be disqualified as fol¬ 
lows: 

(1) If the false statement, misrepre¬ 
sentation, or nondisclosure pertains to 
an initial application for monthly as¬ 
sistance or an application for reloca¬ 
tion assistance under the Act and Sub¬ 
parts C and D— 

(1) The applicant making the false 
statement, misrepresentation, or non¬ 
disclosure shall be disqualified from 
the receipt of all such assistance under 
the Act and Subparts C and D; and 

(ii) If the false statement, misrepre¬ 
sentation. or nondisclosure was made 
on behalf of another individual, and 
was known to such other individual to 
be a false statement, misrepresenta¬ 
tion, or nondisclosure, such other indi¬ 
vidual shall be disqualified from the 
receipt of all such assistance under the 
Act and Subparts C and D; and 

(2) If the false statement, misrepre¬ 
sentation, or nondisclosure pertains to 
a calendar month for which applica¬ 
tion for a payment of monthly assist¬ 
ance is made— 

(i) The applicant making the false 
statement, misrepresentation, or non¬ 
disclosure shall be disqualified from 
the receipt of assistance for such 
month and the first two months that 
immediately follow such month with 
respect to which the applicant is oth¬ 
erwise entitled to a payment of assist¬ 
ance; and 

(ii) If the false statement, misrepre¬ 
sentation. or nondisclosure was made 
on behalf of another individual, and 
was known to such other individual to 
be a false statement, misrepresenta¬ 
tion, or nondisclosure, such other indi¬ 


vidual shall be disqualified from the 
receipt of assistance for such month 
and the first two months that immedi¬ 
ately follow such month, with respect 
to which the individual is otherwise 
entitled to a payment of assistance. 

(j) Criminal penalties . The provi¬ 
sions of this Section on recovery of 
overpayments and disqualification for 
fraudulently claiming or receiving any 
assistance to which an applicant was 
not entitled under the Act and Sub¬ 
parts C and D shall be in addition to 
and shall not preclude any applicable 
criminal prosecution and penalties 
under State or Federal law. 

§ 638.45 Inviolate rights to assistance. 

Except as specifically provided in 
this Part, the right of applicants to as¬ 
sistance under the Act and Subparts C 
and D shall be protected in the same 
manner and to the same extent as the 
rights of persons to unemployment 
compensation are protected under the 
State law. Such measures shall include 
protection of applicants for assistance 
from waiver, release, assignment, 
pledge, encumbrance, levy, execution, 
attachment, and garnishment, of their 
rights to assistance under the Act and 
Subparts C and D. In the same 
manner and to the same extent, appli¬ 
cants shall be protected from discrimi¬ 
nation and obstruction in regard to 
seeking, applying for, and receiving 
any right to assistance under the Act 
and Subparts C and D. 

§ 638.46 Recordkeeping; disclosure of in¬ 
formation. 

(a) Recordkeeping. Each State 
agency will make and maintain records 
pertaining to the administration of 
the Act as the Secretary requires, and 
will make all such records available for 
inspection, examination, and audit by 
such Federal officials or employees as 
the Secretary may designate or as may 
be required by law. 

(b) Disclosure of information. Infor¬ 
mation in records made and main¬ 
tained by a State agency in adminis¬ 
tering the Act shall be kept confiden¬ 
tial. and information in such records 
may be disclosed only in the same 
manner and to the same extent as in¬ 
formation with respect to unemploy¬ 
ment compensation and the entitle¬ 
ment of individuals thereto may be 
disclosed under the applicable State 
law, and consistently with Section 
303(a)(1) of the Social Security Act. 42 
U.S.C. 503(a)(1). This provision on the 
confidentiality of information ob¬ 
tained in the administration of the Act 
shall not apply, however, to the De¬ 
partment of Labor, or in the case of 
information, reports and stuides re¬ 
quested pursuant to § 638.49, or where 
the result would be inconsistent with 
the Freedom of Information Act (5 
U.S.C. 552). the Privacy Act of 1974 (5 


U.S.C. 552a), or regulations of the De¬ 
partment of Labor promulgated there¬ 
under. 

§ 638.47 Announcement of a qualifying 
dislocation. 

Provided that appropriated funds 
are available, whenever a notification 
is received by a State agency that a 
qualifying dislocation of a carrier has 
been determined by the Board, the 
State agency shall promptly announce 
throughout the State by all appropri¬ 
ate news media that individuals, who 
have become unemployed or who have 
had a reduction in compensation, as 
the result of such qualifying disloca¬ 
tion may be eligible for assistance 
under the Act and Subparts C and D; 
that they should file initial applica¬ 
tions for assistance as soon as possible; 
the beginning date of the period of the 
qualifying dislocation; and where indi¬ 
viduals may obtain further informa¬ 
tion and file applications for assist¬ 
ance under the Act and Subparts C 
and D. 

§ 638.48 Public accenii to agreements. 

The State agency will make availa¬ 
ble to any individual or organization a 
true copy of the agreement with that 
State for inspection and copying. 
Copies of an agreement may be fur¬ 
nished on request to any individual or 
organization upon payment of the 
same charges, if any, as apply to the 
furnishing of copies of other records 
of the State agency. 

§ 638.49 Information, reports and studies. 

State agencies shall furnish to the 
Secretary such information and re¬ 
ports and make such studies as the 
Secretary decides are necessary or ap¬ 
propriate for carrying out the pur¬ 
poses of the Act and this Part. 

§ 638.50 Grants to States. 

Each State which has entered into 
an agreement shall be paid by the 
United States, from time to time, prior 
to audit or settlement by the General 
Accounting Office, and either in ad¬ 
vance or by way if reimbursement as 
the Secretary decides in each instance, 
such amounts as are deemed necessary 
by the Secretary to make payments of 
assistance in accordance with the Act 
and Subparts C and D and the proce¬ 
dures thereunder prescribed by the 
Secretary, and such amounts as are 
determined by the Secretary to be 
equal to the necessary costs for the 
proper and efficient administration of 
the Act by the State and subject to 
funds being appropriated for these 
purposes. 

§ 638.51 Administration absent State 
agreement 

In a State in which no agreement is 
in force, the Assistant Secretary for 
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£TA shall administer the Airline Pro¬ 
gram through other appropriate ar¬ 
rangements. 

Signed at Washington, D.C., this 
26th day of March, 1979. 

Ernest G. Green. 
Assistant Secretary for 
Employment and Training. 

J. Vernon Ballard, 
Acting Assistant Secretary 
for Labor-Management Relations. 

Appendix I— U.S. Carriers Certificated as 
op October 23. 1978, Under Section 401 
op the Federal Aviation Act of 1958, as 
Amended 

1. Airlift International, Inc. 

2. Air Micronesia, Inc. 

3. Air Midwest 

4. Air New England, Inc. 

5. Air Wisconsin. Inc. 

6. Alaska Airlines. Inc. 

7. Allegheny Airlines, Inc. 

8. Aloha Airlines, Inc. 

9. American Airlines, Inc. 

10. Aspen Airways. Inc. 

11. Braniff Airways, Inc. 

12. Capitol International Airways, Inc. 

13. Chicago Helicopter Airways, Inc. 

14. Colonial Air Lines, Inc. 

15. Continental Air Lines, Inc. 

16. Delta Air Lines, Inc. 

17. Eastern Airlines, Inc. 

18. Evergreen International Airlines, Inc. 

19. The Flying Tiger Line. Inc. 

20. Frontier Airlines, Inc. 

21. Hawaiian Airlines, Inc. 

22. Hughes Air Corp. 

23. Kodiak Western Alaska Airlines, Inc. 

24. Mackey International Airlines, Inc. 

25. McCulloch International Airlines, Inc. 

26. Midway Airlines, Inc. 

27. Midway (Southwest) Airway Co. 

28. Modern Airways, Inc. 

29. Munz Northern Airlines, Inc. 

30. National Airlines, Inc. 

31. New York Airways. Inc. 

32. North Centers! Airlines, Inc. 

33. Northwest Airlines, Inc. 

34. Overseas National Airways. Inc. 

35. Ozark Air Lines. Inc. 

36. Pan American World Airways, Inc. 

37. Piedmont Aviation, Inc. 

38. Reeve Aleutian Airways. Inc. 

39. Rich International Airlines, Inc. 

40. Seaboard World Airways, Inc. 

41. Southern Air Transport. Inc. 

42. Southern Airways. Inc. 

43. Texas International Airlines, Inc. 

44. Trans International Airlines, Inc. 

45. Trans World Airlines. Inc. 

46. United Airlines, Inc. 

47. Western Air Lines. Inc. 

48. Wien Air Alaska. Inc. 

49. World Airways, Inc. 

50. Wright Air Lines, Inc. 

51. Zantop International Airlines. Inc. 

Appendix II—Mailing Address of LMSA 
Area Offices 

Area Administrator, LMSA, U.S. Depart¬ 
ment of Labor. Federal Office Building. 
Rm. 4334. 300 North Los Angeles Street, 
Los Angeles, CA 90012. 

Area Administrator, LMSA, U.S. Depart¬ 
ment of Labor, Room 317. 211 Main 
Street, San Francisco. CA 94105. 

Area Administrator, LMSA, U.S. Depart¬ 
ment of Labor, Federal Office Building, 
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Rm. 1523, 1961 Stout Street, Denver, CO 
80294. 

Area Administrator. LMSA, U.S. Depart¬ 
ment of Labor. Vanguard Building. Rm. 
509. 1111 20th Street. N.W., Washington. 
D.C.20036. 

Area Administrator. LMSA. U.S. Depart¬ 
ment of Labor. Washington Square Office 
Bldg., Suite 504, 11 NW 183rd Street. 
Miami. FL 33169. 

Area Administrator, LMSA. U.S. Depart¬ 
ment of Labor, Suite 504, 1365 Peachtree 
Street. NE. Atlanta, GA 30309. 

Area Administrator, LMSA. U.S. Depart¬ 
ment of Labor. Box 50204, Room 5115, 300 
Ala Moana, Honolulu, HI 96850. 

Area Administrator, LMSA. U.S. Depart¬ 
ment of Labor, Insurance Exchange Build¬ 
ing, Suite 1201A, 175 West Jackson Boule¬ 
vard. Chicago. IL 60604. 

Area Administrator, LMSA. U.S. Depart¬ 
ment of Labor, Federal Office Building. 
Rm. 940, 600 South Street, New Orleans, 
LA 70130. 

Area Administrator, LMSA, U.S. Depart¬ 
ment of Labor, New Studio Building. Rm. 
211, 110 Tremont Street. Boston. MA 
02108. 

Area Administrator. LMSA. Federal Build¬ 
ing & U.S. Courthouse, Room 630, 231 
West Lafayette Street. Detroit. MI 48226. 

Area Administrator, LMSA, U.S. Depart¬ 
ment of Labor, Federal Courts Building. 
Rm. 110, 110 S. Fourth Street. Minneapo¬ 
lis. MN 55401. 

Area Administrator, LMSA. Federal Office 
Building, Rm. 2200. 911 Walnut Street. 
Kansas City, MO 64106. 

Area Administrator, LMSA. U.S. Depart¬ 
ment of Labor. Room 570, 210 N. Twelfth 
Boulevard. St. Louis. MO 63101. 

Area Administrator. LMSA, U.S. Depart¬ 
ment of Labor, Room 515, 744 Broad 
Street. Newark. NJ 07102. 

Area Administrator, LMSA, U.S. Depart¬ 
ment of Labor, Federal Office Building, 
Rm. 1310, 111 West Huron Street, Buffalo. 
NY 14202. 

Area Administrator. LMSA. U.S. Depart¬ 
ment of Labor. Room 1751, 26 Federal 
Plaza. New York, NY 10007. 

Area Administrator, LMSA, U.S. Depart¬ 
ment of Labor. Federal Office Building, 
Rm. 821, 1240 E. Ninth Street, Cleveland, 
OH 44199. 

Area Administrator. LMSA, U.S. Depart¬ 
ment of Labor. James A. Byrne Court¬ 
house. Room 7401, 601 Market Street. 
Philadelphia. PA 19106. 

Area Administrator. LMSA, U.S. Depart¬ 
ment of Labor, Federal Office Building, 
Rm. 1436. 1000 Liberty Avenue. Pitts¬ 
burgh. PA 15222. 

Area Administrator. LMSA. U.S. Depart¬ 
ment of Labor, Federal Office Building, 
Rm. 650, Carlos Chardon Street, Hato 
Rey, PR 00918. 

Area Administrator, LMSA, U.S. Depart¬ 
ment of Labor, 1808 West End Building, 
Room 716, Nashville, TN 37203. 

Area Administrator, LMSA. U.S. Depart¬ 
ment of Labor, 555 Griffin Square Build¬ 
ing. Room 707, Griffin & Young Streets. 
Dallas. TX 75202. 

Area Administrator, LMSA. U.S. Depart¬ 
ment of Labor. Federal Office Building, 
Rm. 3135, 909 First Avenue. Seattle, WA 
98174. 


Area Administrators—Geographic 
Jurisdictions 


8tate 

Area 

Alabama 

. Atlanta 
. Seattle 

Alaska_„_.....__ 

Arizona... 

. Los Angeles 

New Orleans 

Arkansas. 

California. 

Los Angeles/San 

Colorado,...,..... 

Franc isco ' 

Denver 

Connecticut. t . t . t - T .. r „.,. rr ,,, 

. Boston 

Delaware. 

Philadelphia 
Washington. D.C. 
Miami 

District of Columbia. . .. 

Florida. 


Atlanta 

Honolulu 

Seattle 

Hawaii, and all land and 

water areas west of the 
continents of North dt 

South America (except 
coastal islands) to long- 90 
degrees E. 

Idaho . ' . . 

Illinois.. 

Chicago 

Chicago 

St. Louis 

Indiana. 

Iowa... 

Kansas 

Kansas City 

Kentucky. 

Nashville 


New Orleans 

Boston 

Washington. D.C. 
Boston 

Milne _ ..... *** ~ 

Maryland. 

Massachusetts. 

Michigan. 

Detroit 

Minneapolis 

Minnesota___ 

Mississippi. 

Missouri. 

Nashville 

Kansas City/SL 

Louis ' 

Denver 

Kansas City 

Montana. 

Nebraska ... 

Nevada. 

San Francisco 
(except Clark 
County which is 
in Los Angeles 
Jurisdiction) 

Boston 

New Hampshire. 

New Jersey.... 

Newark 

New Mexico .. 

Dallas 

New York City/ 
Buffalo * 

Atlanta 

Kansas City 
Cleveland 

Dellas 

Seattle 

New York . 

North Carolina... 

North Dakota. .. ... 

Ohio. 

Oklahoma 

Oregon. 

Pennsylvania.... 

Philadelphia/ 
Pittsburgh * 
Santurce 

Puerto Rico. 

Rhode Island. 

Boston 

South Carolina 

South Dakota...... 

Atlanta 

Kansas City 

) 

§3 

Nashville 

Dallas 

Denver 

Boston 

Utah..... 

Vermont.. 

Virginia. 

Washington. D.C. 
Seattle 

Washington.—..... 

West Virginia .... 

Pittsburgh 

Minneapolis/ 

Wisconsin. 

Wyoming. 

Chicago * 

Denver 

Runlurrw 

Virgin Islands..... 

Canal Zone .......... Santurce 

All installations located outside the United States, 
except Virgin Islands. Canal Zone, and all land 
and water areas west of the continents of North 
and South America (except coastal islands) to 
long. 90 degrees E.—Washington. D.C. Area 
Office. 


•8an Ftanclsco includes the following California 
counties: Monterey. Kings, Tulare. Inyo, and all 
counties north thereof—also Includes all of Nevada 
except Clark County which is in the Los Angeles ju- 
risdicUon. 

’St. Louis includes the following Missouri coun¬ 
ties: Putnam. Sullivan. Linn. Charlton. Saline 
Pettis. Benton. Hickory. Polk. Greene. Christian! 
Stone, and all counties east thereof. 

’New York City includes the following New York 
counties: Ulster. Sullivan. Greene. Columbia, and 
all counties south thereof. 

’Pittsburgh includes the following Pennsylvania 
counties: Potter. Clinton. Centre. Mifflin. Hunting, 
don, Franklin, and all counties west thereof. 

’Chicago includes the following Wisconsin coun¬ 
ties: Vernon. Columbia. Sauk. Dodge. Fond du lac, 
Sheboygan, and all counties south thereof. 


[FR Doc. 79-9603 Filed 3-29-79: 8:45 km! 
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[6750-01-M] 

Title 16—Commercial Practices 

CHAPTER I—FEDERAL TRADE 
COMMISSION 

SUBCHAPTER C—REGULATIONS UNDER 
SPECIFIC ACTS OF CONGRESS 

PART 306—OCTANE CERTIFICATION 
AND POSTING 

AGENCY: Federal Trade Commission. 

ACTION: Final Rule Governing Certi¬ 
fication and Posting of Octane Num¬ 
bers Under Title II of the Petroleum 
Marketing Practices Act. 

SUMMARY: Pursuant to Title II of 
the Petroleum Marketing Practices 
Act (PMPA), the Federal Trade Com¬ 
mission issues a fin&l rule that estab¬ 
lishes standard procedures for deter¬ 
mining. certifying, and posting, by 
means of a label on the fuel dispenser, 
the octane rating of automotive gaso¬ 
line intended for sale to consumers. 
The rule is intended to enable consum¬ 
ers to buy a gasoline with an octane 
rating that is high enough to prevent 
inefficient and harmful “engine 
knock." The rule also is intended to 
help consumers avoid buying gasoline 
with an octane rating that Is too high 
for their needs. The decline of this 
practice, known as “octane overbuy¬ 
ing," could result in gasoline price sav¬ 
ings to consumers, more efficient use 
of energy resources, and lower levels 
of air pollution from automotive ex¬ 
haust emissions. 

EFFECTIVE DATE: June 1, 1979. 

FOR FURTHER INFORMATION 
CONTACT: 

James Mills, Federal Trade Commis¬ 
sion, PE-S-7317, Washington. D.C. 

20580, (202) 724-1967. 

SUPPLEMENTARY INFORMATION: 

Statement of Basis and Purpose 

I. INTRODUCTION 

A. Background 

On June 19, 1978, President Carter 
signed into law Public Law No. 95-297, 
entitled “The Petroleum Marketing 
Practices Act" (PMPA). One of the 
purposes of the Act. according to its 
preamble, is “to encourage conserva¬ 
tion of automotive gasoline and com¬ 
petition in the marketing of such gaso¬ 
line by requiring that information re¬ 
garding the octane rating of auto¬ 
motive gasoline be disclosed to con¬ 
sumers." 

To accomplish this purpose. Title II 
of the statute requires that the Feder¬ 
al Trade Commission promulgate a 
rule relating to octane rating disclo¬ 
sure. This rule was proposed by the 
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Commission in a notice published in 
the Federal Register on September 
22. 1978. The proposed rule prescribed: 

(A) A uniform method of certifying 
the octane rating of automotive gaso¬ 
line when it is transferred from refin¬ 
er to distributor to retailer; and 

(B) A uniform method of displaying 
the octane rating of automotive gaso¬ 
line sold at the pump.(l) 

This rulemaking was conducted in 
accordance with 5 U.S.C. 553,.except 
that Interested persons also w f ere af¬ 
forded an opportunity to present oral 
as well as WTitten testimony.(2) Con¬ 
sistent with these requirements, hear¬ 
ings were held on October 16 and 17, 
1978. Refiners, distributors, retailers, 
state agencies, standards setting orga¬ 
nizations, and consumers participated 
in the proceedings. 

The evidentiary record w r as closed on 
November 3. 1978. On December 26. 

1978, the staff released its report, 
which contained an analysis of the evi¬ 
dence and recommendations for a final 
rule to the Commission. From then 
until January 22, 1979, the public had 
an opportunity to submit comments 
on the staff's report. On February 26, 

1979, staff forwarded to the Commis¬ 
sion a summary and analysis of the 
comments received, together with its 
final rule recommendations. 

Based on the full record, the rule 
that the Commission is promulgating 
differs in certain respects from the 
proposed rule. This notice presents 
the rationale for each revision and sets 
forth the basis for each provision of 
the final rule. 

B. Purpose of Octane Disclosure 

All automotive gasolines have an 
octane number, or octane rating. This 
number is a measure of how well the 
gasoline will resist “knocking" in an 
engine. Engine knocking, which is 
caused by spontaneous combustion in 
localized areas of an engine, wastes 
power and lowers the effectiveness of 
the engine. Persistent or severe knock¬ 
ing can seriously damage the engine. 
Thus, the consumer should buy gaso¬ 
line with an octane rating that is high 
enough to prevent engine knocking. 

However, consumers should avoid 
“octane overbuying, 0 that is, buying 
gasoline with more octane than their 
cars need. Higher octane gasolines 
usually cost more than lower octane 
gasolines, and consumers who buy 
more octane than is needed to control 
engine knock derive no benefits from 
the additional money they spend. The 
prevention of octane overbuying could 
have at least two other salutary ef¬ 
fects. First, less octane overbuying can 
result in less use of energy resources 
* needed to produce higher octane gaso¬ 
lines. Second, since gasolines with 
higher octane levels often contain sub¬ 
stantial amounts of lead—a serious 


pollutant—less overbuying may reduce 
air pollution caused by lead emissions, 
a major environmental hazard. 

For these reasons, consumers need 
to know, as accurately as possible, 
both the octane requirements of their 
individual cars and the octane ratings 
of the gasoline they buy at the dis¬ 
penser. With this information, motor¬ 
ists simultaneously can conserve 
energy, save money, reduce air pollu¬ 
tion, and protect their cars against 
possible engine damage, 

C. History of Octane Disclosure 
Regulation 

I. Federal Trade Commission. The 
Federal Trade Commission some years 
ago recognized the value of disclosure 
of octane ratings to gasoline consum¬ 
ers. On December 16. 1971, the Com¬ 
mission promulgated its trade regula¬ 
tion rule on the posting of octane rat¬ 
ings on gasoline dispensers.(3) In issu¬ 
ing this rule, the Commission found 
that the failure to disclose the mini¬ 
mum octane rating of gasoline consti¬ 
tuted an unfair or deceptive act or 
practice and an unfair method of com¬ 
petition in commerce under the Feder¬ 
al Trade Commission Act. The respon¬ 
sibility for this disclosure rested on 
the refiner or distributor who owned 
or leased the dispenser. The rule speci¬ 
fied that the method for determining 
the octane rating should be the (R + 
M) /2 formula.(4) 

This rule never took effect. Follow¬ 
ing its promulgation, the National Pe¬ 
troleum Refiners Associations (NPRA) 
filed a legal challenge against the 
Commission’s authority to issue the 
rule. The United States District Court 
for the District of Columbia held that 
the Commission lacked authority to 
promulgate trade regulation rules that 
had the substantive effect of law— 
that is, that could be enforced as 
though they had been acts of Con¬ 
gress. On appeal by the FTC, the 
United States Court of Appeals for the 
District of Columbia reversed, finding 
that the Commission possessed au¬ 
thority to promulgate substantive 
rules, and remanded the case to the 

D.C. District Court for further consid¬ 
eration limited to the adequacy of the 
administrative record underlying the 
rule.(5) On October 27. 1977, the Dis¬ 
trict Court dismissed NPRA’s action 
without prejudice, but ordered the 
Commission to complete an environ¬ 
mental impact statement before at¬ 
tempting to put the rule into effect. 
Since this statement has not been 
completed, the rule has never taken 
effects 6) 

During its consideration of Title II 
of the PMPA, Congress recognized 
that prolonged litigation had prevent¬ 
ed enforcement of the original octane 
posting rule. It is evident from the 
statute, and its legislative history.(7) 
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that Congress intended the require¬ 
ments of Title II to replace those of 
the Commission’s original octane past¬ 
ing rule. For example, the octane 
rating method specified by section 
202(c) of the Act is the same as the 
method that was required by the 1971 
rule. 

Enactment of the PMPA thus effec¬ 
tively repealed the octane posting 
rule.(8) On September 22, 1978, the 
Commission published an announce¬ 
ment of the rule’s repeal in the Feder¬ 
al Register at 43 FR 43022. 

2. Federal Energy Administration. 
The Federal Energy Administration 
(FEA), subsequently incorporated as 
part of the Department of Energy 
(DOE), also has acted to require 
octane disclosures to consumers. In ex¬ 
ercising its price control authority 
under the Emergency Petroleum Allo¬ 
cation Act of 1973, FEA concluded 
that a reduction in the octane rating 
of gasoline without a corresponding 
reduction in price was tantamount to 
an increase in price for the gasoline. 
As part of its pricing regulations ad¬ 
dressing this problem, FEA required 
that octane ratings be posted on all 
gasoline pumps.(9) 

Congress was aware of this regula¬ 
tory effort when it considered passage 
of the PMPA. The Senate Report 
refers to the FEA rule, noting the re¬ 
quirements of the FEA regulation 
have not been actively enforced. The 
Report also states that, absent a legis¬ 
lative directive, the prospect of more 
active federal enforcement of an 
octane posting rule appeared unlike- 
ly.(lO) 

Thus, Congress instructed the FTC 
to promulgate an octane posting rule 
“to assure prompt and permanent en¬ 
forcement of an octane posting re¬ 
quirement.'^ 11) 

D. Requirements of Title II of PMPA 

In addition to providing a distinct 
statutory basis for an octane posting 
rule. Congress sketched out the con¬ 
tours of the rule. 

Refiners(12) must determine and 
certify ratings to their distribu¬ 
tors^ 13) Distributor 14) are required 
to certify octane ratings to other dis¬ 
tributors and to retailers.(15) Gasoline 
retailer 16) must display, “in a clear 
and conspicuous manner at the point 
of sale,’’ the certified octane rating of 
the gasoline being dispensed.(17) 

Refiners are required to determine 
the octane ratings of their products in 
accordance with a stated formulae 18) 
The formula provided in Title II is the 
sum. divided by two. of the Research 
Method and the Motor Method, two 
accepted laboratory test methods for 
evaluating the antiknock performance 
of automotive gasoline.(19) 

The Research Method measures 
anti-knock performance under mild 
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operating conditions, that is, at rela¬ 
tively low engine speeds with a wide 
open throttle. In practice, these condi¬ 
tions would exist for most passenger 
cars and light-duty commercial vehi¬ 
cles during periods of full-throttle op¬ 
eration for all but the most severe con¬ 
ditions^ 20) 

The Motor Method measures anti¬ 
knock performance under more severe 
operating conditions, that is, at rela¬ 
tively high engine speeds with a wide 
open throttle. These conditions would 
exist for many passenger cars and 
light-duty commercial vehicles during 
periods of power accelerations at 
higher road speeds, such as in passing 
vehicles or in ascending hills.(21) 

Neither of these methods, standing 
alone, produces a completely accurate 
measurement of the octane rating of 
automotive gasoline.(22) As a result, a 
standard practice is to add the octane 
numbers derived from both methods 
and divide that sum by two to get the 
“anti knock index" of the gasoline. 
This formula—(R + M)/2—is recom¬ 
mended by the American Society for 
Testing and Materials <ASTM),(23) 
and was adopted in both the Commis¬ 
sion’s 1971 rule and FEA’s 1973 rule. 

Although Congress reaffirmed this 
method in the PMPA,(24) there is con¬ 
tinuing debate in the industry con¬ 
cerning other, arguably more precise, 
ways of determining octane ratings. 
Congress was cognizant of this debate, 
and provided that the Commission 
could, by rule, prescribe a different 
procedure for determining octane rat¬ 
ings^ 25) 

E. Summary of Rule Provisions 

1. Coverage and Penalties. So that it 
may be easily used by industry mem¬ 
bers, the rule itself is divided into sec¬ 
tions based on category of industry 
membership (such as refiner, distribu¬ 
tor, retailer). One final section details 
label specifications. However, in order 
to avoid repeated discussion of duties 
commonly shared by different catego¬ 
ries of industry members, this sum¬ 
mary, as well as the analysis to follow, 
is divided by headings reflecting the 
various requirements of the rule; for 
example, certification, labels, record¬ 
keeping, posting. 

The rule covers refiners, producers, 
importers, distributors and retailers of 
automotive gasoline.(26) 

Section 306.0 of the rule states that 
violations of the rule are punishable 
by fines of up to $10,000 per day for 
each violation, in accordance with the 
terms of liability set forth in section 
5(m)(l)(A) of the Federal Trade Com¬ 
mission Act.(27) 

2. Octane Determination There are 
three ways in which industry members 
may determine(28) the octane of gaso¬ 
line for purposes of certification or 
posting. They are: testing, by means of 
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the prescribed (R + M)/2 formula; 
mathematical calculation using the 
prescribed weighted-average formula; 
or, using the lowest octane rating cer¬ 
tified for any of the gasolines in a 
blend. 

Section 306.4(a) of the rule states 
the statutory requirement(29) that re¬ 
finers, producers and importers must 
determine the octane of the gasoline 
they distribute. These industry mem¬ 
bers may use their own laboratories or 
contract with outside laboratories. 
Tests using the (R + M)/2 formula 
are to be conducted in accordance with 
procedures developed by the American 
Society for Testing and Materials 
(ASTM), a voluntary standards-set- 
ting organization.(30) 

If distributors^ 1) and retailers(32) 
do not blend gas, they have the option 
of using the octane rating certified to 
them or of determining the octane 
rating by testing in accordance with 
the (R 4 M)/2 method. 

If distributors or retailers blend dif¬ 
ferent gasolines, they have the option 
of: 1) determining the octane rating by 
testing in accordance with the (R + 
M)/2 method; 2) using the lowest 
octane rating certified to them for any 
of the gasolines in a mixture; or 3) 
using the weighted-average formula 
prescribed by § 202(f)(1) of PMPA.(33) 
Under the weighted-average formula, 
an industry member takes the average 
of the octane ratings, weighted by 
volume, of the gasolines in the blend 
in order to arrive mathematically at 
an octane rating for the mixture. 

3. Certification of Octane Rating. 
The Rule requires that refiners.(34) 
producers and importers(35) and dis¬ 
tributors^) certify the octane rating 
of gasoline that they transfer for 
resale. This certification can be accom¬ 
plished in either of two ways: on a de¬ 
livery ticket(37) or by a letter or other 
written statements38) 

Certification on a delivery ticket, 
which can be any written proof of 
transfer, must show the names of the 
parties to the transfer, the date, and 
the quantity and octane rating of the 
gasoline. 

A letter of certification from the 
supplier to the next person in the 
chain of distribution must show the 
names of the parties, the date, and the 
octane rating of the gasoline to be 
transferred. This type of certification 
is valid until gasoline with a lesser 
octane rating is shipped. In effect, it is 
an on-going certification of a mini¬ 
mum octane rating. In both of the 
above methods of certification, the 
octane rating may be stated as a whole 
or half number either equal to or less 
than the determined rating, or as an 
exact, fractional rating.(39) 

4. Posting. Retailers are required to 
post the octane rating of all gasoline 
that they sell to consumers.(40) They 
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must post a whole or half number 
equal to or less than the octane rating 
certified to them or determined by 
them.(41) They must post at least one 
label on each face of each gasoline dis¬ 
penser, and if more than one kind of 
gasoline is sold from a single dispens¬ 
er, separate disclosures for each kind 
of gasoline must be put on each face 
of the dispensed42) 

The label must be put on the face of 
the dispenser as near as possible to the 
price per gallon of the gasoline. It 
must be placed so it is in full view of 
consumers.(43) 

Retailers must maintain and replace 
labels as needed to make sure that 
consumers can easily see and read 
them.(44) If labels are defaced or are 
unusable for some unexpected reason, 
retailers may post a temporary 
Iabel.(45) 

5. Labels. The standard labels are 3 
inches wide and 2 Vi inches long.(46) 
The size(47) and type style,(48) as well 
as dimensions for border and spac¬ 
ing,(49) are specified. Labels are to be 
printed in black ink on a yellow back¬ 
ground with a black border.(50) They 
must be capable of withstanding ex¬ 
tremes of weather conditions for a 
period of at least one year.(51) They 
must be resistant to gasoline, oil. 
grease, solvents, detergents, and 
water.(52) Illustrations of label proto¬ 
types are included in the rule.(53) 

The label must show the octane 
rating, using a whole or half 
number,(54) preceded by the words 
“MINIMUM OCTANE RATING" and 
”(R 4- M)/2 METHOD”.(55) 

6. Recordkeeping. Refiners,(56) pro¬ 
ducers,(57) importers,(58) distribu¬ 
tors^ 59) and retailers(60) must keep 
for one year records of any delivery 
tickets, letters or tests upon which 
they based the octane rating that they 
certified or posted. These records must 
be open for inspection by Federal 
Trade Commission staff or by other 
authorized persons. 

7. Preemption. The rule recites the 
preemption language found in 
PMPA.(61) Pursuant to PMPA. the 
Commission intends this section to 
preempt any provision of any local or 
state regulation that is not the same 
as an applicable provision of the 
rule.(62) 

n. REQUIREMENTS OF THE RULE 

This section discusses each provision 
of the final rule, and explains changes 
in the rule that have been made in re¬ 
sponse to the record evidence received 
in this proceeding. 

A. Prefatory Provisions of the Rule 

1. Jurisdiction. Section 306.0 states 
that the rule deals with the certifica¬ 
tion and posting of octane ratings of 
gasoline in or affecting commerce, as 
defined in the Federal Trade Commis¬ 
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sion Act. The rule applies to persons, 
partnerships, and corporations. Sec¬ 
tion 203(e) of Title II of PMPA speci¬ 
fies that a violation of the rule shall 
be an unfair or deceptive act or prac¬ 
tice in or affecting commerce within 
the meaning of section 5 of the Feder¬ 
al Trade Commission Act. Accordingly, 
the penalty provisions of the FTC 
Act(63) are applicable and a violator of 
this rule can be fined up to $10,000 for 
each violation. 

2. Coverage. Section 306.1 states that 
the rule covers refiners, producers, im¬ 
porters, distributors, and retailers. 
This coverage parallels the coverage in 
PMPA’s definitions of “refiner,”* 64) 
“gasoline retailer,"(65) and “distribu¬ 
tor.^ 66) 

The recommended rule accompany¬ 
ing the Staff Report extended cover¬ 
age to those who took custody of gaso¬ 
line, as well as those who took title, in 
order to preserve an unbroken chain 
of certification of the octane rating 
from refiner or Importer to retail¬ 
er^ 67) As a result, common carriers 
fell within the scope of the recom¬ 
mended rule. This language has been 
deleted. In its place, the Commission 
has chosen to create an incentive for 
compliance by the common carrier in 
the octane certification framework. 
This has been accomplished by a pro¬ 
vision that requires industry members 
to tender certification documents to, 
and receive certification documents 
from, common carriers in the chain of 
distribution. This provision encour¬ 
ages the distributor or retailer to 
obtain receipt of the shipping docu¬ 
ment and should induce the carrier to 
receive and then hand over the certi¬ 
fying document. The Commission be¬ 
lieves that common carriers will volun¬ 
tarily pass on the certifications they 
receive as they play their part in the 
chain of gasoline distribution. Howev¬ 
er, Commission staff will monitor the 
performance of common carriers in 
this regard. If it appears that common 
carriers are a significant cause of 
breakdown in the certification scheme, 
the Commission will take such action 
as it deems appropriate. As one step 
towards this end. the Commission has 
initiated contact with those agencies 
that have primary jurisdiction over 
common carriers. If necessary, the 
Commission will obtain assistance 
from those agencies to assure that 
common carriers carry out their role 
in the certification process. 

Comments raised the question 
whether PMPA and the Commission's 
rule properly could cover “gasoline 
producers” as well as “refiners.” The 
Environmental Protection Agency rec¬ 
ommended that the requirements of 
the rule should apply equally to pro¬ 
ducers, refiners, and distributors.* 68) 
Producers comprise that proportion¬ 
ately small segment of the industry 


that purchases gasoline components 
and produces gasoline without refin¬ 
ing it from crude oil. If gasoline pro¬ 
ducers are excluded from the rule, the 
gasoline they sell would not be subject 
to the octane certification and posting 
requirements of the rule and statute. 
As a matter of policy and law. the 
Commission believes this anomalous 
result would satisfy neither the pur¬ 
poses nor the intended coverage of 
Title II of PMPA. In light of the con¬ 
gressional mandate for comprehensive 
coverage of all segments of the indus¬ 
try, the Commission thus believes that 
all industry members who “produce” 
gasoline—whether as independent pro¬ 
ducers or as refiners—should be cov¬ 
ered by the rule. Section 306.1 of the 
rule has been drafted accordingly. 

Because of the limited number of 
comments received regarding the ne¬ 
cessity for including producers, the 
Commission will accept comments for 
thirty days from the date of publica¬ 
tion of this rule regarding its decision 
to include this industry group in the 
rule. 

3. Severability of the rule. Section 
306.2 states that if any one of the 
rule’s provisions is stayed on appeal or 
held invalid, the other provisions will 
remain in effect. 

4. Preemptive effect of the rule. Sec¬ 
tion 306.3 of the rule quotes Section 
204 of PMPA: 

To the extent that any provision of this 
title applies to any act or omission, no state 
or any political subdivision thereof may 
adopt, enforce or continue in effect any pro¬ 
vision of any law or regulation (Including 
any remedy or penalty applicable to any vio¬ 
lation thereof) with respect to such act or 
omission, unless such provision of such law 
or regulation is the same as the applicable 
provision of this title. 

The Commission interprets this lan¬ 
guage to mean that the rule preempts 
any provision of any state or local reg¬ 
ulation in this area that is not the 
same as an applicable provision of this 
rule. (69) 

B. Substantive Provisions of the Rule 

1. Octane Determination. Section 
202(a) of PMPA requires each refiner 
who distributes automotive gasoline in 
commerce to determine the octane 
rating of the gasoline. The formula to 
be used in determining the octane 
rating of gasoline is prescribed by sec¬ 
tion 201(1) of PMPA. which defines 
octane rating as “ • • * the rating of 
the anti-knock characteristics of a 
grade or type of automotive gasoline 
as determined by dividing by 2 the 
sum of the research octane number 

plus the motor octane number. 

In section 201(2) of PMPA. Congress 
derived the terms “research octane 
number” and “motor octane number*' 
from Standard Specifications for 
Automotive Gasoline. D 439, a specifi- 
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cation of the American Society for 
Testing and Materials (ASTM). Gaso¬ 
line octane ratings are to be deter¬ 
mined in accordance with test meth¬ 
ods set forth in ASTM standards num¬ 
bered D 2699 and D 2700, as in effect 
on the date of enactment of PMPA. 
(70) 

Based on its interpretation of sec¬ 
tion 201(2) of PMPA, the Commission 
has concluded that Congress intended 
the versions of the ASTM standards in 
effect in June of 1978 to be adopted, 
and that any subsequent change in 
the ASTM standards should not 
become a part of the rule until affect¬ 
ed members of the public have had 
notice of the change and an opportu¬ 
nity to comment. (71) Therefore, sec¬ 
tion 306.4 provides that ASTM up¬ 
dates be automatically incorporated 
into the rule after expiration of a 30- 
day comment period and a 60-day 
grace period, except when an update 
constitutes a change in the procedure 
for determining the octane rating. 
Under this section, the Commission 
will publish notice of the new version 
in the Federal Register and allow 30 
days thereafter for interested persons 
and Commission staff to comment on 
whether the revision constitutes a 
change in the octane determination 
procedure and whether a 60-day grace 
period is sufficient time for compli¬ 
ance. On the basis of comments re¬ 
ceived, the Commission will make a de¬ 
termination as to whether the amend¬ 
ment to the ASTM test method 
changes the procedure for determin¬ 
ing octane ratings. If the Commission 
decides that the procedure is changed, 
the change will not be incorporated 
automatically in the rule. Rather, the 
Commission will consider the change 
in an “on the record” rulemaking pro¬ 
ceeding consistent with the require¬ 
ments of section 203(d)(2) of PMPA. 

If, after analyzing the evidence sub¬ 
mitted during the 30-day comment 
period, the Commission determines 
that the amendment to the ASTM test 
method does not constitute a change 
in the procedure for determining 
octane ratings, the ASTM revision will 
be automatically incorporated into the 
rule. This incorporation will be effec¬ 
tive at the expiration of the 60-day 
grace period. The 60-day grace period, 
which begins after the expiration of 
the 30-day comment period, is to 
afford affected persons adequate time 
to come into compliance with the 
changes to be incorporated into the 
rule. Industry members will be invited 
to comment, during the 30-day com¬ 
ment period, on whether a 60-day 
grace period will be a sufficient length 
of time in which to prepare for the 
change. If comments indicate that it 
would not be, the Commission will 
have the discretion to extend the 
grace period. 
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The Commission believes that this 
incorporation scheme in § 306.4 of the 
rule achieves the administrative objec¬ 
tives of flexibility and efficiency, while 
also providing adequate procedural 
safeguards for affected persons, as in¬ 
tended by section 203(d)(2) of PMPA. 

a. Testing. The rule repeats the 
PMPA requirement that refiners “de¬ 
termine” the octane rating of their 
products. (72) In so doing, it reflects 
the intent of Congress that refiners 
not be strictly obligated to test, but 
may also refer to earlier experience 
and data while either conducting occa¬ 
sional spot tests for quality, or moni¬ 
toring through on-line testing to 
assure consistency of octane rating. 
(73) The rule also states that refiners 
or importers may use private facilities 
for octane determinations. This is im¬ 
portant to small refiners, who often do 
not have octane testing equipment of 
their own. (74) 

Under Sections 202(b)(2) and (c)(2) 
of PMPA. distributors and retailers 
may elect to determine octane ratings 
themselves. Under the statute, the 
Commission has authority to promul¬ 
gate a rule prescribing the time and 
manner for determination of octane 
ratings by industry members. (75) The 
procedures to be followed in such a 
rulemaking are intended to be the 
same as those that were followed in 
the instant rulemaking. (76) 

The evidence on the record indicates 
that, generally, neither distributors 
nor retailers engage in testing of 
octane ratings because of the cost of 
equipment and tests. (77) For exam¬ 
ple, the current cost of one of the test 
engines used in determining octane 
ratings, exclusive of operating costs, is 
approximately $25,000. The cost of 
having one test run by a commercial 
laboratory is estimated at between $70 
and $100. Furthermore, there are no 
simple field procedures at this time 
that can be used by distributors or re¬ 
tailers in place of the complex meth¬ 
odology required of refiners under the 
prescribed ASTM methods. There are 
few knock test facilities other than 
those of refiners, government, inde¬ 
pendent laboratories, and some suppli¬ 
ers of antiknock additives. 

The limited instances of testing 
mentioned on the record occur when 
large-scale distributors blend gasoline. 
The National Oil Jobbers Council com¬ 
mented that pipeline operators that 
have octane level standards of their 
own are able to test and certify the 
large quantities of gasoline that they 
commingle from various sources. (78) 

Several comments suggested that 
testing by distributors or retailers 
should be permitted when different 
gasolines are mixed or blended. Shell 
Oil suggested that although blending 
is rare, a distributor of blends should 
have the option of testing in order to 
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post an accurate octane figure. (79) 
Union Oil agreed, (80) noting that 
when large terminals mix gasoline, 
they should be able to test, rather 
than being required to use the weight¬ 
ed-average formula prescribed by sec¬ 
tion 202(f)(1) of PMPA. (81) Such test¬ 
ing would be appropriate, however, 
only if it were done either by a recog¬ 
nized laboratory or under the guid¬ 
ance of a trained employee. 

Additionally, because of certification 
problems that can arise when a suppli¬ 
er uses a common carrier pipeline, the 
record indicates that octane testing by 
the pipeline, or terminal operation at 
the point of extraction from the pipe¬ 
line. would be desirable. (82) 

In contrast, wholesalers do not cur¬ 
rently test or wish to conduct tests for 
the purpose of certification. (83) More¬ 
over, two comments suggested that 
non-refiner’s testing should be pro¬ 
hibited, since the high cost of equip¬ 
ment and lack of experienced person¬ 
nel make it unlikely that competent 
tests can be run at the distributor or 
retailer level. (84) 

In sum, the record shows that dis¬ 
tributor and retailer testing normally 
occurs only when gasoline is blended. 
Because the evidence demonstrates 
that proper octane testing is too com¬ 
plex and too expensive for most retail¬ 
ers and distributors, the Commission 
has determined not to impose a testing 
requirement on these industry mem¬ 
bers. Rather, the rule, consistent with 
202(b)(2) and (c)(2) of PMPA, permits 
distributors or retailers to test to de¬ 
termine octane ratings for either certi¬ 
fication or posting purposes. If distrib¬ 
utors or retailers test for octane rat¬ 
ings, the Commission considers it im¬ 
perative that the tests be of compara¬ 
ble quality to those run by refiners. 
Therefore, all tests must conform to 
the ASTM standards mentioned in 
§306.4 of the rule. (85) 

b. Weighted-average Formula. Sec¬ 
tion 202(f)(1) of PMPA prescribes dis¬ 
tributors’ use of the weighted-average 
formula for determining the octane 
rating of a gasoline consisting of a 
blend, or mixture, of two or more gaso¬ 
lines with different octane ratings. To 
use this formula, the industry member 
calculates mathematically the octane 
rating of the mixture by averaging the 
ratings of each gasoline in the mixture 
after assigning a proportionate weight, 
based on volume, to each. Section 
203(c)(4) of PMPA authorizes the 
Commission to prescribe a method 
other than the weighted-average 
method if it determines that such 
method more accurately reflects the 
octane content of the blend. 

While the record evidence(86) sup¬ 
ports use of the weighted-average for¬ 
mula when leaded gasoline is blended 
only with leaded, or unleaded with un¬ 
leaded. it shows that some variation 
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occurs on those rare occasions when 
leaded and unleaded gasolines are 
combined.(87) With gasolines of the 
same composition, the relationship be¬ 
tween the octane ratings is linear. 
However, when leaded and unleaded 
gasolines are blended, the actual 
octane level of the blend will be slight¬ 
ly higher than that reflected by use of 
the weighted-average formula. 

Chevron commented that there is a 
more accurate method than the 
weighted-average formula for calculat¬ 
ing the octane level when there is a 
difference in the lead levels between 
gasolines mixed. However, this method 
would require measuring the lead in 
each of the gasolines in the mixture 
and graphing a lead response curve, 
and Chevron itself pointed out that it 
would be too complicated a method for 
regular use.(88) 

Moreover, some comments support¬ 
ed use of the weighted-average formu¬ 
la even for mixtures of leaded and un¬ 
leaded gasolines. Those comments 
stressed that the weighted-average 
formula, although not perfect, is the 
best practical formula available. Fur¬ 
ther, to the extent that the result 
with this formula is imprecise, the 
error will result in consumers obtain¬ 
ing a slightly higher, rather than a 
lower, octane than they expect. 

Exxon proposed use of empirical 
data developed for specific blends, in¬ 
stead of use of the weighted-average 
formulae 89) The Commission cannot 
accept this proposed change. The sug¬ 
gestion is not supported on the record, 
and the Commission thus has insuffi¬ 
cient information upon which to base 
a decision to allow the use of this 
method. 

Atlantic-Richfield raised a concern 
regarding possible distortions resulting 
from using the weighted-average for¬ 
mula in conjunction with possible cer¬ 
tification of octane ratings to the next 
lower whole number. As discussed in 
section B, 2, infra, the Commission is 
permitting refiners and distributors 
the option of certifying to a whole or 
half number, or certifying to tenths, 
thereby providing a means of avoiding 
distortions that could result from the 
use of the weighted-average formula 
in connection with minimum whole 
numbers. 

The Society of Independent Gaso¬ 
line Marketers of America <SIGMA) 
indicated that SIGMA’s members, 
both wholesalers and retailers, often 
receive daily deliveries from their sup¬ 
pliers. The variation in the octane 
rating of these deliveries can be as 
much as three points from one deliv¬ 
ery to the next.(91) Determining the 
octane rating of the resulting mixtures 
would require continuous mathemat¬ 
ical calculations. For retailers, this 
variation could result in frequent 
changes of the posted labels. More¬ 
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over, according to SIGMA, use of the 
weighted-average formula requires a 
mathematical calculation that will be 
difficult to compute. 

In contrast to these comments, 
many participants perceived no practi¬ 
cal problems with using the weighted- 
average formula. The National Oil 
Jobbers Council, for example, com¬ 
mented that many wholesalers and re¬ 
tailers are already determining octane 
levels by voluntarily using the weight¬ 
ed-average calculation.(92) 

As previously noted, PMPA autho¬ 
rizes the Commission to change the 
weighted-average formula if another 
method is found to reflect more accu¬ 
rately the octane rating of gasoline 
mixtures.(93) The Commission realizes 
that use of this formula may result, in 
those occasional situations where 
leaded and unleaded gasolines are 
blended, in slight octane overbuying. 
However, upon reviewing the record 
on this issue, the Commission has 
been unable to find sufficient evidence 
to justify the adoption of any formula 
other than the weighted-average for¬ 
mula for determining the octane 
rating of blended gasolines. Further¬ 
more, the Commission is concerned 
with the implications, both in terms of 
accuracy and burden on the industry, 
of adopting a new method based on 
the limited evidence on the record. 
Consequently, the Commission has re¬ 
tained this statutorily-prescribed for¬ 
mula as one of the optional methods 
available to distributors or retailers 
who mix gasolines. The other options 
permitted under the rule are testing, 
or certification and posting of the 
lowest octane of the gasolines in the 
blend.(94) 

c. Lowest Octane in Mixture. To 
allow for those situations in which a 
distributor or retailer receives several 
different shipments of gasoline, each 
of which has an octane different from 
the others by only a few tenths of one 
point, the rule gives the Industry the 
option of certifying or posting the 
octane of such mixtures to the octane 
rating of the gasoline in the mixture 
having the lowest octane. (§§ 306.8(a) 
and 306.11(c)). This third option, 
which requires no mathematical calcu¬ 
lation, may provide the same result 
would be derived from either the 
weighted-average formula option, or 
the option to test, but will be consider¬ 
ably simpler to use. 

2. Certification. PMPA requires all 
refiners,(95) producers and import¬ 
ed 96) and distrlbutors(97) to certify 
the octane rating of gasoline that they 
distribute in commerce for resale. Re¬ 
finers must certify consistent with 
their determination of the gasoline’s 
octane. Distributors must certify con¬ 
sistent with the certification they re¬ 
ceived or, optionally, the octane rating 
determined by them.<98) 


Section 306.10 of the proposed rule 
required octane certification by refin¬ 
ers, importers and distributors to be 
accomplished by including a delivery 
invoice with each transfer of gasoline 
for resale. The proposed rule(99) de¬ 
fined “delivery invoice” as a document 
in the form of an invoice, bill of 
lading, bill of sale, a terminal ticket, 
delivery ticket or any other written 
evidence of transfer. The invoice had 
to include: 

1. The name of the person who is transfer¬ 
ring the gasoline and the name of the 
person to whom the transfer is made; 

2. The date of transfer; 

3. The quantity of gasoline transferred; 

4. The octane rating of the gasoline; 

5. The signature of the person who is 
transferring the gasoline; and 

6. For refiners and Importers, the state¬ 
ment: “I certify that the octane rating spec¬ 
ified on this delivery invoice Is consistent 
with my determination of the octane 
rating.** For distributors, the statement 
ends with *'• • • consistent with the octane 
rating on delivery invoice or invoices which 
accompanied the transfer of this gaso 
iine.’’<100) 

No information inconsistent with 
the above requirements was permitted 
on the delivery invoiced 101) 

a. i4n Invoice with Every Transfer. 
Several comments(102) expressed the 
opinion that delivery practices within 
the industry make it difficult, if not 
impossible, to comply with the re¬ 
quirement to certify the octane rating 
on a document accompanying- each 
shipment of gasoline. This is because 
many transfers made within the chain 
of distribution have no documentation 
accompanying the delivery, although a 
delivery ticket or loading ticket will 
sometimes accompany transfers made 
during the normal terminal loading 
transaction/103) In addition, much of 
the gasoline sold by a refiner is actual¬ 
ly delivered by other refiners pursuant 
to exchange agreements. The record 
also indicates that many deliveries of 
gasoline are made at completely auto¬ 
mated distribution terminals, where it 
is impractical or Impossible to require 
a certification document. 

In contrast, some comments stated 
that documentation normally accom¬ 
panies delivery, and that the proposed 
rule’s certification requirement thus 
would not be unduly burdensome. For 
example, Union Oil Company of Cali¬ 
fornia stated that delivery invoices or 
tickets accompany transfers and con¬ 
tain the name of the company, the 
customer’s name, the gross gallons 
loaded, temperature at loading, equip¬ 
ment number, price, extended price, a 
statement about the hazardous nature 
of the substance and tax notices. In¬ 
tracompany transfers are accompanied 
by a simpler invoice/104) 

In the state of Maryland, all trans¬ 
fers of gasoline must be accompanied 
by an invoice, showing the name of 
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the carrier, gallons, date, place and 
time loaded, name of facility where 
loaded and the ultimate consignee. 
The objective is to provide the state 
with an audit trail for tax pur- 
poses.(105) 

A few industry members commented 
that although the information re¬ 
quired by the proposed rule already 
appears on delivery documents as a 
matter of business practice, the re¬ 
quirements are, nevertheless, unneces¬ 
sarily specifics 106) The consensus in¬ 
dustry opinion with respect to the re¬ 
quirement of a delivery document con¬ 
taining a certification for every gaso¬ 
line transfer is that delivery points are 
so numerous and the types of oper¬ 
ations so varied, that attempting to 
control the issuance of a proper docu¬ 
ment in each instance of a motor fuel 
delivery is unrealistic. 

In order to provide an alternative to 
the proposal of including an invoice 
with every transfer of gasoline, several 
industry members suggested that re¬ 
finers and distributors be allowed to 
certify on an on-going basis by means 
of a letter. Such a letter to their cus¬ 
tomers would guarantee the minimum 
octane rating of one or more grades of 
gasoline. The supplier/refiner would 
be obligated to notify customers of 
any change in the octane rating. This 
proposal was supported by retailers, as 
well as refiners.(107) 

The Commission has concluded that 
the certification requirements of 
PMPA could be satisfied by such a 
method, and the rule thus has been re¬ 
vised to provide an option for certifica¬ 
tion on a continuing basis by a single 
letter or other document, as an alter¬ 
native to requiring that certifying doc¬ 
uments accompany each transfer of 
gasoline. Section 306.5(b) provides 
that the letter of certification will be 
good until a transfer of gasoline with a 
lower octane rating is made. This 
option, in effect, allows certification to 
a minimum octane rating, which is 
consistent with current industry prac¬ 
tice in many cases. 

b. The Contents of the Invoice. Sec¬ 
tions 306.10(a)(6) and (b) of the pro¬ 
posed rule specified precise certifica¬ 
tion language for the invoiced 108) The 
State of Maryland supported this re¬ 
quirements 109) However, some com¬ 
ments preferred less specificity, argu¬ 
ing that the certification disclosure 
would be more workable if it were 
changed to be a simple statement of 
the minimum octane rating of the gas¬ 
oline transferred. 

Section 306.10(a)(5) of the proposed 
rule required the invoice accompany¬ 
ing each transfer of gasoline to bear 
the signature of the person transfer¬ 
ring the gasoline. Some industry mem¬ 
bers stated that transfers of gasoline 
often take place under conditions in 
which no one is present to sign a docu¬ 
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ment, or where the person would not 
be the appropriate person to sign. 
Such circumstances usually occur in 
automated delivery situations. The 
result of requiring manual signatures 
could be severe disruption of existing 
industry distribution practices and in¬ 
creased cost to consumers.(llO) 

In place of the proposed signature 
requirement, some industry members 
suggested use of a preprinted corpo¬ 
rate signature/ 111) 

In response to these comments, the 
Commission has modified the pro¬ 
posed rule so It requires a simple certi¬ 
fication of the octane rating, rather 
than formal certification language, 
and no signature. 

3. Posting. Section 306.20 of the pro¬ 
posed rule directed each retailer to dis¬ 
play the octane rating by posting 
labels on gasoline dispensers. The 
label was to be affixed to the face of 
the dispenser, where the price per 
gallon and price of purchase appear. 
For gasolines with different octanes 
sold from a single dispenser, there 
would have to be a separate label for 
each different gasoline. 

a. Label Placement. Significant con¬ 
cern was expressed about the ability of 
retailers to post the required label in 
immediate proximity to the number 
representing the price per gallon, as 
required by § 306.2(a)(3) of the pro¬ 
posed rule. This concern focused on 
the placement, rather than the size, of 
the label. Comments frequently men¬ 
tioned the existence of new designs in 
dispensers.(112) 

Two comments noted that the final 
rule should clarify the requirement 
that at least one label on each gasoline 
dispenser face be visible to consumers, 
since most dispensers have at least one 
face plate on each side of the service 
island. (113) 

The Commission considered recom¬ 
mending different, but specific, loca¬ 
tion for the label to maintain uniform¬ 
ity. However, no consensus emerged in 
the record for another appropriate lo¬ 
cation. Given diverse dispenser de¬ 
signs. it is unlikely that there is a 
single, consistent location, highly visi¬ 
ble to consumers, on which a 2V4-inch 
by 3-inch label can be placed. More¬ 
over, the Commission has concluded 
that uniformity in placement of the 
label is secondary to the conspicuous¬ 
ness of the label’s location. Finally, 
the Commission has considered cou¬ 
pling the proposed placement require¬ 
ment with the intent to consider spe¬ 
cific exceptions on a case-by-case basis. 
However, because of the numerous 
pump designs being created and mar¬ 
keted. such an approach could lead to 
each new design having to be the sub¬ 
ject of a request for an exception. 

Consequently, the rule allows post¬ 
ing “as near as reasonably practi¬ 
cal’/114) to the price per gallon. This 
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provision is flexible enough to encom 
pass future developments in dispenser 
design, although the label still must 
be conspicuously on each face of the 
dispenser so that it is in full view of 
consumers. The Commission expects 
this provision to keep petitions for ex¬ 
emption to a minimum, and intends to 
evaluate individual cases of inability 
to comply with the placement require¬ 
ment in its routine enforcement of the 
rule. 

b. Maintenance of Labels. The Com¬ 
mission has retained the proposed 
rule’s provision regarding the obliga¬ 
tion of retailers to maintain the labels 
and replace them as needed/115) The 
rule does not specify a time at which 
labels must be renewed. The Commis¬ 
sion does not believe that there is evi¬ 
dence on the record to suggest that 
any specific time period is appropriate. 
Renewing of labels is left to the retail¬ 
ers’ discretion as long as the label is 
easily readable by consumers. 

4. Labels, a. Content and Appear - 
ance. Under the proposed rule, the 
label was to contain the octane rating 
certified to the retailer by the distrib¬ 
utor or refiner, or, if the retailer 
blended the gasoline, the octane rating 
determined by use of the weighted- 
average formula/116) The proposed 
rule required the octane rating to be 
expressed as a whole number. The 
posted labels were to contain the mini¬ 
mum octane rating number, and the 
words “MINIMUM OCTANE 
RATING” and “UNDER FEDERAL 
LAW.”(117) 

Section 306.21 of the proposed rule 
enumerated specifications for the pro¬ 
posed label. The label was required to 
be 3 inches wide by 2 Vi inches long. An 
illustration of the label, demonstrat¬ 
ing the proper layout, was also includ¬ 
ed in the Federal Register notice. 
Large numerals, in 96-point bold type 
face, represented the octane rating. 
The proposed rule also prescribed a 
uniform color scheme for all labels, 
yellow with black type and borders. 

i. Octane Rating on Label The rule 
gives refiners and distributors the 
option of either certifying to a whole 
or half number equal to or less than 
the number determined by them or 
certified to them, or certifying to a 
fraction. This option is addressed pri¬ 
marily to those situations in which the 
industry currently certifies to tenths, 
or in which it is known that gasoline 
will be blended. Retailers do not have 
this option and must post minimum 
half numbers—that is. they must post 
to a whole or half number equal to or 
less than the number certified to them 
or determined by them. 

Comments suggested numerous al¬ 
ternative methods of posting octane. 
These included posting to tenths, to 
half numbers or to whole numbers, 
rounding up to the next whole or half 
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number, or allowing a tolerance of two 
points in either direction from the 
posted number.(118) 

Section 306.11(c) of the recommend¬ 
ed rule accompanying the staff report 
required retailers to post minimum 
whole numbers. Staff concluded that 
this method recognized the inherent, 
slight imprecision in the octane test¬ 
ing method itself as stressed in the 
record/119) Posting to tenths, staff 
believed, would imply a precision that 
simply does not exist. Staff also be¬ 
lieved that the posting of minimum 
whole numbers would take into ac¬ 
count changes that could affect octane 
ratings while the gasoline is in the dis¬ 
tribution network/120) 

The Commission believes, however, 
that the aims of preventing octane 
overbuying and furthering energy con¬ 
servation would be better served by al¬ 
lowing the posting of minimum half 
numbers at the discretion of retailers. 
Several comments stressed that re¬ 
quiring the posting of minimum whole 
numbers could result in refiners 
having no incentive to make gasoline 
improvements in one-half octane 
number increments. Others argued 
that the octane levels of all grades 
might be reduced, and that consumers 
whose automobiles required octane of 
a level between whole numbers would 
have to go to the next higher whole 
number to avoid engine knock, thus 
overbuying by one half of an octane 
point/121) 

Section 306.9(c) of the final rule, 
therefore, provides that retailers must 
post octane ratings in terms of a whole 
or half number equal to or less than 
the octane rating certified to them or 
determined by them. 

ii. Other Information on Label One 
comment suggested that the proposed 
language “UNDER FEDERAL LAW/ 
MINIMUM OCTANE RATING" 
might lead consumers to believe that 
the specific octane level of that gaso¬ 
line is in some way prescribed by the 
federal government/122) The Com¬ 
mission believes this impression would 
be misleading. Therefore, the lan¬ 
guage. “UNDER FEDERAL LAW" has 
been eliminated from the label. 

Some comments suggested that the 
formula used for deriving the octane 
rating be included on the label. It was 
urged that in the absence of this for¬ 
mula. consumers may not realize that 
the (R +M)/2 formula, rather than 
the RON formula, was being used. The 
Commission believes that knowledge¬ 
able consumers would understand that 
RON was no longer being used if they 
saw the (R + M)/2 formula posted on 
the dispenser, so the formula is stated 
on the label as “(R-i-M)/2 METHOD." 

In issuing the proposed rule, the 
Commission indicated concern about 
the effect of posting the (R + M)/2 
octane rating when many consumers 
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are presently more familiar with the 
research octane number (RON). This 
concern took the form of a question in 
the Federal Register notice regarding 
the number of cars with owners’ man¬ 
uals presently showing the RON 
number, rather than the (R + M)/2 
number. Responsive comments indi¬ 
cated that between 70% and 80% of 
cars now on the road have manuals 
with either RON numbers alone, or no 
numbers. The Center for Auto Safety 
suggested that the RON equivalency 
rating should be posted on the label 
along with the octane number derived 
by the (R + M)/2 formula. This RON 
rating would be for owners of cars 
bought before 1975, some manuals of 
which gave octane requirements in 
terms of RON/123) Opposition to this 
proposal emphasized that giving con¬ 
sumers the option of continuing to use 
the RON rating could prevent them 
from learning to use the new, uniform 
rating system/124) 

A question on the feasibility of in¬ 
cluding, on labels, a table converting 
RON ratings to (RiM)/2 ratings ap¬ 
peared in the Federal Register notice. 

Most comments regarding such a 
conversion table indicated that a reli¬ 
able table for converting the RON 
rating to the (R+M)/2 rating does not 
exist. The Maryland octane posting 
program, however, does make a limit¬ 
ed conversion table available to con¬ 
sumers by means of a leaflet distribut¬ 
ed through retail gasoline stations. 

The final rule excludes both the 
RON equivalency rating and the con¬ 
version table from the required post¬ 
ing at gasoline dispensers. The Com¬ 
mission’s decision to exclude a conver¬ 
sion table from the label is based on 
record evidence that it may not be pos¬ 
sible to develop a reliable table, and 
that consumers would not be able to 
make adequate use of silch a table if it 
were available. 

With respect to posting the RON 
number, the Commission believes that 
adding the RON equivalency to the 
label would tend to reinforce whatever 
consumer confusion presently exists 
regarding these numbers. Additional¬ 
ly, the extent of current consumer 
confusion between RON numbers and 
(R+M)/2 numbers depends on how 
many pre-1975 owners’ manuals pro¬ 
vided RON numbers, and how many 
consumers still rely on pre-1975 man¬ 
uals that contain RON numbers. The 
record is only partially helpful here, 
since the figures submitted by the 
Center for Auto Safety are already 
somewhat out of date. Yet, although 
the record is not complete in this area, 
the Commission believes that the 
problem of confusion is a diminishing 
one. First, in cases in which there is no 
disclosure of a RON number, there 
will be no confusion. Second, new cars 
are continuously replacing the pre- 


1975 models/125) Since promulgation 
of the FEA octane rule, discussed at I, 
C, 2, supra , more manuals that dis¬ 
close octane requirements have begun 
to make the disclosures in terms of 
(R + M)/2. Third, and last, the Com¬ 
mission believes that educational ef¬ 
forts, including those of consumer 
groups, governmental agencies and the 
press, will be effective in substantially 
dispelling consumer confusion. Posting 
the RON rating on labels could have 
the opposite effect and, thus, be coun¬ 
terproductive. 

Moreover, the Commission concurs 
with comments that consumers may 
not read additional information posted 
on the dispensers. The required label, 
therefore, contains the following ele¬ 
ments: The octane rating expressed as 
a minimum whole number, and the 
words “MINIMUM OCTANE 
RATING." and *‘(R + M)/2 
METHOD." The Commission believes 
that this information conveys the es¬ 
sential information regarding the 
octane rating without confusing con¬ 
sumers or overburdening the industry. 

b. Label Specifications. Since the 
labels will be posted on the outside of 
gasoline dispensers in many cases, it is 
expected that they will have to with¬ 
stand all types of weather, as well as 
contact with gasoline, oil and other 
solvents. For this reason, Section 
306.21 of the proposed rule included 
specific requirements for paper stock 
and special label protection/126) 

Because the Department of Energy 
and some states(127) already require 
gasoline posting, there has been some 
experience in developing appropriate 
labels. The National Congress of Pe¬ 
troleum Retailers noted many prob¬ 
lems with existing labels. The same 
label is often used for posting both the 
price and octane rating. Since the ceil¬ 
ing price changes regularly, handwrit¬ 
ten changes are frequently made to 
keep the labels current. Also, these 
labels have a very short life span be¬ 
cause the numbers dissolve, for exam¬ 
ple, when the dispenser is washed. 
NCPR commented favorably on the 
specifications for the proposed label 
aimed at withstanding weather-related 
problems. 

Maryland requires posting of the 
octane number on retail dispensers. It 
specifies the use of mylar-coated 
labels, similar to those required by the 
proposed rule. The State chose this 
feature so the labels would better 
withstand harsh weather elements. 
The State emphasized the longevity of 
its labels/128) 

The proposed specifications required 
all labels to be able to withstand ex¬ 
treme weather conditions for at least 1 
year. Texaco commented that, based 
on experience with state and DOE re 
quirements, no available label can 
meet this requirement/129) Another 
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comment suggested that the label 
specifications be changed to a per¬ 
formance requirement, namely, that 
labels should be able to last for a 3- 
year exterior life and be solvent resis¬ 
ted.<130) 

Mobil stated that self-adhesive poly¬ 
vinyl chloride with a mylar coating is 
adequate for older dispensers, but not 
for the newer ones with the baked 
enamel finish on the diaTface. Perma¬ 
nent adhesives cannot be removed 
from these dispensers without sub¬ 
stantial damage to the finish. Mobil 
recommended using high-quality pre¬ 
printed magnetic labels with mylar 
coating. (131) 

Amoco suggested that the color 
scheme of black lettering on a yellow 
label be changed to any contrasting 
colors, at the company’s option, so as 
not to conflict with corporate color 
schemes.(132) 

Comments generally supported the 
concept in the proposed rule that 
labels be weather-resistant. The final 
rule requires that the label be capable 
of withstanding weather conditions 
for a period of at least 1 year. The 
Commission believes that the 1-year 
period for label performance is suffi¬ 
cient. The rule also retains the pro¬ 
posed uniform color scheme to help 
consumers identify the label. The 
paper stock, lamination and adhesive 
specifications in §§ 306.14 (d) and <f) of 
the recommended rule have been 
dropped. The Commission believes the 
foregoing performance standards are 
specific enough to assure compliance, 
while allowing the industry sufficient 
flexibility to obtain complying labels 
at a competitive price. 

5. Supply of Labels. Section 306.22 of 
the proposed rule required labels to be 
supplied to gasoline retailers by the 
person who determines the octane 
rating of the gasoline. Failure to 
supply labels did not excuse retailers 
from their duty to post the octane 
rating. Question #6 of the Commis¬ 
sion’s September 22, 1978 Federal 
Register notice raised the issue of 
how f such labels should be made avail¬ 
able; w hether the label should be pro¬ 
vided without charge, or at cost; and 
whether there were better alterna¬ 
tives, such as retail dealer associations, 
for providing labels. 

One comment argued that the certi¬ 
fier of the octane rating should supply 
the labels, because retailers would not 
know the octane of the gasoline they 
were receiving until the documenta¬ 
tion or certification letter accompany¬ 
ing the shipment of gasoline was avail¬ 
able. Consequently, retailers would 
need to procure and have available 
posting stickers for all octane levels 
that the retailers might sell. The ad¬ 
verse impact on small gasoline retail¬ 
ers would be disproportionately great¬ 
er than on refiners or distributors. It 
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would be cheaper for the retailers to 
bear the cost of the labels by reim¬ 
bursing the refiners or the distributors 
who supply them with labels, since the 
latter will buy in bulk and, hence, 
obtain a lower unit price.(133) 

Other comments, primarily retailers, 
also opposed a requirement that retail¬ 
ers supply labels. One stated that 
labels should be made available to all 
gasoline retailers by a federal agency 
designated by the Commission at of¬ 
fices located throughout the United 
State8.(134) Tw’O refiners indicated 
that distributors should be responsible 
for securing their own supplies of 
decals for their respective retail out¬ 
lets, but that refiners should be re¬ 
quired to provide labels for their owm 
dealers or company-owned sta- 
tions.(135) Another comment argued 
that the last jobber in the chain of dis¬ 
tribution would be the most appropri¬ 
ate party to provide labels to retail- 
ers.<136) Comments were split evenly 
in favor and against use of retail 
dealer associations, the point of dis¬ 
agreement being whether the associ¬ 
ations could actually be helpful.<137) 

Some industry members suggested 
that if refiners supplied the posting 
labels to retailers, the refiners’ cost 
should be reimbursed by retailers. 
Some of these comments preferred re¬ 
tailers to provide and pay for 
labels.(138) Other industry members 
argued that retailers should supply 
their own labels at their own ex¬ 
pensed 139) Some comments suggested 
that the Commission should make 
labels available, at government ex¬ 
pense, perhaps through local post of- 
fices.(140) 

Phillips noted that the supplier of 
gasoline should be responsible for pro¬ 
viding labels, because the refiners are 
not always the person who determines 
the octane rating, as in the case of ex¬ 
change agreements between refiners. 
Suppliers should supply labels without 
cost to the retailer, since the adminis¬ 
trative costs of collecting for labels on 
a “cost” basis would not be justi- 
fied.(141) 

The Commission has concluded that 
the statutory requirement to post im¬ 
poses a burden of obtaining labels. Al¬ 
though refiners usually know the 
octane rating of the gasoline they are 
supplying, and thus can buy labels in 
bulk quantities at low cost (estimated 
at between 4 and 7 cents per 
label),(142) they often do not know 
where their product is going, and 
cannot reasonably predict who will re¬ 
ceive labels, or if they will ever be 
used. In addition, a requirement that 
refiners or distributors supply labels 
would yield unreasonable results when 
the retailer being supplied already has 
enough labels showing the octane 
number of the gasoline being trans¬ 
ferred. Therefore, the rule is silent as 
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to assignment of the burden of supply¬ 
ing labels. 

Given the uncertainties and com¬ 
plexities in the gasoline marketplace, 
the Commission believes that an in¬ 
flexible requirement upon any one in¬ 
dustry group to supply or pay for 
labels would too often yield inequita¬ 
ble results. The Commission believes 
that the mechanics of label supply and 
cost allocation can be worked out 
through a variety of marketplace 
means, and that this desirable flexibil¬ 
ity would be stifled by a rule prescrib¬ 
ing only one approach. In some situa¬ 
tions, it may be most expedient for a 
refiner to purchase labels and supply 
them to its own dealers at no cost. Or, 
in the case of a refiner making gaso¬ 
line available to an independent retail 
chain, the refiner could have a supply 
of labels available to the retailers at 
cost when needed. In cases involving 
independent retailers who purchase 
gasoline from whatever source is avail¬ 
able, it would perhaps be more appro¬ 
priate for them to purchase labels 
from a third-party source. Conse¬ 
quently, the rule allows the market¬ 
place to decide the question of who 
will bear the burden of supply and/or 
paying for labels in individual situa¬ 
tions. 

6. Recordkeeping. Under Section 
306.7 of the proposed rule, records of 
tests performed by or for importers 
and refiners and used as a basis for 
certification had to be kept on file for 
3 years and be available for inspection 
by persons authorized to enforce 
PMPA or the rule. Since testing by 
distributors or retailers was not an 
option under the proposed rule, these 
industry members were not required 
to keep test records. 

Section 306.23 of the proposed rule 
required distributors to keep records 
of all delivery invoices received and 
used as a basis of certification. These 
records were to be kept on file by dis¬ 
tributors for 1 year and made availa¬ 
ble for inspection by authorized per¬ 
sons. 

Section 306.23 of the proposed rule 
also required retailers to keep records 
of delivery invoices used as a basis for 
posting. These records had to be kept 
for 1 year and made available for in¬ 
spection by authorized persons. 

The Federal Register notice of the 
proposed rule requested comments on 
current recordkeeping practices in the 
industry, including whether the pro¬ 
posed recordkeeping provisions would 
permit tracing of specific quantities of 
gasoline back through the chain of 
distribution, and what additional in¬ 
formation should be added to the re¬ 
quired records to facilitate tracing. 

a. Tracing. Industry comments indi¬ 
cated that tracing specific quantities 
of gasoline can be done only in certain 
situations.(143) Three refiners ex- 
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pressed the opinion that such tracing 
is possible, although not simplex 144) 
According to Union Oil, most members 
of the petroleum industry can tract 
their gasoline back from the retailer 
to the refiner with a little detective 
work, because of the records required 
in connection with state excise 
taxes.(145) 

Some industry members commented 
that complete tracing could be done 
under some circumstances, but was im¬ 
possible under others.(146) One indus¬ 
try practice which makes tracing diffi¬ 
cult is the commingling of different 
gasolines in terminal storage facilities 
and in transfer facilities such as 
trucks, barges, and pipelines.(147) 

Mobile suggested that tracing would 
be particularly difficult with respect 
to independent and non-branded deal¬ 
ers, who comprise over Vfe of the indus- 
try.(148) 

Some industry members expressed 
the opinion that it might be impossi¬ 
ble to trace gasoline, due to the prac¬ 
tice of using common storage facili- 
ties.(149) Derby stated that the only 
situation in which the refiner can ac¬ 
curately trace its product to a retailer 
is when the refiner transports the gas¬ 
oline to its own retail outlet.(150) 

The Commission believes that, not¬ 
withstanding the occasional difficul¬ 
ties of tracing gasoline through the 
chain of transfer, tracing can still be 
done regularly in many cases. For this 
reason, and because tracing will assist 
in enforcement of the rule, the final 
rule retains the proposed recordkeep¬ 
ing requirement. 

b. Retention time. Some refiners in¬ 
dicated that they keep testing records 
for at least the period specified in the 
proposed rule. Others, however, com¬ 
mented that a 3-year retention would 
be unnecessary and unduly burden- 
some.(151) The National Petroleum 
Refiners Association said that it would 
be inconsistent to require refiners to 
retain test records for 3 years, while 
requiring distributors and retailers to 
keep transfer records for only 1 year. 
NPRA pointed out that when transfer 
records become unavailable, test infor¬ 
mation becomes useless for the pur¬ 
pose of assigning responsibility for 
octane deficiencies.(152) 

The record clearly suggests that spe¬ 
cific quantities of gasoline sometimes 
can be traced through the chain of dis¬ 
tribution, thus justifying the practice 
of recordkeeping. The Commission be¬ 
lieves that it is inconsistent and un¬ 
necessary to require refiners and im¬ 
porters to keep their records for 3 
years, while requiring that records of 
transfers be kept for only 1 year by 
distributors and retailers. Also, given 
the perishable nature of gasoline, the 
1-year retention period seems reason¬ 
able. Accordingly, the final rule 
changes the retention time from 3 
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years to 1 year for all recordkeep- 
ing.(153) 

Consistent with the provision that 
distributors and retailers be permitted 
the option of testing gasoline, records 
of their octane rating determinations 
must be kept for 1 year under the 
final rule.(154) 

Footnotes 

1. PMPA Section 203<cXl). 

2. PMPA Section 203<d)U). 

3. 16 CFR 422. 

4. See detailed discussion of the (R+M)/2 
formula, Section I, D. infra. 

5. National Petroleum Refiners Ass’n v. 
FTC. 482 F.2d 672 (D.C. Cir.. 1973) cert 
denied 415 U.S. 951 (1974). 

6. The Commission believes that Congres¬ 
sional passage of PMPA obviated the neces¬ 
sity for an environmental impact statement 
regarding the instant rule. 

7. See S. Rep. No. 95-731. 95th Cong.. 2d 
Sess. 21 (1978); H.R. Rep. No. 95-161, 95th 
Cong.. 2d Sess. 18 (1978). The Senate report 
accompanying the legislation discussed the 
legal challenges to the Commission’s trade 
regulation rule and pointed out that the 
rule still had not become effective. 

8. The Commission believes that a repeal 
of the rule was effected by enactment of the 
PMPA. and the Commission announced 
that fact by publication in the Federal Reg¬ 
ister. 

9. 10 CFR 212.129. 

10. B-VI/21. On February 28. 1979. at p. 
11237 of the Federal Register, the Depart¬ 
ment of Energy published a notice of its in¬ 
tention to terminate the octane posting re¬ 
quirement of its rule, effective on the effec¬ 
tive date of the Commission’s present 
octane rule. 

Note.—A ll evidence in the rulemaking 
record of this proceeding was assigned 
docket number (202-1-) and a letter prefix 
that designates the type of evidence. The 
letter prefixes are as follows: 

202-1-A Public notices, petitions, motions, 
orders, and other official documents not 
otherwise categorized; 

—B Commission staff submissions (initial 
staff report and submissions, materials and 
data placed on the record by the Commis¬ 
sion staff); 

—C Consumer comments (individual and 
organizations): 

—D Government submission (federal, 
state, and local); 

—E General industry comments; 

—F Scientific/academic comment (submis¬ 
sion of independent experts, technical, sci¬ 
entific and academic comment); 

—G Prepared hearing statements and ex¬ 
hibits and written materials; 

—H Public hearing: (a) transcript, (b) ex¬ 
hibits, (c) written questions, (d) rebuttal 
submissions; 

—I Final staff report and comments there¬ 
on; 

—J Statement of basis and purpose, final 
rule and other Commission actions; 

—K Miscellaneous submissions and com¬ 
ments (not otherwise categorized); 

—L Court documents. 

When evidence in the record Is referenced, 
the document category will be listed, fol¬ 
lowed by a hyphen and the document 
number, followed by a slash and the inter¬ 
nal page at which the cited statement ap¬ 
pears. In the case of transcripts, no docu¬ 
ment number appears. If the citation is to 


an entire document, rather than to a partic¬ 
ular page, the letter prefix and the docu¬ 
ment number are separated by a hyphen. 
For example: 

C-4/2 refers to internal page 2 of consum¬ 
er comment under number 4. 

H(a)/203 refers to page 203 of the public 
hearing transcripts. 

In many cases, references will be made to 
the Staff Report (202-1-1). Such references 
will be simply to “Staff Report,’’ and the 
page(s) or footnotes of interest. 

11. Id. See Staff Report, pp. 2-3. 

12. PMPA Section 201(5): The term “refin¬ 
er’’ means any person engaged in (A) the re¬ 
fining of crude oil to produce automotive 
gasoline; or (B) the importation of auto¬ 
motive gasoline. 

13. PMPA Section 202(a)(2). 

14. PMPA Section 201(16): The term “dis¬ 
tributor” means any person who receives 
gasoline and distributes such gasoline to an¬ 
other person other than the ultimate pur¬ 
chaser. 

15. PMPA Section 202(b)(1). 

16. PMPA Section 201(4): The term “gaso¬ 
line retailer” means any person who mar¬ 
kets automotive gasoline to the general 
public for ultimate consumption. 

17. PMPA Section 202(c). 

18. PMPA Sections 201(1) & (2). 202(a)(1). 

19. ASTM D2699 75. Standard Test 
Method for Knock Characteristics of Motor 
Fuels by Research Method: ASTM D2700 
75. Standard Test Method for Knock Char¬ 
acteristics of Motor and Aviation Fuels by 
the Motor Method. Both test methods are 
referenced and discussed in ASTM D439 78. 
Standard Specifications for Automotive 
Gasoline. 

20. ASTM D439 78 at 7. 

21. Id. 

22. Id. 

23. Id. 

24. PMPA Section 201(1). 

25. PMPA Section 203(c)(3). The Act 
states that such a rule must be prescribed 
“on the record,” under, 5 U.S.C. 556, 557 
(1970). PMPA Section 203(d)(2). The strin¬ 
gent deadline placed on the effective date of 
a certification and posting rule has made it 
impracticable to consider in this proceeding 
any procedure other than the (R + M)/2 
method. Pursuant to PMPA. different, 
lengthier procedures than those followed 
here would have been required for appropri¬ 
ate consideration of other possible formulae 
for determining octane levels. Consequently, 
the Commission has prescribed use of the 
(R-fM)/2 formula in the rule. (Section 
306.4(b)). 

26. Section 306.1. 

27. The Commission can enforce the rule 
by bringing a civil action in Federal District 
Court against any violator, with the excep¬ 
tion of gasoline retailers. Section 203(e) of 
PMPA provides that to prove a violation 
against a retailer, the Commission must 
show that the retailer had actual knowledge 
of the violation committed, as opposed to 
“implied" knowledge, which is required by 
section 5<m)(l)(A) of the Federal Trade 
Commission Act. 

28. The rule retains the term "determine” 
used in Section 202(a)(1) of PMPA. This 
gives industry the flexibility to use methods 
other than the three enumerated, such as 
relying on prior experience or data, with 
spot checking for assurance of quality. 

29. PMPA Section 202(a)(1). 

30. Section 306.4(b); PMPA Sections 201 
(1) and (2). 
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31. Section 306.7(a). 

32. Section 306.9(c). 

33. For distributors. Section 306.7(a); for 
retailers, Section 306.9(c). 

34. Section 306.5. 

35. Id. 

36. Section 306.8. 

37. For refiners and importers. Section 
306.5(a); for distributors. Section 306.7(a). 

38’. For refiners and importers. Section 
306.5(b); for distributors, Section 306.7(b). 

39. For refiners and importers, Section 
306.5 (a)(4) and (b); for distributors. Section 
306.7(a). 

40. Section 306.9(a). 

41. Section 306.9(c). 

42. Id. 

43. Section 306.9(b). 

44. Section 306.9(d). 

45. Id. 

46. Section 306.11(a). 

47. Id. 

48. Section 306.11(b). 

49. Section 306.11(a). 

50. Section 306.11(c). 

51. Section 306.11(f). 

52. Id. 

53. Section 306.11(g). 

54. Section 306.9(a). 

55. Sections 306.9(c). 306.11(b). 

56. Section 306.6, 

57. Id. 

58. Id. 

59. Section 306.8. 

60. Section 306.10. 

61. PMPA section 204. 

62. To learn the nature and extent of pres¬ 
ent state involvement in this area, the Com¬ 
mission solicited information from the 
states concerning their programs, and re¬ 
ceived 37 responses. See Staff Report, 9-12. 

63. 15 U.S.C. 45(m)(l)(A), 

64. See note 12. supra. 

65. See note 16. supra. 

66. See note 14. supra. 

67. Staff Report. 9; section 306.1: “You are 
covered if you take title to gas and you are 
covered if you just take custody of gas.” 

68. Environmental Protection Agency. D- 
3/1. 

69. See note 62. supra. 

70. PMPA section 201(2). 

71. Despite the statutory restriction, rep¬ 
resentatives of ASTM testified that because 
ASTM standards are revised at least once 
every 5 years to account for technological 
advances, the rule should not continue to 
prescribe an outdated version of the stand¬ 
ards. but should be sufficiently flexible to 
allow for Incorporation of ASTM changes in 
the standards. See Staff Report, p. 13. How¬ 
ever. see 1-18/2, for a contrary view. 

72. This was suggested by the National Pe¬ 
troleum Refiners Association. E-14/2. 

73. Staff Report. 14. 

74. See comment of Husky. E-18/3. 

75. PMPA section 202(b)(2) and section 
202(c)(2). 

76. PMPA section 203(d)(1). 

77. For a detailed discussion of the evi¬ 
dence relating to retailer and distributor 
testing, see Staff Report. 30-33. 

78. C-3/2. 

79. E-10/3-4. 

80. H(a)/lll-112. 

81. This formula is prescribed as the aver¬ 
age, weighted by volume, of the octane rat¬ 
ings of the different gasolines in the mix¬ 
ture. 

82. Navajo. E-27/4. 

83. Society of Independent Gasoline Mar¬ 
keters of America, K-6/3. 


RULES AND REGULATIONS 


84. Derby. E-24/3; Mobil. E-12/1. 

85. See section 306.7(a) (for distributors); 
section 306.9(c) (for retailers). 

86. For a detailed discussion of the evi¬ 
dence relating to blending and the weight¬ 
ed-average formula, see Staff Report, 33-38. 

87. The evidence is that such blending 
rarely occurs in the industry. See Staff 
Report. 33-38. 

88. E-21/1-2. 

89. Exxon, E-3/2. 

90. E-6/5. 

91. H(a)/163-69. However. Mr. Sidney An¬ 
drews. Director of the Division of Standards 
of the Florida Department of Agriculture 
and Consumer Services, disagreed as to the 
degree of variability found in the supply of 
gasoline in the market, at least in Florida. 

92 C-3/2. 

93! PMPA section 203(cX4). 

94. Section 306.7(a) (for distributors); sec¬ 
tion 306.9(c) (for retailers). 

95. PMPA section 202(a)(2). 

96. Id. 

97. PMPA section 202(b). 

98. PMPA section 202(b)(2); see discussion 
of distributor testing, supra. 

99. Proposed rule, section 306.0(n). 

100. Id. section 306.10 (a) and (b). 

101. Id. section 306.10(c). For detailed dis¬ 
cussion of the evidence relating to certifica¬ 
tion, see Staff Report, 15-21. 

102. Staff Report. 16. note 51. 

103. For a detailed discussion of evidence 
relating to different types of transfers and 
the documentation Involved, see Staff 
Report. 15-18. 

104. Byrne. H(a)/144-45. 

105. Price. H(a)/35. 36. 45. 

106. Gulf. E-15/1; Mobil. E-12/9. 

107. See Staff Report. 20-21. 

108. For refiners and importers: “I certify 
that the octane rating specified on this de¬ 
livery invoice is consistent with my determi¬ 
nation of the octane rating.’* For distribu¬ 
tors. the statement ends with ”• • • consist¬ 
ent with the octane rating on the delivery 
invoice or invoices which accompanied the 
transfer of this gasoline.” 

109. Price. H(a)/42. 

110. Staff Report, 19. note 65. 

111. Staff Report. 19. note 66. 

112. Comments on label placement are dis¬ 
cussed in the Staff Report at pages 42-45. 

113. 1-3; 1-19/1 (late comment on Staff 
Report). 

114. See 1-27/1-2. The National Congress 
of Petroleum Retailers pointed out that ‘‘as 
near as possible” could be extremely limit¬ 
ing, if interpreted literally. Thus the final 
language: “as near as reasonably practical”. 

115. Proposed rule, section 306.20(b). 

116. Proposed rule, section 306.20(a)(1). 

117. Proposed rule, section 306.21 (b) and 
(e). 

118. For a detailed discussion of evidence 
relating to what number should be posted, 
see Staff Report, 45-52. 

119. Staff Report. 45-46. 

120. Id. 

121. Staff Report. 49-50. 

122. Mobil. E-12/12. 

123. Staff Report, 53. 

124. For a detailed discussion of the evi¬ 
dence relating to other information on the 
label, see Staff Report,.52-57. 

125. The Center for Auto Safety’s survey 
of manuals was made In 1978. See G-3/ 
Statement, p. 6 and Exhibit 3. 

126. For a detailed discussion of evidence 
relating to label specification, see Staff 
Report. 64-67. 
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127. Maryland, Arkansas. Connecticut and 
California. See B-XVI. 

128. Price. H(a)/30. 

129. E-2/3. 

130. Ariston. F-l/1. 

131. E-12/11-12. Addendum A-l. 

132. E-9/4. 

133. Sears. H(d)3/2. For a detailed discus¬ 
sion of the evidence relating to supply of 
labels, see Staff Report. 22-24. 40-41, 60-61. 

134. Clark. E-17/3. 

135. Staff Report. 24, notes 85 and 86. 

136. Navajo. E-27/2. 

137. Marathon. E-8/4; Derby, E-24/3. 

138. Staff Report. 23, notes 75 and 76. 

139. Id. . note 78. 

140. Id. t 24. note 81. 

141. Phillips, E-20/4. 

142. K-7/1. 

143. For a detailed discussion of tracing 
specific quantities of gasoline, see Staff 
Report. 26-28. 

144. Staff Report. 26, note 95. 

145. Byrne. H(a)/120. 

146. Staff Report. 27, note 98. 

147. See for example, comment of Ten- 
neco, E-26/1. 

148. E-12/7. 

149. Staff Report, 27, notes 102 and 103. 

150. E-24/3-4. 

151. For a discussion of the evidence relat¬ 
ing to retention time, see Staff Report. 28, 
62. 

152. E-14/2. 

153. For refiners and importers, section 
306.6; for distributors, section 306.8: for re¬ 
tailers, section 306.10. 

154. For distributors, section 306.8; for re¬ 
tailers. section 306.10. 

Accordingly, pursuant to Section 
203(c) of the Petroleum Marketing 
Practices Act and § 1.26(d) of the Com¬ 
mission’s Rules of Practice (16 CFR 
1.26(d), 16 CFR Chapter I, Subchapter 
C is amended by adding new Part 306 
reading as follows: 

PART 306—OCTANE POSTING AND 
CERTIFICATION 

General 

Sec. 

306. 0 What this rule does. 

306. 1 Who is covered. 

306. 2 Stayed or invalid parts. 

306. 3 Preemption. 

Duties of Refiners. Importers, and 
Producers 


306.4 

Octane rating. 

306. 5 

Certification. 

306. 6 

Recordkeeping. 


Duties op Distributors 

306. 7 

Certification. 

306. 8 

Recordkeeping. 


Duties op Retailers 

306. 9 

Octane posting. 

306.10 

Recordkeeping. 


Label Specifications 

306. 11 

Labels. 


Authority: Pub. L. 95-297, 92 Stat. 322 
(15 U.S.C. 2801, et seq^ 
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General 

§ 306.0 What this rule does. 

This rule deals with the certification 
and posting of octane ratings in or af¬ 
fecting commerce as “commerce” is de¬ 
fined in the Federal Trade Commis¬ 
sion Act. It applies to persons, partner¬ 
ships. and corporations. If you are cov¬ 
ered by this regulation, breaking any 
of its rules is an unfair or deceptive 
act or practice under section 5 of that 
Act. You can be fined up to ten thou¬ 
sand dollars each time you break a 
rule. 

§ 306.1 Who is covered. 

You are covered by this rule if you 
are a refiner, importer, producer, dis¬ 
tributor. or retailer of gasoline. Gaso¬ 
line, in this rule, means automotive 
gasoline. 

§ 306.2 Stayed or invalid parts. 

If any part of this rule is stayed or t 
held invalid, the rest of it will stay in 
force. 

§ 306.3 Preemption. 

The Petroleum Marketing Practices 
Act (PMPA) is the law that instructs 
the FTC to enact this rule. Section 204 
of PMPA provides: 

To the extent that any provision of this 
title applies to any act or omission, no State 
or any political subdivision thereof may 
adopt, enforce, or continue in effect any 
provision of any law or regulation (including 
any remedy or penalty applicable to any vio¬ 
lation thereof) with respect to such act or 
omission, unless such provision of such law 
or regulation is the same as the applicable 
provision of this title. 

Duties of Refiners, Importers and 
Producers 

§ 306.4 Octane rating. 

(a) If you are a refiner, importer, or 
producer, you must determine the 
octane rating of all gasoline before 
you transfer it. You can do that your¬ 
self or through a testing lab. 

(b) (1) To find the octane rating, add 
the research octane number and the 
motor octane number and divide by 
two, as explained by the American So¬ 
ciety for Testing and Materials 
(ASTM) in ASTM D 439-78, entitled 
“Standard Specifications for Auto¬ 
motive Gasoline.” To determine the 
research octane number, use ASTM 
standard test method D 2699-75, and 
to determine the motor octane 
number, use ASTM standard test 
method D 2700-75. 

(2) If ASTM changes these stand¬ 
ards, there will be a 30-day comment 
period, beginning after the Commis¬ 
sion publishes the change in the Fed¬ 
eral Register. During this time. Com¬ 
mission staff or any person affected by 
the change may petition the Commis¬ 
sion not to adopt the change because 


it is a change in the procedures for de¬ 
termining octane ratings, or to extend 
the length of time of the-grace period 
that follows the comment period. If, 
based on comments, the Commission 
decides to permit incorporation of the 
change into the rule, the change will 
become effective 60 days after expira¬ 
tion of the comment period, unless 
this period is extended by the Com¬ 
mission. If the Commission decides not 
to permit automatic incorporation, 
formal procedures may be initiated to 
evaluate the change. 

§306.5 Certification. 

In each transfer you make to anyone 
who is not a consumer, you must certi¬ 
fy the octane rating of the gasoline 
consistent with your determination. 
You can do this in either of two ways: 

(a) Include a delivery ticket with 
each transfer of gasoline. It may be an 
invoice, bill of lading, bill of sale, ter¬ 
minal ticket, delivery ticket, or any 
other written proof of transfer. It 
must contain at least these four items: 

(1) Your name; 

(2) The name of the person to whom 
the gasoline is transferred; 

(3) The date of the transfer, 

(4) The octane rating. This may be 
rounded off to a whole or half number 
equal to or less than the number de¬ 
termined by you. 

(b) Give the person a letter or other 
written statement. This letter must in¬ 
clude the date, your name, the other 
person’s name, and the octane rating 
of any gasoline you will transfer to 
that person from the date of the letter 
onwards. The octane rating may be 
rounded to a whole or half number 
equal to or less than the number de¬ 
termined by you. This letter of certifi¬ 
cation will be good until you transfer 
gasoline with a lower octane rating. 
When this happens, you must certify 
the octane rating of the new gasoline, 
either with a delivery ticket or by 
sending a new letter of certification. 

(c) When you transfer gasoline to a 
common carrier, you must certify the 
octane rating of the gasoline to the 
common carrier, either by letter or on 
the delivery ticket or other paper. 

§ 306.6 Recordkeeping. 

You must keep records of how you 
determined octane ratings for one 
year. They must be open for inspec¬ 
tion by Federal Trade Commission and 
Environmental Protection Agency 
staff members, or by people author¬ 
ized by FTC or EPA. 

Duties of Distributors 

§ 306.7 Certification. 

If you are a distributor, you must 
certify the octane rating of the gaso¬ 
line in each transfer you make to 
anyone who is not a consumer. 


(a) (1) If you do not blend the gaso¬ 
line with other gasoline, you must cer¬ 
tify consistent with the octane rating 
certified to you. If you blend the gaso¬ 
line with other gasoline, you must cer¬ 
tify consistent with your determina¬ 
tion of the average, weighted by 
volume, of the octane ratings certified 
to you for each gasoline in the blend, 
or consistent with the lowest octane 
rating certified to you for any gasoline 
in the blend. Whether you blend gaso¬ 
line or not, you may choose to certify 
the octane rating of the gasoline con¬ 
sistent with your determination of the 
octane rating according to the method 
in section 306.4. 

(2) In all cases above, the octane 
rating may be rounded to a whole or 
half number equal to or less than the 
number certified to you or determined 
by you. 

(b) You may certify either by using 
a delivery ticket with each tansfer of 
gasoline, as outlined in § 305.5(a), or by 
using a letter of certification, as out¬ 
lined in § 306.5(b). 

<c) When you transfer gasoline to a 
common carrier, you must certify the 
octane rating of the gasoline to the 
common carrier, either by letter or on 
the delivery ticket or other paper. 
When you receive gasoline from a 
common carrier, you must also receive 
from the common carrier a certifica¬ 
tion of the octane rating of the gaso¬ 
line, either by letter or on the delivery 
ticket or other paper. 

§ 306.8 Recordkeeping. 

You must keep for one year any de¬ 
livery tickets or letters of certification 
on which you based your octane rating 
certifications. You must also keep for 
one year records of any octane rating 
determinations you made according to 
§ 306.4. They must be open for inspec¬ 
tion by Federal Trade Commission and 
Environmental Protection Agency 
staff members, or by persons author¬ 
ized by FTC or EPA. 

Duties of Retailers 

§ 306.9 Octane posting. 

(a) If you are a retailer, you must 
post the octane rating of all gasoline 
you sell to consumers. You must do 
this by putting at least one label ’on 
each face of each gasoline dispenser 
through which you sell gasoline. If 
you are selling two or more kinds of 
gasoline with different octane ratings 
from a single dispenser, you must put 
separate labels for each kind of gaso¬ 
line on each face of the dispenser. 

(b) (1) The label, or labels, must be 
placed conspicuously on the dispenser 
so as to be in full view of consumers 
and as near as reasonably practical to 
the price per gallon of the gasoline. 

(2) You may petition for an exemp¬ 
tion from the placement requirements 
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by writing the Secretary of the Feder¬ 
al Trade Commission. You must state 
the reasons why you want the exemp¬ 
tion. 

(c) If you do not blend the gasoline 
with other gasoline, you must post 
consistent with the octane rating certi¬ 
fied to you. If you blend the gasoline 
with other gasoline, you must post 
consistent with your determination of 
the average, weighted by volume, of 
the octane ratings certified to you for 
each gasoline in the blend, or consist¬ 
ent with the lowest octane rating certi¬ 
fied to you for any gasoline in the 
blend. Whether you blend gasoline or 
not, you may choose to post the 
octane rating of the gasoline consist¬ 
ent with your determination of the 
octane rating according to the method 
in § 306.4. In all cases above, the 
octane rating must be shown as a 
whole or half number equal to or less 
than the octane rating certified to you 
or determined by you. 

(d) (1) You must maintain and re¬ 
place labels as needed to make sure 
consumers can easily see and read 
them. 

(2) If the labels you have are de¬ 
stroyed or are unusable or unreadable 
for some unexpected reason, you can 
satisfy the law by posting a temporary 
label as much like the required label 
as possible. You must still get and post 
the required label without delay. 

(e) When you receive gasoline from 
a common carrier, you must also re¬ 
ceive from the common carrier a certi¬ 
fication of the octane rating of the 
gasoline, either by letter or on the de¬ 
livery ticket or other paper. 

§ 306.10 Recordkeeping. 

You must keep for one year any de¬ 
livery tickets or letters of certification 
on which you based your posting of 
octane ratings. You must also keep for 
one year records of any octane rating 


determinations you made according to 
section 306.4. These records may be 
kept at the retail station, or at an¬ 
other, reasonably close location. They 
must be open for inspection by Feder¬ 
al Trade Commission and Environ¬ 
mental Protection Agency staff mem¬ 
bers or by persons authorized by FTC 
or EPA. 

Label Specifications 
§306.11 Labels. 

All labels must meet the following 
specifications: 

(a) Layout The label is 3" wide x 
2Va" long. The illustrations appearing 
at the end of this rule are prototype 
labels that demonstrate the proper 
layout. Helvetica type is used through¬ 
out except for the octane rating 
number which is in Franklin gothic 
type. Spacing of the label is W* be¬ 
tween the top border and the first line 
of text, %" between the first and 
second line of text. between the 
octane rating and the line of text 
above it. Ail text and numerals are 
centered within the interior borders. 

(b) Type size and setting. The Helve¬ 
tica series is used for all numbers and 
letters with the exception of the 



octane rating number. Helvetica is 
available in a variety of phototype set¬ 
ting systems and by linotype. The line 
"MINIMUM OCTANE RATING’' is 
set in 12 point Helvetica Bold, ail cap¬ 
itals. with letterspace set at 12 V5* 
points. The line “(R+M)/2 
METHOD” is set in 10 point Helvetica 
Bold, all capitals, with letterspace set 
at 10% points. The octane number is 
set in 96 point Franklin gothic con¬ 
densed with Vfe" space between the 
numbers. 

(c) Colors. The basic color on all 
labels is process yellow. All type is 
process black. All borders are process 
black. Both colors must be non-fade. 

(d) Contents. The contents are 
shown in the illustration. The proper 
octane rating for each gasoline must 
be shown. No marks or information 
other than that called for by this rule 
may appear on the label. 

(e) Special label protection. Ail 
labels must be capable of withstanding 
extremes of weather conditions for a 
period of at least one year. They must 
be resistant to gasoline, oil, grease, sol¬ 
vents, detergents, and water. 

(f) Illustrations of labels. Labels 
should meet the specifications in this 
section, and should look like these ex¬ 
amples, except the black print should 
be on a yellow background. 



By direction of the Commission. 


Carol M. Thomas, 
Secretary. 


[FR Doc. 79-9620 Filed 3-29-79; 8:45 ami 
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PROPOSED RULES 


[6750-01 M] 

FEDERAL TRADE COMMISSION 

I16CFR Part 306] 

OCTANE POSTING AND CERTIFICATION RULE 

Request for Comments on Coverage of 
"Producers" 

AGENCY: Federal Trade Commission. 

ACTION: Invitation for public com¬ 
ment. 

SUMMARY: Today the Federal Trade 
Commission has in this issue of the 
Federal Register published its rule on 
the certification and posting of octane 
ratings. The Commission has deter¬ 
mined that, consistent with the Con¬ 
gressional intent for comprehensive 
coverage in Title II of the Petroleum 
Marketing Practices Act. "producers*' 
should be included among those cov¬ 
ered by the Octane Posting and Certi¬ 
fication Rule. Accordingly, the rule 
covers producers. "Producers’* refers 
to that industry group that purchases 
component elements and combines 
them to produce automotive gasoline, 
rather than producing gasoline by re¬ 
fining it from crude oil. 

Because of the limited number of 
comments received regarding the in¬ 
clusion of producers under the rule, 
the Commission is offering an oppor¬ 
tunity for comments on the Commis¬ 
sion’s decision to include this industry 
group in the octane certification 
scheme. 

DATES: Comments must be received 
on or before April 30. 1979. 

ADDRESSES: Send comments to Mr. 
Carol M. Thomas. Secretary. Federal 
Trade Commission. Washington. D.C. 
20580. If possible also send a copy to 
Mr. James G. Mills. Attorney. Division 
of Energy and Product Information. 


Federal Trade Commission. Washing¬ 
ton. D.C. 20580. The envelope should 
be marked "Octane Rulemaking”. 

FOR FURTHER INFORMATION 
CONTACT: 

James G. Mills, (202) 724-1967, Divi¬ 
sion of Energy and Product Informa¬ 
tion. Federal Trade Commission. 

Washington. D.C. 20580. 

SUPPLEMENTARY INFORMATION: 
The Federal Trade Commission has 
promulgated a rule in this issue under 
the authority of the Petroleum Mar¬ 
keting Practices Act that requires the 
certification and posting of the octane 
ratings of automotive gasoline. The 
rule describes a uniform method for 
certification by those who distribute 
gasoline and for posting by those who 
sell directly to consumers. The rule 
covers all members of the automotive 
gasoline industry including refiners, 
importers, producers, distributors and 
retailers. 

Producers are a small group within 
the industry who are the originating 
sellers of automotive gasoline but who 
do not either import or receive gaso¬ 
line. or refine if from crude oil. 
Rather, they purchase component 
parts and combine them to produce 
finished gasoline. The Commission, in 
§306.1 of its rule, covered producers 
along with all other members of the 
automotive gasoline industry who 
market gasoline for ultimate sale to 
consumers. This coverage is consistent 
with Congressional intent to provide 
octane purchasing information to all 
consumers. Such information is vital 
to consumers wishing to make in¬ 
formed gasoline purchases, and is re¬ 
quired by Congress to protect consum¬ 
ers and conserve energy. 

By direction of the Commission. 

Carol M. Thomas, 
Secretary. 

[FR Doc. 79-9640 Filed 3-29-79: 8:45 ami 
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[3410-30-M] 

Title 7—Agriculture 

CHAPTER II—FOOD AND NUTRITION 
SERVICE, DEPARTMENT OF AGRI- 
CULURE 

PART 272—REQUIREMENTS FOR 
PARTICIPATING STATE AGENCIES 

PART 273—CERTIFICATION OF 
ELIGIBLE HOUSEHOLDS 

Food Stamp Program 

AGENCY: Pood and Nutrition Service, 
USDA. 

ACTION: Emergency Rulemaking. 

SUMMARY: This rulemaking amends 
the regulation, published October 17, 

1978, which prescribes the procedures 
for mass changes resulting from imple¬ 
mentation of the Food Stamp Act of 
1977. One change is intended to clarify 
the notice requirements for State 
agencies that convert all or a portion 
of the food stamp caseload by comput¬ 
er. The other change authorizes State 
agencies to convert households that 
are recertified during the conversion 
period at a time other than at normal 
recertification. Since State agencies 
are already in the process of convert¬ 
ing the caseload. Acting Administrator 
Bob Greenstein, Food and Nutrition 
Service, has determined that an emer¬ 
gency rulemaking is necessary to pro¬ 
mulgate these interpretations in a 
timely manner. Comments are. howev¬ 
er, solicited for use in fashioning a 
final rule. 

DATES: Effective Date: January 1, 

1979. 

Comments must be received on or 
before May 29, 1979 to be assured of 
consideration. 

ADDRESS: Comments should be sub¬ 
mitted to: Nancy Snyder, Deputy Ad¬ 
ministrator for Family Nutrition Pro¬ 
grams. Food and Nutrition Service, 
United States Department of Agricul¬ 
ture, Washington, DC 20250. A final 
rulemaking will be issued after consid¬ 
ering the comments. All written com¬ 
ments, suggestions or objections will 
be open to public inspection at the of¬ 
fices of the Food and Nutrition Serv¬ 
ice. USDA, during regular business 
hours <8:30 a.m. to 5:00 p.m., Monday 
through Friday) at 500 12th Street, 
SW. Washington. DC. Room 650. An 
Impact Analysis has been prepared 
and approved, and is available from 
Deputy Administrator Snyder. A copy 
will also be open for public inspection 
at the offices shown above. 

FOR FURTHER INFORMATION 
CONTACT: 

Nancy Snyder, Deputy Administra- 


RULES AND REGULATIONS 

tor. Family Nutrition Programs, 

Food and Nutrition Service, Wash¬ 
ington. DC 20250. 202-447-8982. 

SUPPLEMENTARY INFORMATION: 

Introduction 

On October 17. 1978 <43 FR 47848), 
the Department published final rules 
concerning major aspects of the Food 
Stamp Act of 1977. One aspect was the 
process to convert the current case¬ 
load to the new program. The Depart¬ 
ment has discovered that there is 
some confusion regarding State agen¬ 
cies. notice requirements and time 
standard for conversion. The following 
changes are being published as an 
emergency rulemaking effective Janu¬ 
ary 1. 1979. The rules are subject to 
public comment and will be repromul¬ 
gated In final form following the end 
of the comment period. 

Amendments 

Recognizing the inherent difficulties 
of applying the new food stamp eligi¬ 
bility rules to currently participating 
households, the Department allowed 
State agencies up to four months from 
the first day of implementation to 
convert the current caseload. The De¬ 
partment predicted, in the October 17 
rulemaking, that State agencies would 
convert households that came due for 
recertification during this four month 
period at the time of the recertifica¬ 
tions. However, the Department did 
not intend to preclude State agencies 
from converting households at an¬ 
other time in the conversion period, 
such as at the time of a computer case¬ 
load conversion. In order to eliminate 
confusion, the Department is amend¬ 
ing the rule on caseload conversion to 
stipulate that State agencies may con¬ 
vert earlier than at recertification. 
The new eligibility rules established 
under the Food Stamp Act of 1977 will 
increase benefits to some households, 
decrease or terminate benefits to 
other households. The Department’s 
intent, therefore, is not to adversely or 
positively effect individual house¬ 
holds, but to offer a flexible procedure 
to State agencies. In order to insure 
uniform treatment of households, the 
Department is requiring that if com¬ 
puter conversions are conducted, 
entire categories of households, such 
as all public assistance households, all 
households in a project area, etc., be 
handled the same and individual 
households not be singled out because 
of their recertification schedule. 

In the mass change section, the Oc¬ 
tober 17 regulations require individual 
notices of adverse action to each 
household that receives a reduction or 
termination in benefits during its cer¬ 
tification period due to these regula¬ 
tions. The Department was only con¬ 
sidering manual casefile review proce¬ 


dures in formulating this policy. As a 
result, there was no consideration 
given to State agencies that were con¬ 
verting the caseload by computer. Cer¬ 
tain automated systems do not have 
the ability to record a change in a 
household’s benefits on a notice of ad¬ 
verse action document. However, the 
system would have the ability to 
adjust the allotment or ATP. Since 
these systems are unable to generate 
an individualized notice, the use of a 
general notice which is distributed no 
later than the ATP or allotment that 
reflects the change is acceptable. How¬ 
ever, State agencies have to explain 
the household’s fair hearing rights in 
the notice and the circumstances in 
which the former benefits will be con¬ 
tinued. 

In addition, the Department expects 
State agencies to. explain the conver¬ 
sion process and the basis for all com¬ 
putations and the final allotment de¬ 
termination if the household requests 
this information. However, this expla¬ 
nation should not interfere with the 
household’s right to request a fair 
hearing and continuation of benefits. 
The State agencies must reinstate 
benefits in the same month that a 
household entitled to continuation 
makes a request, provided that the re¬ 
quest is made within 90 days of the 
household’s conversion. 

Therefore, parts 272 and 273 are 
amended to read as follows: 

PART 272—REQUIREMENTS FOR 

PARTICIPATING STATE AGENCIES 

1. In 272.1. subparagraph <g)<l)<iii) is 
amended by adding the following sen¬ 
tence at the end thereof. 

§ 272.1 General terms and conditions. 


<g) Implementation. • • • 
<1) Amendment 132. • • • 


<iii) Notwithstanding anything to 
the contrary in the preceding provi¬ 
sions of this subparagraph, State 
agencies shall have up to four months 
following the first day that applica¬ 
tions are taken under the new rules, to 
convert the current caseload to the 
new program. Households coming due 
for recertification during this time 
shall be converted to the new Program 
at recertification. However, if the 
State agency elects to schedule a desk 
review for these households earlier in 
the four-month period, conversion 
shall take place after the desk review. 
Further, State agencies may elect to 
do a point-in-time computer conver¬ 
sion in lieu of individual desk reviews. 
Such a computer conversion must 
cover entire categories of households. 
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such as public assistance households, 
all households in a particular project 
area, all households currently in the 
computer files, etc., and the State 
agency may not elect to postpone the 
conversion of certain cases until recer¬ 
tification. • • • 


PART 273—CERTIFICATION OF 
ELIGIBILE HOUSEHOLDS 

2. In §273.12 four sentences are 
added to the end ^ of subparagraph 
(e)(4). The changes read as follows: 

§ 273.12 Reporting changes. 

• • • « • 

(e) Mass changes. • • • 


(4) Mass changes resulting from im¬ 
plementation of the Food Stamp Act of 
1977. • • • The State agency may sub¬ 
stitute a general notice to all or part 
of the food stamp caseload if the State 
agency is unable to prepare individual 
notices of reduction or termination be¬ 
cause a procedure is used in w hich new 
eligibility rules are matched by ma¬ 
chine with current casefile informa¬ 
tion. The general notice shall explain 
that the cause of the allotment 
change, if any. is the Food Stamp Act 
of 1977, and the circumstances for con¬ 
tinuing or reinstating the household’s 
former level of benefits as in an indi¬ 
vidual notice. State agencies that use a 
general notice shall send it no later 
than the allotment or ATP that ad¬ 
justs the household’s benefits to the 
new program. If a State agency does 
provide the general notice at the same 
time as the new allotment or ATP. the 
State agency must be able to reinstate 
the former allotment in the same 
month that a request for continuation 
is made, provided that the request is 
made within 90 days of the house¬ 
hold’s conversion. 


• • • • • 

Authority: 91 Stat. 958 <7 U.S.C. 2011- 
2027). 

Note: The Food and Nutrition Service has 
prepared an Impact statement which is 
available from Nancy Snyder. Deputy Ad¬ 
ministrator for Family Nutrition Programs. 
Food and Nutrition Service, United States 
Department of Agriculture. Washington. 
D.C. 20250. 

(Catalog of Federal Domestic Assistance 
Programs No. 10.551. Food Stamps.) 

Dated: March 23. 1979. 

Carol Tucker Foreman, 
Assistant Secretary. 
CFR Doc. 79-9836 Filed 3-29-79: 8:45 am] 
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[ 6450-01-M] 

DEPARTMENT OF ENERGY 

[10 CFR Chapters II and III] 
SEMIANNUAL AGENOA OF REGULATIONS 
National Energy Act Supplement 

AGENCY: Department of Energy. 

ACTION: Supplemental Notice of 
Regulations Under Development or 
Review. 

SUMMARY: The Department of 
Energy (DOE) is publishing an agenda 
of regulations scheduled to be devel¬ 
oped under National Energy Act legis¬ 
lation which was signed into law on 
November 9. 1978. 

FOR FURTHER INFORMATION 
CONTACT: 

Kristina Clark (Office of General 
Counsel), Department of Energy, 
Forrestal Building. 1000 Indepen¬ 
dence Avenue, S.W., Washington, 
D.C. 20585, (202) 252-6744. 

SUPPLEMENTARY INFORMATION: 
Executive Order 12044, “Improving 
Government Regulations,” promulgat¬ 
ed by the President on March 23, 1978 
requires every federal agency to pub¬ 
lish semiannually an agenda of its sig¬ 
nificant regulations currently under 
development or review. One of the ob¬ 
jectives of the Order is to encourage 
greater public involvement at an early 
stage in the regulatory process. DOE 
implemented Executive Order 12044 
by a Departmental Order (DOE 
2020.1) issued December 18, 1978 and 
published January 3, 1979 (43 FR 
1032), which established April and Oc¬ 
tober of each year as the months 
during which DOE would publish a 
semiannual agenda of regulations in 
the Federal Register. 

The Departmental Order requires 
that the agenda include all regulations 
currently being developed or reviewed. 
For each regulation that is significant 
(as defined in the Departmental 
Order) the agenda will state the need 
and legal basis for the regulation, its 
status, whether a regulatory analysis 
will be required, and the name and 
telephone number of a knowledgeable 
agency official. 

DOE’s first semiannual agenda of 
regulations appeared in the Federal 
Register on October 31, 1978 (43 FR 
50812). It included regulations under 
development or review as of October 
13, 1978. The National Energy Act was 
pending before Congress at that time 
but it had not been enacted. Therefore 
the October agenda did not include 
regulations which might result from 
that legislation. 

The National Energy Act ligislation 
was signed into law on November 9, 
1978. DOE is now developing regula¬ 
tions to implement measures con¬ 


tained in four of the Acts collectively 
known as the National Energy Act. 
Appended to this notice is a supple¬ 
mental agenda of regulations current¬ 
ly being developed under authority of 
the following acts: National Energy 
Conservation Policy Act of 1978, Pub. 
L. 95-619 (November 9, 1978); Power- 
plant and Industrial Fuel Use Act, 
Pub. L. 95-620, (November 9, 1978); 
Public Utilities Regulatory Policy Act 
Pub. L. 95-617, (November 9, 1978); 
Natural Gas Policy Av!t of 1978, Pub. 
L. 95-621, (November 9, 1978). The 
agenda includes both significant and 
non-significnat regulations that the 
offices within DOE having primary 
program responsibility have identified 
as being under development as of 
March 1, 1979. This agenda is intended 
as a supplement to DOE’s semiannual 
agenda schedule and is limited to 
those regulations being developed as a 
result of National Energy Act legisla¬ 
tion. The next regular semiannual 
agenda will be published by DOE in 
April 1979. 

Issued in Washington, D.C. on 
March 26, 1979. 

James R. Schlesinger, 
Secretary. 

National Energy Conservation 
Policy Act of 1978 (NECPA) 

X. ENERGY AUDITS—SCHOOLS, HOSPITALS 
AND LOCAL PUBLIC BUILDINGS 

Lead Office: Conservation. 

DOE will develop guidelines for 
state grants to conduct data gathering 
and to administer operations/mainte¬ 
nance identification audits in institu¬ 
tional buildings. 

A notice of proposed rulemaking was 
issued on December 12, 1978. 

A regulatory analysis is not required. 

Statutory Deadline: Within 60 days 
of enactment. 

Statutory Authority: NEPCA, Sec¬ 
tion 302. 

Contact M. Willingham (202) 376- 
9770. 

2. TECHNICAL ASSISTANCE AND ENERGY 

CONSERVATION MEASURES—SCHOOLS, 

HOSPITALS, LOCAL PUBLIC BUILDINGS 

Lead Office: Conservation. 

DOE will promulgate regulations for 
grants to schools, hospitals, local gov¬ 
ernments and public care institutions 
for technical assistance and energy 
conservation measures. 

A notice of proposed rulemaking was 
published January 5, 1979. 

A regulatory analysis will be com¬ 
pleted. 

Statutory deadline: Within 90 days 
of enactment. 

Statutory authority: NECPA, Sec¬ 
tion 302. 

Contact M. Willingham (202) 376- 
9770. 


3. IDENTIFY 14 CONSUMER PRODUCT 

TYPES FOR STANDARDS-SETTING PROCE¬ 
DURES 

Lead Office: Conservation. 

DOE will identify 14 product types 
that may be subject to energy efficien¬ 
cy standards in two years. Criteria will 
cover (1) average household energy 
use, (2) annual Kwh use, (3) feasibility 
of the technology, (4) effectiveness of 
labeling. 

A notice of proposed rulemaking has 
not yet been issued. 

A regulatory analysis will be com¬ 
pleted. 

Statutory deadline: Within tw r o years 
after enactment. 

Statutory authority: NECPA, Sec¬ 
tion 422. 

Contact James A. Smith (202) 376- 
4814. 

4. TARGETS FOR UTILIZATION OF 
RECOVERED MATERIALS 

Lead Office: Conservation. 

DOE will set targets for increased 
use of energy saving recovered materi¬ 
als for specified industries, i.e., metals 
and metal products, paper and allied 
products, textile mill products and 
rubber. 

A notice of proposed rulemaking has 
not yet been issued. 

It has not been determined whether 
a regulatory analysis is required. 

Statutory deadline: Final targets 
within one year of enactment. 

Statutory authority: NECPA, Sec¬ 
tion 461. 

Contact T. J. Gross (202) 376-4115. 

5. GUIDELINES FOR THE PROGRAM FOR 

STATE ENERGY CONSERVATION PLANS 

Lead Office: Conservation. 

DOE will issue guidelines amending 
program guidelines issued under the 
Energy Policy and Conservation Act 
(P.L. 94-385). 

A notice of proposed rulemaking and 
draft regulatory analysis have been 
issued. 

Statutory authority: NECPA, Sec¬ 
tions 621 and 622. 

Contact Sandra Delaney (202) 376- 
1797. 

6. WEATHERIZATION ASSISTANCE PROGRAM 

Lead Office: Conservation. 

DOE will revise existing regulations 
for the weatherization of individual 
dwellings. Other revisions to existing 
regulations include changes in maxi¬ 
mum cost per dwelling unit, allowable 
expenditures, State waiver procedures, 
and income eligibility. 

A notice of proposed rulemaking 
(NOPR) was issued February 14, 1979. 

A regulatory analysis will be com¬ 
pleted. 

Statutory deadline: NOPR for 
amended regulations—60 days after 
enactment. 
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Pinal rule—120 days after enact¬ 
ment. 

Statutory authority: NECPA, Sec¬ 
tion 231. 

Contact Mary Bell (202) 376-1801. 

7. FEDERAL AGENCY ENERGY CONSERVA¬ 
TION PLANNING GUIDELINES AND TAR¬ 
GETS 

Lead Office: Conservation. 

DOE will promulgate guidelines for 
use by Federal agencies in formulating 
energy conservation plans. 

A notice of proposed rulemaking has 
not yet been issued. 

A regulatory analysis is not required. 

Statutory authority: NECPA. Title 

V. 

Contact William Rhodes (202) 376- 
4017. 

8. FEDERAL PHOTOVOLTAIC UTILIZATION 

PROGRAM 

Lead Office: Conservation. 

DOE will develop guidelines for par¬ 
ticipating agencies to monitor and 
assess the performance and operation 
of photovoltaic systems. 

A notice of proposed rulemaking has 
not yet been issued. 

It has not been determined whether 
a regulatory analysis is required. 

Statutory authority: NECPA, Sec¬ 
tion 566. 

Contact Elaine Smith (202) 376- 
9610. 

9. DEMONSTRATION OF SOLAR HEATING 
AND COOLING IN FEDERAL BUILDINGS 

Lead Office: Conservation. 

DOE will develop criteria for evalua¬ 
tion of agency-submitted proposals for 
installing solar heating and cooling 
systems in Federal buildings and re¬ 
quirements for operating and mainte¬ 
nance reports. 

A notice of proposed rulemaking has 
not yet been issued. An environmental 
assessment will be completed. 

Statutory authority: NECPA. Sec¬ 
tions 521-524. 

Contact W. Lemeshew f sky (202) 376- 
9622. 

10. LIFE CYCLE COSTING PROCEDURES FOR 

FEDERAL BUILDINGS 

Lead Office: Conservation. 

DOE will develop and prescribe pro¬ 
cedures for estimating and comparing 
life cycle costs for purchase and instal¬ 
lation of energy conservation meas¬ 
ures for Federal buildings. 

A notice of proposed rulemaking has 
not yet been issued. 

A regulatory analysis is not required. 

Statutory authority: NECPA. Sec¬ 
tion 545. 

Contact Jack Vitullo (202) 376-4017. 

11. ENERGY EFFICIENCY STANDARDS FOR 

NINE PRODUCTS 

Lead Office: Conservation. 


PROPOSED RULES 

DOE will establish energy efficiency 
standards for nine appliance product 
types. 

An advance notice of proposed rule- 
making (NOPR) was issued January 2, 
1979. 

Statutory deadline: Advance NOPR 
within 45 days of enactment, final rule 
within tw r o years of advance NOPR. 

Statutory authority: NECPA, section 
422. 

Contact Jim Smith (202) 376-4814. 

12. ENERGY EFFICIENCY STANDARDS FOR 
FOUR PRODUCTS 

Lead Office: Conservation. 

DOE will establish minimum energy 
efficiency standards for four product 
types, i.e. humidifiers/dehumidifiers, 
clothes washers, television sets and 
dishwashers. 

An advance notice of proposed rule- 
making (NOPR) has not yet been 
issued. 

Statutory deadline: Advance NOPR 
within one year after enactment. Final 
rule within tw r o years of NOPR. 

A regulatory analysis will be com¬ 
pleted. 

Statutory authority: NECPA, section 
422. 

Contact: James Smith (202) 376- 
4814. 

13. REPORTING OF INDUSTRIAL ENERGY 

CONSUMPTION OF MAJOR ENERGY CON¬ 
SUMING CORPORATIONS 

Lead Office: Conservation. 

DOE will establish requirements for 
major energy consuming corporations 
to report to DOE their annual energy 
consumption and progress in improv¬ 
ing energy efficiency. DOE also will 
issue proposed reporting forms by 
plant and industry, and the list of 
major energy consuming corporations 
which are exempt from reporting di¬ 
rectly to DOE. 

A notice of proposed rulemaking has 
not yet been issued, nor have the pro¬ 
posed report forms been issued. 

It has not been determined whether 
a regulatory analysis is required. 

Statutory authority: NECPA, Sec¬ 
tions 461 and 601. 

Contact D. G. Harvey (202) 376- 
4113. 

14. RESIDENTIAL CONSERVATION SERVICE 

PROGRAM (UTILITY PROGRAM) 

Lead Office Conservation. 

DOE will develop regulations to im¬ 
plement Part 1 of Title II of NECPA. 
which provides for programs to facili¬ 
tate retro-fitting of energy conserva¬ 
tion measures in existing private resi¬ 
dences. 

An advance notice of proposed rule- 
making was issued January 8, 1979. 

A draft regulatory analysis has been 
completed. 

Statutory deadline: NOPR by march 
2, 1979. 
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Statutory authority: NECPA, Part 1. 
Title 2. 

Contact Jim Tanck (202) 376-4708. 

POWERPLANT AND INDUSTRIAL FUEL USE 

Act (PIFUA) 

1. NEA FUEL USE ACT—NEW FACILITIES 

Lead Office: Economic Regulatory 
Administration (ERA). 

ERA will develop regulations to im¬ 
plement prohibitions against use of oil 
and gas by new facilities and exemp¬ 
tions provided by law f from this statu¬ 
tory prohibition. 

A notice of proposed rulemaking 
(NOPR) was issued November 11, 1978. 

A draft regulatory analysis was pub¬ 
lished with the NOPR. 

Statutory deadline: NOPR within 
120 days of enactment. 

Statutory authority: PIFUA, Sec¬ 
tions 201 and 202. 

Contact Steve Stern (202) 254-9766. 

2. NEA FUEL USE ACT—TRANSITIONAL 

FACILITIES 

Lead Office: Economic Regulatory 
Administration (ERA). 

ERA w f ill promulgate regulations to 
classify facilities built between April 
20, 1977 and the date of enactment of 
the Powerplant and Industry Fuel Use 
Act as either new facilities subject to 
statutory prohibitions on the use of oil 
and gas or as existing facilities. 

A notice of proposed regulation was 
issued November 22, 1978. 

A draft regulatory analysis has been 
completed. 

Statutory authority: PIFUA, Section 
902 

Contact Steve Stem (202) 254-9766. 

3. MFBI ELECTION PROCEDURES 

Lead Office: Economic Regulatory 
Administration (ERA). 

ERA will promulgate regulations 
governing election procedures for cov¬ 
erage of major fuel burning installa¬ 
tions (MFBIs). 

A notice announcing election proce¬ 
dures was issued December 28, 1978. 

A draft regulatory analysis has been 
completed. 

Statutory deadline: Within 90 days 
of enactment. 

Statutory authority: PIFUA, Section 
762 

Contact Steve Stern (202) 254-9766. 

4. NEA FUEL USE ACT—EXISTING FACILITY 
FINDINGS AND EXEMPTIONS 

Lead Office: Economic Regulatory 
Administration (ERA). 

ERA will develop regulations for es¬ 
tablishing findings and exemptions for 
use by DOE to order existing facilities 
with coal burning capabilities off oil 
and gas. 

A notice of proposed rulemaking was 
issued January 22. 1979. 
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A draft regulatory analysis has been 
completed. 

Statutory deadline: 120 days of en¬ 
actment. 

Statutory authority: PIFUA, Sec¬ 
tions 301 and 302. 

Contact Steve Stem (202) 254-9766. 

5. NEA FUEL USE ACT—SPECIAL RULE FOR 

TEMPORARY PUBLIC INTEREST EXEMP¬ 
TION FOR USE OF NATURAL CAS BY EX¬ 
ISTING POWER PLANTS 

Lead Office: Economic Regulatory 
Administration (ERA). 

ERA has proposed regulations by 
which existing power plants may 
obtain temporary public interest ex¬ 
emptions from statutory prohibitions 
against natural gas use. 

A notice of proposed rulemaking was 
issued January 3. 1979. 

It has not been determined whether 
a regulatory analysis is required. 

Statutory deadline: PIFUA, Section 
311. 

Contact Steve Stem (202) 254-9766. 

6. NEA FUEL USE ACT—EMERGENCY PROHI¬ 
BITIONS AGAINST USE OF OIL AND GAS 

Lead Office: Economic Regulatory 
Administration (ERA). 

ERA will promulgate regulations to 
establish procedures for emergency 
prohibitions of oil or gas in any power- 
plant or major fuel burning installa¬ 
tion in the event of a suppl/ disrup¬ 
tion. 

A notice of proposed rulem* king has 
not yet been Issued. 

A draft regulatory analysis has been 
completed. 

Statutory authority: PIFUA. Section 
404. 

Contact Steve Stem (202) 254-9766. 

7. NEA FUEL USE ACT—TEMPORARY 

EMERGENCY STAYS TO POWERPLANTS 

Lead Office: Economic Regulatory 
Administration (ERA). 

ERA will promulgate regulations to 
implement procedures for temporary 
emergency stays to pow’erplants in the 
event of certain fuel shortages. 

A notice of proposed rulemaking has 
not yet been issued. 

A draft regulatory analysis has been 
completed. 

Statutory authority: PIFUA. Section 
404. 

Contact Steve Stem (202) 254-9766. 

8. NEA FUEL USE ACT—EMERGENCY USE OF 
NATURAL GAS OR PETROLEUM 

Lead Office: Economic Regulatory 
Administration (ERA). 

ERA will promulgate regulations 
governing the temporary use of oil or 
gas during emergency conditions. 

A notice of proposed rulemaking has 
not yet been issued. 

A draft regulatory analysis has been 
completed. 

Statutory authority: PIFUA. Section 

404. 

Contact Steve Stem (202) 254-9766. 

9. PROHIBITION ON USE OF NATURAL GAS 
FOR DECORATIVE OUTDOOR LIGHTING 

Lead Office: Economic Regulatory 
Administration (ERA). 


DOE will develop regulations pro¬ 
hibiting use of natural gas for decora¬ 
tive lighting in Industrial, commercial 
and residential and municipal settings, 
including sale of natural gas for such 
purpose. 

A notice of proposed rulemaking was 
issued February 7, 1979. 

A regulatory analysis is not required. 

Statutory deadline: Final rule within 
180 days after enactment. 

Statutory authority: PIFUA, Section 
402. 

Contact Howard Perry (202) 254- 
3118. 

Public Utility Regulatory Policies 
Act (PURPA) 

1. PURPA—STATE REGULATORY REPORTING 
REQUIREMENTS 

Lead Office: Economic Regulatory 
Administration (ERA). 

ERA will develop proposed reporting 
requirements to be followed by states. 

A notice of proposed rulemaking has 
not yet been issued. 

A regulatory analysis will be com¬ 
pleted. 

Statutory authority: PURPA. Sec¬ 
tions 116 and 309. 

Contact Howard Perry (202) 254- 
3118. 

2. GRANTS TO STATE OFFICES OF 
CONSUMER SERVICES 

Lead Office: Economic Regulatory 
Administration (ERA). 

ERA (Office of Utility Systems) will 
revise guidelines for grants to state of¬ 
fices of consumer services for repre¬ 
sentation of consumers before electric 
utility regulatory commissions. 

A notice of proposed rulemaking is 
expected to be issued in March 1979. 

A regulatory analysis Is not required. 

Statutory authority: PURPA, Sec¬ 
tion 142. 

Contact Larry Kaseman (202) 254- 
9735. 

3. GRANT ASSISTANCE TO PUBLIC UTILITY 

COMMISSIONS AND INNOVATIVE UTILITY 

REGULATORY PROJECTS 

Lead Office: Economic Regulatory 
Administration (ERA). 

ERA (Office of Utility Systems) will 
promulgate regulations to provide 
grant assistance to public utility com¬ 
missions in meeting the electric utility 
and natural gas provisions of the 
Public Utility Regulatory Policies Act 
and to fund innovative utility rate 
structure projects. 

A notice of proposed rulemaking is 
expected to be issued in March 1979. 

A regulatory analysis will be com¬ 
pleted. 

Statutory authority: PURPA, Sec¬ 
tion 141. 

Contact Larry Kaseman (202) 254- 
9755. 

4. HYDROELECTRIC FEASIBILITY STUDY 
AND PROJECT COSTS LOAN PROGRAM 

Lead Office: Resource Applications. 

DOE will develop regulations for 
loans for feasibility studies and for 
construction costs for small hydroelec¬ 
tric projects. 


It has not been determined whether 
a regulatory analysis is required. 

Statutory authority: PURPA, Sec¬ 
tion 403. 

Contact: Dick McDonald (202) 633- 
8910 

5. NEA AUTHORIZATION FOR 13 
UNIVERSITY COAL RESEARCH LABS 

Lead Office: Energy Research. 

DOE will promulgate rules for selec¬ 
tion and designation of 13 universities 
as coal research labs. 

A notice of proposed rulemaking has 
been issued. 

Statutory authority: PURPA. Sec¬ 
tion 604. 

Contact Toni Joseph (202) 376-4051. 

Natural Gas Policy Act op 1978 
(NGPA) 

1. EMERGENCY NATURAL GAS REGULATIONS 

Lead Office: Economic Regulatory 
Administration (ERA). 

ERA will develop regulation; regard¬ 
ing the purchase and the allocation of 
natural gas during a president ially de¬ 
clared natural gas emergency. 

A notice of proposed rulemaking has 
not yet been issued. 

It has not been determined whether 
a regulatory analysis is required. 

Statutory authority: NGPA. Title 
III. 

Contact Lynette Hucul (202) 632- 
4721. 

2. NATURAL GAS FOR ESSENTIAL 
AGRICULTURAL USES 

Lead Office: Economic Regulatory 
Administration (ERA). 

ERA will promulgate regulations to 
provide that interstate pipelines do 
not curtail gas deliveries for essential 
agricultural uses (as determined by 
the Secretary of Agriculture) except 
to serve high priority uses. 

A final rule w r as issued on March 9. 
1979. 

Statutory deadline: Within 120 days 
after enactment. 

A regulatory analysis is not required. 

Statutory authority: NGPA. Section 
401(a). 

Contact Paula Daigneault (202) 632- 
4721. 

3. REVIEW OF NATURAL GAS CURTAILMENT 

PRIORITIES INCLUDING INDUSTRIAL 

PROCESS FUEL USE ISSUES 

Lead Office: Economic Regulatory 
Administration (ERA). 

ERA will conduct an inquiry into 
whether existing natural gas curtail¬ 
ment priorities should be modified 
and. if so, in what manner. The in¬ 
quiry will include consideration of cur¬ 
tailment of industrial process and 
feedstock use. 

A notice of inquiry w f as issued on 
March 13, 1979. 

A regulatory analysis will be com¬ 
pleted. 

Statutory authority: NGPA. Section 
402. 

Contact Paula Daigneault (202) 632- 
4721. 
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